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IN THE SUPREME COT.]RT O['BRITISH COLTJMBIA

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
S.B.C. 2002,c.57, AS AMENDED

AND

IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF NEW WALTER ENERGY
CANADA HOLDINGS, fNC., NEW WALTER CANADIAN COAL CORP., NEW BRTILE COAL CORP., NEV/

WLLOV/ CREEK COAL CORP., NEW WOLVERINE COAL CORP. AND CAMBRIAN
ENERGYBUILD HOLDINGS ULC

PETITIONERS

APPLICATION RESPONSE

Application response of: New Walter Energy Canada Holdings Inc., New Walter Canadian Coal Corp.,
New Brule Coal Corp., New Willow Creek Coal Corp., New V/olverine Coal Corp. and Cambrian
Energybuild Holdings ULC (the "Ne\ü Walter")

THIS IS A RESPONSE TO the Notice of Application of Kevin James filed October 6,201,7.

Part 1: ORDERS CONSENTED TO

New Walter consents to the granting of the Orders set out in the following paragraphs of Part 1 of the Notice
of Application on the following terms: None.

Part 2: ORDERS OPPOSED

New Walter opposes the granting of the Orders set out in the following paragraphs of Part 1 of the Notice
of Application; Paragrøphs 1, 2, 3, ønd 4.

Part 3: ORDERS ON WIIICH NO POSITION IS TAKEN

New Walter takes no position on the granting of the Orders set out in Part 1 of the Notice of Application:
None.

Part 4z FACTUAL BASIS

Division 1: New Walter's Response to Alleged Facts

1. New Walter affirms the facts set out in the following paragraphs of Pan 2 of the Notice of
Application: Paragraphs I, 2, 3 (except that it has no l*towledge in respect of Mr. Swanson), 4, 6,

7, 9-14, 18, 20 (1't and 2'd sentences), 28, 29, 3t-39,41-43.
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New Walter denies the facts set out in the following paragraphs of Part 2 of the Notice of
Application Paragrøphs 5,8, 15-17, 19, 20 (3'd and 4tt' sentences), 2l-27, 30, 40.

New Walter has no knowledge of the facts set out in the following paragraphs of Part 2 of the
Notice of Application: None.

Division 2: Additional Facts

Capitalizedterms used but not defined herein have the meanings given in the Notice of Application
("NOA") ortheRSA.

The RSA has been the subject of four previous decisions of British Columbia Courts:

(a) 2006 BCSC 463,the "Corporate Formalities Decision" of Tysoe J (as he then was);

(b) 2009 BCSC 446,the "Criminal Rate of Interest Decision" of Pearlman J;

(c) 2010 BCCA 70, the "Criminal Rate of Interest Appeal" of Newbury JA; and

(d) 2016 BCSC 1746,the "Sale Approval Decision" of Fitzpatrick J.

No one previously advanced the interpretation of the RSA that Mr. James is now advancing.

None of the previous decisions considered the interpretation of the RSA Mr. James is now
advancing in this application.

9

8. Mr. James did not make the arguments advanced in the NOA at the hearing on the Sale Approval
Decision.

Affidavit evidence has been filed with the British Columbia Courts in relation to the RSA in the
prior proceedings.

10. New Walter has sought to obtain this evidence, some of which has been destroyed by the British
Columbia Courts due to the passage of time.

1l New Walter has asked Mr. James to provide any such evidence in his or his former counsel's
possession to New'Walter and the Court.

The evidence filed in the prior proceedings contradicts the evidence filed by the Applicant in this
application. For example, contrary to paragraphs 15, 2I and22 of the NOA, Mr. Fawcett has
previous sworn affidavits in connection with litigation on the RSA stating that he instructed Mr.
Devlin to draft the RSA and related matters.

13 The prior decisions of this Court contradicts the evidence filed by the Applicant in this application.
For example, contrary to paragraph 27 of the NOA, the Court did not find that Mr. Austin had sole
responsibility for negotiating the terms of the RSA. At para 13 of the Corporate Formalities
Decision, the Court notes that Mr. Fawcett instructed Mr. Devlin to prepare the RSA.

The evidence filed in the prior proceedings indicates that the directors of Western Canadian Coal
Corp. ("WCC"), which included Mr. James, knew how to draft a royalty agreement incorporating
an express consent right. The agreement granting a royalty and certain interests in property to Mr.
Mark Gibson (the "Gibson Agreement") filed with this Court in connection with the Criminal Rate
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16.

of Interest Decision states that Mr. Gibson "may not sell his interest in the Property to any third
party without the approval of Westem [WCC]."

15. At paragraph 23 of the NOA, the Applicant relies on evidence that is solicitor-client privileged as

between Walter Energy and its counsel. Walter Energy did not waive such privilege.

The RSA provides that Mr. James contributed value in the amount of $17,500 to WCC in
consideration for the royalty.

l7 Mr. James was repaid a significant proportion of this sum before the RSA was even executed. At
para 48 of the Corporate Formalities Decision, the Court notes that Mr. James received a cash
repayment of $12,000 of the $17,500 contribution he made to obtain the royalty prior to the
execution of the RSA. He further received significant share compensation in consideration of his
outstanding remainder prior to the execution of the RSA.

Fawcett Affidavit at para 31

18. Mr. James was paid significant sums pursuant to the royalty granted to him under the RSA.

19 New Walter has asked Mr. James to provide details of all other payments received in respect of
WCC and Walter.

20. The Wolverine mine was idled in April2014. No royalties were payable under the RSA from the
period following final shipment of coal in the idling of the mine until the disclaimer of the RSA.

21. No royalty payments were owed to Mr. James on the day that the RSA was disclaimed.

22. Mr. James has had the benefit of the royaþ stream for the lifetime of WCC's and Walter Energy's
property base in the mines and for the lifetime of WCC and Walter Energy as mining companies.

Part 5: LEGAL BASIS

Overview

1. Mr. James proposes five alternative grounds for his position that he has a provable claim against
Walter Energy (and therefore New Walter). He alleges that:

(a) the RSA requires Mr. Jameso consent to transfer the coal licences;

(b) this Court should rectifu the RSA to require Mr. James' consent to transfer the coal
licences;

(c) this Court should imply into the RSA a term requiring Mr. James' consent to transfer the
coal licences;

(d) the obligation to pay a royaþ does not end upon the transfer ofthe coal licences; or

Walter Energy was unjustly enriched when it sold the coal licences without paying to Mr
James 0.219% of the proceeds of the sale.

J

(e)

NOA Part 3:Legal Basis at paras2-3,15



) The first three grounds rest on Mr. James's contention that the RSA, either on a'þroper reading"
or through rectification or an implied term, forbids the sale of the coal licenses without Mr. James's
prior consent. Mr. James claims that he is owed damages because Walter Energy breached this term
of the RSA when Walter Energy sold the mines and the coal licenses through a court-approved sale
over Mr. James's objections.

None of these three grounds can succeed.lt is res judicata that the RSA does not restrict Walter
Energy's ability to sell the coal licenses. Moreover, the criteria for rectification or an implied
contractual term are not met in this case.

The fourth ground car¡rot succeed because Mr. James's proposed interpretation of the RSA is
inconsistent with its terms and is commercially absurd.

5. The frfth ground cannot succeed because the criteria for unjust enrichment are not met.

Groand 1: The RSA Does Not Restrìct Walter Energt's Ability to Sell the Licenses

6 It is trite law that the most significant tool in contractual interpretation is the language of the
agreement, which must be read against the background of the surrounding circumstances, or factual
matrix, prevalent and known to the parties at the time the agreement was made. As the Court of
Appeal has emphasized,"[t]he words of the contract must not be overwhelmed by a contextual
analysis, otherwise there is little point in writing things down."

Criminal Rate of Interest Decision, atpara 6l
Criminal Rate of Interest Appeal atpara26
Black Swan Gold Mines Ltdv Goldbelt Resources Ltd,1996 CarswellBC 1445 (BCCA) at
para19

The RSA contains no express provision that prohibits WCC from selling the mines or the coal
licenses, no requirement that V/CC obtain the Investors' consent prior to any such sale and no
obligation on WCC to cause any buyer to assume WCC's obligations under the RSA. Mr. James's
claim would turn this silence into a specific requirement, giving each investor veto power over any
prospective sale. This interpretation finds no support in the text of the RSA. As this Court has
found, the RSA imposes no limits or restrictions on Walter Energy's ability as WCC's successor
under the RSA to sell the coal licenses.

Sale Approval Decision at paras 67(9),69-70

Mr. James reads the representation given by WCC in the RSA (section 3.1(c), the "Ownership
Representation") that Vy'CC "is or will be the beneficial owner" of the Properties as a covenant
given by Walter Energy to obtain the Investors' consent prior to selling the coal licenses.

The Ownership Representation is not a commitment by WCC to retain the coal licenses in
perpetuity; instead, as is plain on the face of the RSA, WCC gave a representation about its future
ownership of the Properties because WCC did not own all the coal licenses at the time the RSA
was signed.

10 The Ownership Representation was given once, at closing. The RSA does not provide that the
Ownership Representation is made anew at any future time.

Moreover, on its own terms, the Ownership Representation in section 3.1(c) indicates that Mr.
James does not have a right to control how WCC will deal with the Properties in the future. Section
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3.1(c) provides that V/CC owns the Properties "free and clear of any claims or interests of others".
A right to consent to any sale of the Properties is a claim or interest in the Properties. Under section
3.1(c), WCC has advised that neither James nor any other person has any claim or interest,
including the interest now asserted by Mr. James.

In the Criminal Rate of Interest Decision, this Court concluded that Mr. James and the other
Investors had relinquished any rights with respect to particular coal properties in exchange for their
shared interest in the royalty payable under the RSA. This Court repeated that conclusion in the
Sale Approval Decision.

Criminal Rate of Interest Decision at para. 108,
Criminal Rate of Interest Appeal atpara29,
Sale Approval Decision atpna4}

This is not a case in which the parties did not turn their minds to their rights in the future. The RSA
indicates that the parties did consider what rights the Investors would have in relation to the coal
licenses in the future. Section 4.3 of the RSA sets out the consequences of a forfeiture of the coal
licenses. Section 8.1 of the RSA requires the Investors' consent before the RSA can be assigned.
However, as this Court has found, the licenses have not been forfeited and the RSA has not been
assigned, so these provisions are inapplicable to the sale.

Sale Approval Decision atparas 66-67

The RSA contains an entire agreement clause at section 9.4, which provides the terms and
provisions of the RSA constitute the entire agreement and supersede all previous oral or written
communications. As this court noted inthe Criminal Rate of Interest decision, "An entire agreement
clause precludes aparty to the contract from asserting that any promise or assurance made during
the course of negotiations, which is not reflected in the contract, has binding force as a collateral
warranty."

Criminal Rate of Interest Decision atpara79

There is no ambiguity about the meaning of Section 3.1(c) - it is clearly a representation about the
ownership ofthe Properties at a point in time. Mr. James's interpretation of Section 3.1(c) as giving
him and the other Investors a right to consent to any sale ofthe Properties is not reasonable. Instead,
he is asserting that such a consent right exists or should be read into the RSA as a result of the
discussions and understanding of the parties prior to signing the RSA - essentially, arguing for a
collateral warranty. The entire agreement clause precludes any such interpretation of the RSA or
any reliance on the evidence put forward by Mr. James and Mr. Austin.

The evidence advanced by Mr. James regarding the parties' intentions and specific concerns at the
time the RSA was executed and his subjective beliefs regarding the commitments made to him are
irrelevant in light of the entire agreement clause in the contract Mr. James signed, inadmissible as

subjective evidence, and lacking in credibility given the passage of time.

Corporate Formalities Decision at paras 48, 50
Criminal Rate of Interest Decision atpara 46

Affidavit evidence s\ryom a decade ago in connection with the Criminal Rate of Interest Decision
states that Mr. Devlin, WCC's solicitor, conceived of the protections from forfeiture set out in
section 4.3 of the RSA. No mention is made of any protections for the Investors in the event of a
sale of the mines, even though WCC had negotiated for protections on a sale of property interests

5

L7



18.

l9

20.

2t

for itself as part of the Gibson Agreement. Mr. James was a director of V/CC at the time the Gibson
Agreement was negotiated.

Affidavit of Kevin James, sworn January 25,2017 f"James Affidavit"] at
paras 50, 56,57
Affidavit of David Austin, sworn February 27,2017 f"Austin Affidavit"]
atparas 19,2I
Affidavit of David Fawcett, swom January 19,2007 ["Fawcett
Affidavit'l atpara3I

Moreover, Mr. James' and Mr. Austin's evidence on these points is not admissible. As Pearlman J
concluded in the Criminal Rate of Interest Decision, "evidence of the subjective intentions of the
parties or of pre-contractual negotiations is not relevant or admissible on the construction of a
contract."

Criminal Rate of Interest Decision atpara62,
Criminal Rate of Interest Appeal atpara2í

At best, Mr. James's evidence regarding the Investors' desire to have entered into a contract that
prohibits the sale of the coal licenses without their consent goes to the factual circumstances in
which the RSA was signed. However, as Pearlman J concluded in the Criminal Rate of [rterest
Decision, "the words of the contract must not be overwhelmed by a contextual analysis."

Criminal Rate of Interest Decision atpara 65
Criminal Rate of Interest Appeal atpara26

The factual matrix for the Ownership Representation and the RSA generally is adequately set out
in the recitals to the RSA: WCC had made certain applications to acquire the V/est Brazion, Burnt
River, Wolverine and Mount Spieker mines and related coal interests (recital A); Mr. James and
the other Investors assisted WCC in acquiring those Properties (recital B); and were to be
compensated with a royalty (recital C).

Mr. James is seeking to replace the words of the contract entirely with extraneous and questionable
evidence disguised as alleged contextual factors. This is not permissible.

As a director of WCC, Mr. James had some control over WCC at the time the RSA was executed.
It would have been a simple matterto have included clear language to grant the Investors the rights
he now alleges they bargained for.

Sale Approval Decision at para 67 (d).

Mr. James had access to the Gibson Agreement and could have required that language similar to
the consent rights granted to V/CC thereunder be inserted into the RSA.

Mr. James's claim for "projected royaltieso' is similarly is not based on the terms of the RSA itself.
Section 2.1 of the RSA specifies that Mr. James is owed a royalty of the'þrice (FOBT at Port)" for
coal produced from the mines. The phrase *FOBT at Port" means that the royalty is calculated
based on the price actually obtained for coal after it has been sold and shipped. The RSA does not
contemplate 'oprojected royalties" should the actual amount of coal produced be unknown. On its
face, the RSA was not intended to encompass circumstances where the exact royalty could not be
determined - for instance, where V/alter Energy no longer operated the mines.

22
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25.

Ground I Contínued: Mr. Jømes's Claim Is Bøwed Due To Res Judícata

Mr. James is ba:red from claiming that V/alter Energy breached the RSA by selling the coal licenses
without Mr. James's consent because this question was addressed in the Sale Approval Decision,
and is therefore res judicata. This Court has already determined that Mr. James's consent was not
required by the RSA. Mr. James cannot now seek to reinterpret the RSA contrary to previous
judgments of this Court in this proceeding.

26. The doctrine of res judicatabars parties from re-litigating issues and arguments that were disposed
of in an earlier proceeding. Res judicata has two branches, each of which is sufficient to bar aparty
from raising an argument: issue estoppel and cause of action estoppel.

Fontaine v Canada (Attorney General),2017 BCSC 418 f"Fontaine"l

27 Issue estoppel will bar a matter from being reJitigated when the same question has been decided,
the judicial decision creating the estoppel was final, and the parties to the previous final judicial
decision were the same as the parties in this proceeding.

Erschbamer v Wallster,2Ol3 BCCA 76l"Erschbømef'f atpara 13

28 Cause of action estoppel will bar a cause of action from being raised when there is a final decision
in a prior proceeding, the parties to the current proceeding were parties to the prior proceeding, the
cause of action in the prior proceeding is not separate and distinct, and the basis of the current
proceeding was or could have been argued in the prior proceeding if the parties had exercised
reasonable diligence.

Erschbamer at para 15

29 Both issue estoppel and cause of action estoppel are triggered here. This Court has already
considered what rights the RSA granted to Mr. James respecting the coal licenses in the Sale
Approval Decision. Mr. James appeared at the Sale Approval Hearing n 2016 and made
representations objecting to Walter Energy's proposed sale of the coal licenses.

30 Mr. James's argument at the Sale Approval hearing rested on the assumption that royalty
obligations under the RSA were tied to ownership of the coal licenses. At that time, Mr. James took
the position that the RSA "ran with the land" such that any ne\ry owner of the coal licenses would
take them subject to his royalty obligation. This is incompatible with Mr. James's current position
that Walter Energy's obligation "does not end upon the transfer of the coal licences to another
party".

Sale Approval Decision at paras 24-25
NOA at para4

31 Mr. James did not advance his current argument that the RSA required his consent to transfer the
coal licenses, though he had ample opportunity to do so.

This Court rejected Mr. James's submissions and approved the sale of the coal licenses. The Court
held the RSA did not "grant, assign, transfer or convey any rights to Mr. James in relation to the
coal licenses". While Mr. James could have "obtained the right to control any further disposition
of the Properties by WCC", this Court held he did not do so. The Court concluded, "Importantly,
the RSA does not restrict the ability of Walter Energy to sell the properties."

7
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Sale Approval Decision at paras 67,69,70

33 Parties must put their best foot forward in litigation. After being unsuccessful once, they cannot
later advance arguments that bear directly on matters already decided in earlier proceedings. Mr.
James had the opportunity to advance his interpretation, rectification and implied term arguments
at the Sale Approval Hearing last year. He failed to do so. He cannot now seek to undercut previous
decisions by advancing claims inconsistent with this Court's findings about what rights he was
granted under the RSA.

Fontaine atpan32

Ground 2: The RSA Cannot Be Rectífted Becøuse There Is No Príor Contrøct

Even if res judicata did not bar Mr. James from arguing that the RSA should be rectified, Mr
James's claim does not meet the preconditions for contractual rectification.

Rectification is a discretionary equitable remedy that must be used "with great caution". It is only
available where there was a prior oral agreement between the parties, but a written instrument
incorrectly or effoneously recorded that agreement. Rectification does not empower a court to alter
the agreement between the parties; rather, the court's equitable jurisdiction is limited to ensuring
that the written instrument accurately reflects the specific terms that parties had already agreed to.

Sylvan Løke Golf & Tennis Club Ltd v Pedormance Industries Ltd, 2002
SCC 19 f" Sylvan"f af para 4l,
Canada (Attorney General) v Fairmont Hotels Inc,2016 SCC 56

l" Fairmonf'] at paras 12, 30

36. A party seeking rectification must overcome the following hurdles:

(a) Prove the existence and specific content ofa prior oral contract between the parties;

(b) Prove that the written instrument is inconsistent with the prior oral contract, and that
allowing one party to take advantage of the error would be "the equivalent of fraud";

(c) Establish the precise form in which the written instrument can be made to express the prior
intention; and

(d) Demonstrate all of the foregoing with "convincing proof' above and beyond the ordinary
civil standard

Sylvan at paras 36-41,
Fairmont atpara32

37 Mr. James has provided no evidence that at the time of the RSA, the parties specifically agreed that
Mr. James's consent would be required before WCC could sell the coal licenses.

The only evidence Mr. James has adduced about what the parties agreed regarding their rights in
the event of a sale of the properties comes in the Austin Affidavit at paragraph 21. Mr Austin states
(disclosing solicitor-client privileged information without authorization):

8
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I particularly spoke to counsel about what would occur if Western sold the
properties. I was told the royalty agreement provided that the royaltv would stay
with the properties no matter who owned the licences.

Mr. Austin's statement does not support Mr. James's current allegation that the RSA should be
rectified to include a consent right. Rather, Mr. Austin contradicts Mr. James's current allegation
by stating effectively that the royalties are tied to the owner of the licenses. Mr. Austin contradicts
Mr. James's theory that'Walter Energy remains obliged to pay royalties even though it no longer
owns the licences.

Mr. James's evidence is that it did not occur to him that WCC could transfer or sell the licenses at

alater date other than to the Investors.

James Affidavit at para 58

There is no evidence in the record that the parties specifically agreed that WCC would continue to
be liable to Mr. James for royalties even if Walter Energy no longer owned the properties or that
WCC had to seek the Investors' consent to any sale. Rather, as this Court found, the parties did
consider Mr. James's rights with respect to the coal licenses - but only in the context of forfeiture.

Sale Approval Decision at para 67 (f)

Rectification cannot alter the terms of the agreement to achieve an outcome the parties now say
they always intended. Mere intention cannot ground a rectification claim. Instead, rectification is
strictly limited to cases where parties agreed to specific terms that were incorrectly recorded by
mistake. Rectification cannot be used as Mr. James proposes: to radically reshape parties' rights
and obligations under the agreement in order to generate an outcome Mr. James now says they
always intended, on theories that are inconsistent with the evidence and Mr. James's earlier
positions.

Fairmont at paras 3,12, and29

A court may not give effect to parties' unexpressed intentions, or "impose what in hindsight seems

to be a sensible arrangement that the parties might have made but did not." To rectiff the RSA Mr.
James must prove that the parties specifically considered what would happen if the coal licences
were sold and agreed a sale could not occur without Mr. James's consent, but this term was
erroneously omitted from the written instrument. He has not discharged this evidentiary burden.

Fairmont atpara13,
Sylvan atpara40,
Jqcobsen v Bergman, 2002 B,CCA I02 at para 6

Ground 3: There Is No Implíed Term in the RSA

Mr. James's alleged implied term is inconsistent with the RSA. Clause 9.4 of the RSA states that
the RSA "constitute[s] the entire agreement between the parties and will supersede all previous oral
or written communications." At the time the RSA was signed, both parties agreed that the document
as written encompassed all the terms of their agreement.

Even if the RSA did not contain an entire agreement clause, Mr. James's alleged implied term does
not meet the standard for implied terms established by the Supreme Court of Canada. A court will
ask whether the proposed implied term is 'onecessary to give þusiness efficacy to a contract or as

9
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otherwise meeting the 'officious bystander test' as the term the parties would say, if questioned,
that they had obviously assumed."

Moulton Contracting Ltdv British Columbia,20ls BCCA 89 atpara53,
Canadian Pøcific Hotels Ltd v Bank of Montreal, [1987] 1 SCR 7Il aI
paru43

46 Implying a term that Mr. James's consent was required before Walter Energy could sell the coal
licenses does not meet the "officious bystander" test. It is not "obvious" that Mr. James's consent

was required before the coal licenses could be sold - in fact, this Court came to the opposite
conclusion in the Sale Approval Decision.

Sale Approval Decision atpara69

47 Mr. James' proposed implied term would not give business efficacy to the RSA. The RSA is a
royalty-sharing agreement. There is nothing in the RSA to suggest it was intended to give each of
the individual royalty beneficiaries, including Mr. James, veto power in perpetuity over the
disposition of V/alter Energy's assets.

Ground 4: Walter Energt ß Only Líøble to Pøy Royaltíes on Coal thøt úV'ølter Energy Sells

In the further alternative, Mr. James contends that he has a provable claim against Walter Energy
because Walter Energy's "obligation to pay Mr. James his royalty amounts does not end upon the
transfer of the coal licences to another party." Mr. James argues that by disclaiming the RSA,
Walter Energy has become liable to Mr. James for "royalties, or the amount of the projected
royalties" for coal that may or may not be produced from mines Walter Energy does not own. Such

an interpretation is unsupported and commercially unreasonable.

NOA at paras 4-5

49 Courts will interpret contracts in a commercially reasonable fashion, giving effect to what the
parties "reasonably intended." The starting point is the plain language of the contract. Where a
dispute arises about the meaning of plain language, courts will prefer an interpretation that
"achieves a result consistent with commercial efficacy and good sense. Considerations of
reasonableness and fairness inform this exercise."

Míller v Converg/s CMG Canada Limited Partnership,2Ol4 BCCA 311

f*Millef'l at para 15

50. Interpreting the RSA to require Mr. James' consent to transfer the coal licenses, or to make Walter
Energy liable for royalties on coal from mines Walter Energy no longer owns, is not "consistent
with commercial efficacy and good senseo'. It is not commercially reasonable to suppose lhat a
party would contract to pay royalties in perpetuity on coal it did not sell from mines it does not
o\ryn.

Mr. James himself stated the RSA was drafted in contemplation of a mutual benefit of the Investors
and WCC from the mines' operation. The royalty is a share in the cash flow received by WCC from
the coal licences.

51.

James Affidavit at para 48
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52. Mr. James's proposed valuation of his claim illustrates the commercial unreasonableness of this
interpretation. Mr. James proposes that his claim should be valued today based on the projected
amount of coal the mines will produce for a third party at a projected coal price and a projected
foreign exchange rate. This valuation might be wholly at odds with the amount of coal actually
produced by the third party operating the mine, and is certainly more than what Mr. James would
receive had Walter Energy retained the mines in their idled state.

53 Furthermore, under the CCAA, aparty to a disclaimed agreement has a provable claim if he or she

"suffers a loss in relation to the disclaimer or resiliation". 'When a contract is disclaimed in the
CCAA process, a party has a provable claim for what he or she would have received under the
contract if it had not been disclaimed. However, Mr. James has not suffered a loss as a result of the
disclaimer.

54 The RSA does not provide Mr. James with a guaranteed income stream: it contains no minimum
payments and imposes no obligation on Walter Energy to produce coal.

James Affidavit at para 41,

55 Walter Energy ceased coal production in 2014 and the mines subject to the RSA have not been
operational in \Malter Energy's hands since then. There is no dispute that Walter Energy was
entitled to cease coal production at its discretion, nor has Mr. James claimed royalties for the period
that the mines were idled.

56 To the extent that Mr. James had reasonable expectations, they have already been met. Mr. James
acknowledges he understood the risk that he might receive no payments under the RSA at all.
Moreover, Mr. James states he expected the productive life of the mines - and thus, the duration of
his royalty period - to be 15-20 years. Mr. James has received royalties over the course of 14 years.

Sale Approval Decision atpara43,
James Affidavit at paras 5I,54

57 There is no realistic prospect, and Mr. James could not reasonably have expected, that Walter
Energy could have retained the mines, avoided liquidation, emerged from CCAA protection
recapitalized, and eventually resumed coal production. Neither the sale of the coal licenses nor the
disclaimer of the RSA caused Mr. James to suffer a loss for which Walter Energy is liable to
compensate him.

Ground 5: Walter Energt Wøs Not Unjustþ Enríched

58. Walter Energy was not unjustly enriched by the sale of the coal licenses. This Court has held that
the mining rights were not impressed with an obligation to pay Mr. James a royalty. Moreover,
there was a juristic reason for both the sale of the coal licenses and the disclaimer: an order of this
Court.

Sale Approval Decision atparas 66-67

Even if 'Walter Energy had been unjustly enriched, as Mr. James himself concedes, Mr. James

would have a claim for only 0.2l9Yo of the proceeds Walter Energy received from the sale of the
licenses. This would amount to US$7,150.35 - considerably less than the $7,150,000 that Mr.
James currently claims.

59
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60.

NOA at paras 6,7

Inflated Vøluation of Mr. Jømes' Claím

New Walter believes that the valuation of Mr. James' claim is inflated and will rely on expert
evidence to be adduced on this point.

Part 6: MATERIAL TO BE RELIED ON

61. Affidavit #I of Larry Evans, to be swom

Affidavit #1 of an expert, to be sworn

Monitor's Report, to be filed

Materials previously filed with this Court in these CCAA proceedings

Materials previously filed with this Court and the British Columbia Court of Appeal in the

following proceedings:

(a) Vancouver Registry no. L050703;

(b) Vancouver Registry no. 5070436; and

(c) Court of Appeal no. C4037084.

New Vy'alter estimates that the Application will take 1 day for argument. New V/alter estimates that an

additional 1.5 days will be required if experts are cross-examined in Court. New Walter estimates that an

additional 1.5 days will be required if the other fact witnesses are cross-examined in Court.

New Walter has filed in this proceeding a document that contains the New Walter' address for
service.

New Walter has not filed in this proceeding a document that contains an address for service. The

New Walter' ADDRESS FOR SERVICE is:

New Walter Energy Canada Holdings, úrc.
c/o Mary Paterson & Patrick Riesterer
Osler, Hoskin & Harcourt LLP
1055 West Hastings Street #1700
Vancouver, BC V6E 289

of lawyer for New Walter

62.

63.

64.

65.

Date: 03/1112017

Mary Paterson
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SERVICE LIST

Miller Thompson LLP
Miller Thompson LLP
725 Granville Street, Suite 400
Vancouver, BC V7Y 1G5

Heather Jones
Email: hiones@millerthomson.com

Counsel for the Applicant

Longview Communications Inc.
Suite 612 - 25 York Street
Toronto, ON
CanadaMsJ 2V5

Joel Shaffer
Email: i shaffer@longviewcomms.ca

Suite 2028 - 1055 West Georgia
Vancouver, BC
Canada V6E 3P3

Alan Bayless
Email: abayless@loneviewcomms.ca

Robin Fraser
Email: rfraser@longviewcomtot."u

Communications Advisor to the
Petitioners

KPMG Inc.
333 Bay Street, Suite 4600
Toronto, ON
M5H 2S5

Philip J. Reynolds
Email : pjreynolds@kpmg.ca

Jorden Sleeth
Email: jsleeth@þmg.ca

KPMG Inc.
PO Box 10426
777 Dunsmuir Street
Vancouver, BC V7Y 1K3
Canada

AnthonyTillman
Email: atillman@llpmg.ca

MarkKemp-Gee

Monitor
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Email: mkempeee@lqpmg.ca

Mark Clark
Email: maclark@kpmg.ca

McMillan LLP
Royal Centre, 1055 West Georgia Street
Suite 1500, PO Box lIllT

Wael Rostom
Email : wael.rostom@mcmillan.ca

Peter Reardon
Email: peter.reardon@mcmillan.ca

CaitlinFell
Email : caitlin. fell@mcmillan.ca

Copy to:
Lori Viner
Email : lori.viner@mcmillan. ca

Counsel to KPMG Inc.

Walter Energyr lnc.
3000 Riverchase Galleria
Birmingham, AL35244

Earl Doppelt
Email: earl.doppelt@walterenergy.com

Bill Harvey
Email: bill.harvey@walterenergy.com

Jeanne Barlow
Email: j eanne.barlow@walterenerg-v.com

Parent company of the Petitioners

Paul, Weiss, Rifkind, Wharton & Garrison LLP
1285 Avenue of the Americas
New York, New York 10019

Fax:212-757-3990
Tel: 212-373-3000

Stephen Shimshak,
Email : sshimshak@Faulweiss.com

Kelly Cornish,
Email : kcornish@f aulweiss.com

Claudia Tobler
Email : ctobler@oaulweiss.com

Counsel to Walter Energy, Inc.
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Daniel Youngblut
Email : dyoungblut@Faulweiss. com

Michael Rudnick
Email : mrudnick@paulweiss. com

White & Case LLP
1155 Avenue of the Americas
New York, New York 10036-2787

Fax:212.819.8200
Tel:212.819.8567

Scott Greissman
Email : s greissman@whitecase. com

Elizabeth Feld
Email: efeld@whitecase.com

US Counsel to Morgan Stanley Senior
Funding, Inc., as Administrative Agent
and Collateral Agent underthe First Lien
Credit Facility

Stikeman Etliott LLP
199 Bay Street, Suite 4900
Toronto, Ontario M5L 189

Tel: 416-869-6820
Fax: 416-947-9477

Kathryn Esaw
Email: kesaw@stikeman.com

Canadian Counsel to Morgan Stanley
Senior Funding, Inc., as Administrative
Agent and Collateral Agent under the First
Lien Credit Facility

Akin Gump Strauss Hauer & Feld LLP
One Bryant Park
Bank of America Tower
New Yorþ New York 10036-6745

Fax:212-872-1002
Tel:212-872-8076

ka Dizengoff,
Email: idizensoff@akinzump.com

Lisa G. Beckerman,
Email : lbeckerman@akingurnp. com

Maurice L. Brimmage
Email : rnbrimmage@akingump.com

James Savin
Email : i savin@akingump.com

U.S. Counsel to the Steering Committee
of First Lien Creditors of Walter Energy,
Inc.
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Cassels Brock & Blaclrwelt LLP
2200 HSBC Building, 885 V/est Georgia Street,
Vancouver, BC, V6C 3E8

Fax:604 691 6120
Tel: 604 69161,21,

Steven Dvorak
Email : sdvorak@casselsbrock.com

Ryan Jacobs
Email : rjacobs@casselsbrock.com

Natalie Levine
Email: nlevine@casselsbrock.com

Matthew Nied
Email : mnied@casselsbrock.com

Canadian Counsel to the Steering
Committee of First Lien Creditors of
Walter Energy, Inc.

Victory Square Law Office
500-128 West Pender Street
Vancouver, BC
V6B 1R8

Craig Bavis
Email: cbavis@vslo.ca
Tel: 604-68 4-8421
Fax: 604-684-8427

Jeff Sanders
Email: j.sanders@vslo.bc.ca

Canadian Counsel to the United
Steelworker s, Local l - 424

Dentons Canada LLP
20h Floor, 250 Howe Street
Vancouver, BC
Canada V6C 3R8

John R. Sandrelli
Email: john.sandrelli@dentons.com
Tel: 604-443-7132

Craig Dennis
Email : craig.dennis@dentons.com
Tel : 604-648-6507

Tevia Jeffries
Email: tevia.i effries@dentons.com

MiriamDominguez
Email: miriam.dominguez@dentons.com

Canadian Counsel to the United Mine
Workers of America 1974 Pension Plan
and Trust
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Morgan Lewis & Bockius LLP
One Federal St.

Boston, MA
02tt0-r726
United States

Julia Frost-Davies
Email: iulia.frost-davies@morganlewis.com

Morgan Lewis & Bockius LLP
1701 Market St.

Philadelphia, P Al 9 I 03 -2921
United States

John C. Goodchild,III
Email: eoodchild@moreanlewis.com

Rachel Jaffe Mauceri
Email : rmauceri@morganlewis. com

US Counsel to the United Mine Workers
of America 1974 Pension Plan and Trust

Mooney, Green, Saindon, Murphy & Welch,
P.C.
1920L Street, NW, Suite 400
Washington, DC 20036

Paul Green
Email: pgreen@mooneygreen.com

John Mooney
Email: jmooney@mooneypreen.com

US Co- counsel to the United Mine
Workers of America 1974 Pension Plan
and Trust

Ministry of Justice and Attorney General
Legal Services Branch
P.O. Box 9289 Stn Prov Govt
4ú Floor - 1675 Douglas Street
Victoria, BC V8V/ 9J7

Fax: 250-387-0700

David Hatter
Tel: 250-387-1274
Email: David.Hatter@ gov.bc.ca
AGLSBRevTax@ gov.bc.ca

AaronWelch
Tel: 250-356-8589
Email: Aaron.Welch@ gov.bc.ca
AGLSBRevTax@ gov.bc. ca

Counsel to Her Majesty the Queen in right
of the Province of British Columbia

I)epartment of Justice
Government of Canada

Counsel to Her Majesty the Queen in right
ofCanada
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900 - 840 Howe Street
Vancouver, BC V6Z2S9

NevaBeckie
Email: neva.beckie@justice. gc.ca

PJT Partners LP
280 Park Ave.
New York, NY 10017

Steve Zelin
Email : zelin@pjtpartners.com

Financial Advisor

BlueTree Advisors
32 Shorewood Place
Oakville, ON L6K 3Y4

William E. Aziz
Email: baziz@bluetreeadvisors.com

Chief Restructuring Officer

Miller Thomson LLP
Scotia Plaza
40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON M5H 3S1

Jeffrey Carhart
Email: j carhart@millerthomson.com

Counsel to Mitsui Matsushima Co., Ltd.

Conuma Coal Resources Limited
15 Appledore Lane, P.O. Box 87
Natural Bridge, Virginia 24578

Tom Clarke
Email: tom.clarke@kissito.ore

Chuck Ebetino
Email: cebetino@erpfuels.com

Jason McCoy
Email: imccoy@emfuels.com

Bill Hunter
Email: whunterl @optonline.net

Robert Carswell
Email: bobcarswellus@outlook.com
Joe Bean (ERP Internal Counsel)
Email: iowabEau@.guail,çom

Purchaser
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Conuma Coal Resources Limited
P.O. Box 305
Madison, WV 25130

KenMcCoy
Email: krnccoy@erpfuels.com

Dentons Canada LLP
15ú Floor, Bankers Court
850 - 2nd Sfteet SV/
Calgary,Alberta T2P 0R8

David Mann
Email: david.mann@dentons.com

Counsel for Conuma Coal Resources
Limited (Purchaser) and Guarantors

ERP Compliant Fuels, LLC
ERP Compliant Coke, LLC
Seneca Coal Resources, LLC
Seminole Coal Resources, LLC

Tom Clarke
Email: tom.clarke@kissito.org

Guarantors

Lamarche & Lang
505 Lambert Street
lVhitehorse, Yukon YIA lZ8

Murray J. Leitch
Email: mleitch@lamarchelang.com

Counsel for Pelly
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Parkland Fuel Corporation
#5101, 333 - 96ûAvenue NE
Calgary,Alberta T3K 0S3

Christy Elliott
Email: Christy.elliott@oarkland.ca

Legal Counsel for Parkland

Anglo American Exploration (Canada) Ltd.

Federico G. Velásquez
Email :Federico.velasquez@angloamerican.com

McCarthy Tétrault LLP
Suite 4000, 42l TfhAvenue SW
Calgary AB T2P 4K9

Sean Collins
Email: scollins@mccathy.ca

Legal Counsel for Anglo American
Exploration (Canada) Ltd.

Malaspina Consultants

Marianna Pinter
Email: Marianna@malaspinaconsultants.com

Boale Wood

John McEown
Email: imceown@boalewood.ca

f,'asken Martineau
550 Bunard Street, Suite 2900
Vancouver, BC V6C 043

John Grieve
Email : i erieve@fasken. com

Legal Counsel for Boale Wood
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