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Bankruptcy Code § 550(a)(2) permits a trustee to recover an avoided fraudulent

transfer or its value from "any immediate or mediate transferee," e.g., a subsequent
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transferee of the initial transferee or prior subsequent transferee. Relying on this

provision, Irving H. Picard (the "Trustee"), the trustee for the liquidation of Bernard L.

Madoff Investment Securities LLC ("BLMIS") under the Securities Investor Protection

Act of 1970, 15 U.S.C. §§ 78aaa, et seq. ("SIPA"), sued numerous subsequent transferees

to recover the value of fraudulent transfers made by BLMIS in connection with the Ponzi

scheme conducted by Bernard L. Madoff. In many cases, the initial transferee was a

foreign feeder fund and the subsequent transferee was also a foreign entity. The

proceedings before the Court primarily concern the application of section 550(a)(2) to

subsequent transfers between foreign parties.

I do not write on a clean slate. Judge Rakoff of the United States District Court

previously withdrew the reference and laid down some basic ground rules for

determining whether the subsequent transfer claims should be dismissed. The parties

to the proceedings before Judge Rakoff are referred to as the "Participating Subsequent

Transferees." Judge Rakoff held that the Trustee could not pursue recovery of "purely

foreign subsequent transfers" due to the application of the presumption against

extraterritoriality. SIPC v. BLMIS (In re BLMIS), 513 B.R. 222, 231 (S.D.N.Y. 2014)

("ET Decision"), supplemented by, No. 12- MC- 1151 (JSR), 2014 WL 3778155 (S.D.N.Y.

July 28, 2014). Alternatively, considerations of international comity supported

dismissal. Id. at 231-32. The District Court did not dismiss any of the claims, and

instead, returned the adversary proceedings to this Court for further proceedings

consistent with its decision. Id. at 232.

The Participating Subsequent Transferees now seek dismissal of Trustee's claims.

In addition, many similarly-situated subsequent transferees that did not participate in
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the proceedings before Judge Rakoff (the "Non-Participating Subsequent Transferees")

also seek dismissal under the ET Decision. In total, motions to dismiss are pending in

eighty-eight adversary proceedings. The Trustee, in turn, seeks leave to amend many of

his complaints to add allegations of domestic connections relating to the subsequent

transfers. Finally, the Bureau of Labor Insurance (the "BLI"), a defendant in a separate

adversary proceeding styled Picard v. Bureau of Labor Insurance, Adv. P. No. 11-02732,

moves for judgment on the pleadings pursuant to Federal Civil Rule 12(c) relying on the

ET Decision. The Participating Subsequent Transferees, the Non-Participating

Subsequent Transferees and BLI are sometimes collectively referred to as the

"Subsequent Transferees."

A majority of the Trustee's claims against Subsequent Transferees were made by

and/or originated from the Fairfield Funds or the Kingate Funds (both defined below),

the initial transferees of BLMIS. These funds are debtors in foreign insolvency

proceedings and their liquidators have sought or could have sought to recover

substantially the same transfers from the same transferees under the powers granted by

the foreign insolvency courts. These subsequent transfer claims are dismissed on

grounds of international comity without reaching the issue of extraterritoriality. As to

the balance, where the Trustee is seeking to recover subsequent transfers between two

foreign entities using foreign bank accounts (without consideration of a U.S.

correspondent bank account), those claims are dismissed. Furthermore, because the

Court has reviewed the Trustee's proffers regarding these transfers and found them

wanting, the Trustee's motions for leave to amend his pleadings to incorporate the facts
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alleged in the proffers are denied as futile. The remaining motions to dismiss and for

leave to amend are resolved in accordance with the discussion that follows.

BACKGROUND

A. Introduction

The facts underlying the infamous Ponzi scheme perpetrated by Bernard L.

Madoff are well-known and have been recounted in many reported decisions. See, e.g.,

Picard v. Ida Fishman Revocable Trust (In re BLMIS), 773 F.3d 411, 414-15 (2d Cir.

2014), cert. denied, 135 S. Ct. 2859 (2015); Picard v. JPMorgan Chase & Co. (In re

BLMIS), 721 F.3d 54, 58-59 (2d Cir. 2013), cert. denied, 134 S. Ct. 2895 (2014); SIPC v.

BLMIS (In re BLMIS), 424 B.R. 122, 125-32 (Bankr. S.D.N.Y. 2010), affd, 654 F .3d 229

(2d Cir. 2011), cert. denied, 133 S. Ct. 25 (2012). Prior to his arrest in December 2008,

Madoff perpetrated the largest Ponzi scheme ever discovered through the investment

advisory side of BLMIS. He did not engage in any securities transactions on behalf of

his customers, and sent them bogus customer statements and trade confirmations

showing fictitious trading activity and profits. When customers requested redemptions

from their accounts, BLMIS distributed cash from a commingled bank account that

included other customers' investments.

While many individuals and entities invested with BLMIS directly, others did so

through "feeder funds," which, in turn, invested with BLMIS. The feeder funds were

often organized as foreign entities. The largest network of foreign feeder funds was

operated by two entities: Fairfield Greenwich Group ("FGG") and Tremont Group

Holdings, Inc. ("Tremont"). Even though they operated out of New York, FGG and
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Tremont created multiple feeder funds organized in the British Virgin Islands ("BVI")

and the Cayman Islands, respectively.

Following the commencement of BLMIS' liquidation, the Trustee sued the feeder

funds to avoid and recover as fraudulent transfers distributions they received from

BLMIS as initial transferees. He also sued the subsequent transferees, including feeder

fund investors, management and service providers. Like the feeder funds, the

subsequent transferees were often foreign individuals or entities.

B. The Presumption Against Extraterritoriality

Although the majority of claims are being dismissed on the ground of comity, the

parties have focused most of their attention on the issue of extraterritoriality. In

addition, the District Court focused on extraterritoriality, and a discussion of that issue

first will assist the reader. The "presumption against extraterritoriality" is a

"longstanding principle of American law that legislation of Congress, unless a contrary

intent appears, is meant to apply only within the territorial jurisdiction of the United

States." EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 248 (1991) ("Aramco") (internal

quotation marks and citations omitted); accord RJR Nabisco, Inc. v. European Cmty.,

136 S. Ct. 2090, 2100 (2016) ("Nabisco"); Morrison v. Nat'l Australia Bank Ltd., 561

U.S. 247, 248 (2010) ("Morrison"). The presumption "serves to protect against

unintended clashes between our laws and those of other nations which could result in

international discord." Aramco, 499 U.S. at 248.

In Morrison, the Supreme Court clarified the presumption in a dispute involving

the extraterritorial reach of io(b) of the Securities and Exchange Act of 1934 ("Exchange
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Act"). There, Australian investors sued National Australia Bank Limited ("National")

for violations of the Exchange Act in connection with their investment in National stock

traded on the Australian Stock Exchange. Although National was an Australian bank, it

owned HomeSide Lending, Inc. ("HomeSide"), a mortgage service provider based in

Florida. Morrison, 561 U.S. at 251. The complaint alleged that HomeSide and its

executives manipulated HomeSide's financials to cause it to appear more valuable than

it really was, and that National was aware of the deception but failed to act. Id. at 252.

In other words, the wrongful conduct occurred in the United States. The United States

District Court for the Southern District of New York dismissed the complaint for lack of

subject matter jurisdiction because the acts that occurred in the United States were only

a link in a securities fraud scheme that culminated abroad, and the Second Circuit

affirmed on similar grounds. Id. at 253.

The Supreme Court affirmed, but on different grounds. It criticized the Second

Circuit's use of the "conduct" and "effects" tests (sometimes referred to as a single test,

the "conduct and effects test") to determine the applicability of § io(b) claims.2 The

"effects" test asked "whether the wrongful conduct had a substantial effect in the United

States or upon United States citizens," and the "conduct" test asked "whether the

wrongful conduct occurred in the United States." Id. at 257 (quoting SEC v. Berger, 322

F.3d 187, 192-93 (2d Cir. 2003)). Justice Scalia described these standards as "complex

in formulation and unpredictable in application." Id. at 248.

2 The Court also explained that the presumption against extraterritoriality implicated dismissal
based upon the failure to state a claim, FED. R. Civ. P. 12(b)(6), rather than dismissal for lack of subject
matter jurisdiction under FED. R. Civ. P. 12(b)(1). Morrison, 561 U.S. at 253-54.
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Instead, the presumption against extraterritoriality involves an exercise in

statutory interpretation and a two-step analysis which can be examined in either order.

"At the first step, we ask whether the presumption against extraterritoriality has been

rebutted—that is, whether the statute gives a clear, affirmative indication that it applies

extraterritorially." Nabisco, 136 S. Ct. at 2101; accord Morrison, 561 U.S. at 255 ("When

a statute gives no clear indication of an extraterritorial application, it has none."). The

first step does not impose a "clear statement rule," because even absent a "clear

statement," the context of the statute can be consulted to give the most faithful reading.

Morrison, 561 U.S. at 265. If the first step yields the conclusion that the statute applies

extraterritorially, the inquiry ends.

If it does not, the court must turn to the second step to determine if the litigation

involves an extraterritorial application of the statute:

If the statute is not extraterritorial, then at the second step we determine
whether the case involves a domestic application of the statute, and we do
this by looking to the statute's "focus." If the conduct relevant to the
statute's focus occurred in the United States, then the case involves a
permissible domestic application even if other conduct occurred abroad;
but if the conduct relevant to the focus occurred in a foreign country, then
the case involves an impermissible extraterritorial application regardless of
any other conduct that occurred in U.S. territory.

Nabisco, 136 S. Ct. at 2101; accord Morrison, 561 U.S. at 266-67 (court must look to the

'focus' of congressional concern," i.e., the "objects of the statute's solicitude"). Courts

however, must be wary in concluding too quickly that some minimal domestic conduct

means the statute is being applied domestically:

[I]t is a rare case of prohibited extraterritorial application that lacks all
contact with the territory of the United States. But the presumption
against extraterritorial application would be a craven watchdog indeed if it
retreated to its kennel whenever some domestic activity is involved in the
case.
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Morrison, 561 U.S. at 266 (emphasis in original).

The Morrison Court first concluded that the plaintiffs had failed to rebut the

presumption against the extraterritorial application of section io(b) of the Exchange

Act. See id. at 265. Having then held that the focus of Section 10(b) was upon the

purchase and sales of securities in the United States, id. at 266, the Court concluded that

the plaintiffs had failed to state a claim on which relief could be granted and affirmed

the dismissal of the complaint on this ground. Id. at 273.

C. Extraterritoriality and the Trustee's Recovery Efforts

After Morrison, the issue of whether the Bankruptcy Code's avoidance and

recovery provisions reached foreign transfers was first addressed in these cases in

Picard v. Bureau of Labor Ins. (In re BLMIS), 48o B.R. 501 (Bankr. S.D.N.Y. 2012)

("inn. BLI, a Taiwanese entity, invested in Fairfield Sentry, a large BLMIS feeder fund

organized in the BVI. BLI submitted a redemption request to Fairfield Sentry and

provided wire instructions. Pursuant to those instructions, Fairfield Sentry sent

$42,123,406 from a Dublin bank account to a New York JP Morgan Account specified by

BLI, and the redemption payment was then sent on to BLI's JP Morgan account in

London. Id. at 509. Following his appointment, the Trustee sought to recover the

subsequent transfers made by Fairfield Sentry to BLI pursuant to section 55o of the

Bankruptcy Code. BLI moved to dismiss arguing, inter alia, that the Trustee's claims

were barred by the presumption against extraterritoriality.3

3 BLI did not argue that comity barred the claim and the Court did not address it. BLI, 48o B.R. at
526 n. 24.
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Denying the motion, the Bankruptcy Court began with Morrison's second step.

Judge Lifland held that the "focus" of "the avoidance and recovery sections [of the

Bankruptcy Code] is on the initial transfers that deplete the bankruptcy estate and not

on the recipient of the transfers or the subsequent transfers." Id. at 524; accord Begier

v. Internal Revenue Serv., 496 U.S. 53, 58 (1990) (stating that "the purpose of the

[preference] avoidance provision is to preserve the property includable within the

bankruptcy estate — the property available for distribution to creditors"); French v.

Liebmann (In re French), 44o F.3d 145, 154 (4th Cir.) ("[T]he Code's avoidance

provisions protect creditors by preserving the bankruptcy estate against illegitimate

depletions."), cert. denied, 549 U.S. 815 (2006). The depletion of the BLMIS estate

occurred domestically because the transfers at issue originated from BLMIS' JPMorgan

account in New York and went to Fairfield Sentry's New York account at HSBC. BLI,

48o B.R. at 525. "As the focus of Section 55o occurred domestically, the fact that BLI

received BLMIS's fraudulently transferred property in a foreign country does not make

the Trustee's application of this section extraterritorial." k1.4

While this conclusion was dispositive, Judge Lifland also addressed the first step

in the inquiry and concluded that Congress expressed a clear intention that § 55o should

apply extraterritorially. Id. at 526. A statute does not require a "clear statement" that it

applies abroad, and the court may consider the statutory context "in searching for a

4 The Court added that pragmatic considerations supported its conclusion. "In particular if the
avoidance and recovery provisions ceased to be effective at the borders of the United States, a debtor
could end run the Code by 'simply arranging] to have the transfer made overseas,' thereby shielding them
from United States law and recovery by creditors." BLI, 48o B.R. at 525 (quoting Maxwell Commc'n
Corp. plc v. Societe General plc (In re Maxwell Commc'n Corp. plc), 186 B.R. 807, 816 (S.D.N.Y.1995)
("Maxwell I"), affd on other grounds, 93 F.3d 1036 (2d Cir.1996) ("Maxwell II")).
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clear indication of statutory meaning." Id. at 526 (quoting United States v. Weingarten,

632 F.3d 6o, 65 (2d Cir.2o11)). "Congress demonstrated its clear intent for the

extraterritorial application of Section 55o through interweaving terminology and cross-

references to relevant Code provisions." Id. at 527. Specifically, the term "property of

the estate" includes property "wherever located, and by whomever held" that was

property of the debtor at the commencement of the case." 11 U.S.C. § 541(a)(1). Thus,

"property of the estate" extends to property located worldwide. Id.; accord 28 U.S.C. §

1334(e)(1) (granting the District Court exclusive jurisdiction "of all the property,

wherever located, of the debtor as of the commencement of [the bankruptcy] case, and

of property of the estate").

The avoidance provisions of the Bankruptcy Code grant a trustee the power to

avoid certain prepetition transfers "of an interest of the debtor in property," e.g., 11

U.S.C. § 548(a)(1), the same term used in Bankruptcy Code § 541 to define the scope of

"property of the estate." BLI, 48o B.R. at 527. For this reason, the concepts of "property

of the estate" and "property of the debtor" are the same, separated only by time. As the

Supreme Court explained in Begier, § 541 "delineates the scope of 'property of the

estate' and serves as the postpetition analog to § 547(b)'s 'property of the debtor.'" Id.

(quoting Begier, 496 U .S. at 58-59) (internal quotation marks omitted). Accordingly,

"(i) 'property of the debtor' subject to the preferential transfer provision is best

understood as that property that would have been' art of the estate had it not been

transferred before the commencement of the bankruptcy proceedings" and (ii) "the

purpose of the avoidance provision is to preserve the property includable within the

bankruptcy estate." Id. (quoting Begier, 496 U.S. at 58); accord French, 44o F.3d at 151
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("Section 541 defines 'property of the estate' as, inter alia, all 'interests of the debtor in

property.' n U.S.C. § 541(a)(1). In turn, § 548 allows the avoidance of certain transfers

of such Interest[s] of the debtor in property.' 11 U.S.C. § 548(a)(1). By incorporating

the language of § 541 to define what property a trustee may recover under his avoidance

powers, § 548 plainly allows a trustee to avoid any transfer of property that would have

been 'property of the estate' prior to the transfer in question—as defined by § 541—even

if that property is not 'property of the estate' now.") (emphasis in original); contra

Maxwell I, 186 B.R. at 820-21 (concluding that Congress did not clearly express its

desire that Bankruptcy Code § 547 applies to foreign transfers of the debtor's property);

Barclay v. Swiss Fin. Corp. Ltd. (In re Midland Euro Exch. Inc.), 347 B.R. 708, 718

(Bankr. C.D. Cal. 2006) (concluding that Congress did not intend for § 548 to apply

extraterritorially).

Section 55o, in turn, allows the trustee to recover the avoided transfer from the

initial transferee, the person for whose benefit the transfer was made or the subsequent

transferee:

[B]y incorporating the avoidance provisions by reference, Section 550
expresses the same congressional intent regarding extraterritorial
application. Thus, Congress expressed intent for the application of Section
55o to fraudulently transferred assets located outside the United States and
the presumption against extraterritoriality does not apply.

BLI, 48o B.R. at 528.
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D. The ET Decision

1. Extraterritoriality

Less than two years after the issuance of the BLI decision, District Judge Rakoff

reached the opposite conclusion in the ET Decision.5 As mentioned above, the ET

Decision was issued in connection with consolidated motions to dismiss filed by the

Participating Subsequent Transferees. Since the District Court was looking at multiple

cases, it described the complaint in Picard v. CACEIS Bank Luxembourg, Adv. P. No.

02758 ("CACEIS Complaint") as an example. There, the two CACEIS defendants

(collectively, "CACEIS") were organized and operating in Luxembourg or France. ET

Decision, 513 B.R. at 225. They invested in two foreign feeder funds, Fairfield Sentry

Limited ("Fairfield Sentry"), a BVI company in liquidation in the BVI, and Harley

International (Cayman) Limited ("Harley"), a Cayman Islands company in liquidation in

the Cayman Islands. (CACEIS Complaint at TT 2, 24-25.) Fairfield Sentry and Harley

invested substantially all of their assets with BLMIS, received initial transfers from

BLMIS and subsequently transferred some or all of those funds directly or indirectly to

CACEIS. (Id. at Till 2, 37, 44, 46, 49, 58.) The Trustee sued the feeder funds to avoid and

recover the initial transfers they had received from BLMIS. He settled with one of the

feeder funds, obtained a default judgment against the other, and pursued CACEIS to

recover subsequent transfers in the amount of $5o million received from the feeder

funds. ET Decision, 513 B.R. at 225-26.

s The motions to dismiss before Judge Rakoff were briefed before Judge Lifland issued the BLI
decision, and the ET Decision did not mention it.
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Judge Rakoff first considered whether the Trustee was attempting to apply § 55o

extraterritorially. He initially cautioned that "a mere connection to a U.S. debtor, be it

tangential or remote, is insufficient on its own to make every application of the

Bankruptcy Code domestic." Id. at 227. He then looked to the "regulatory focus" of the

Bankruptcy Code's avoidance and recovery provisions, and concluded that both § 548

and § 550(a) focused on the property transferred and the fact of the transfer, not the

debtor. Id.; but see French, 44o F.3d at 150 ("§ 548 focuses not on the property itself,

but on the fraud of transferring it."). "Accordingly, under Morrison, the transaction

being regulated by section 550(a)(2) is the transfer of property to a subsequent

transferee, not the relationship of that property to a perhaps-distant debtor." ET

Decision, 513 B.R. at 227.

To determine whether the subsequent transfers occurred extraterritorially, "the

court considers the location of the transfers as well as the component events of those

transactions." Id. (quoting Maxwell I, 186 B.R. at 817). Returning to the CACEIS

Complaint, Judge Rakoff observed that "the relevant transfers and transferees are

predominately foreign: foreign feeder funds transferring assets abroad to their foreign

customers and other foreign transferees." Id. Under similar factual circumstances, the

Maxwell and Midland courts had found transfers between foreign entities "to implicate

extraterritorial applications of the Bankruptcy Code's avoidance provisions." Id. at 227-

28. Finally, the fact that the chain of transfers originated with BLMIS in New York or

that the subsequent transferees allegedly used correspondent banks in the United States

to process the dollar-denominated transfers was insufficient "to make the recovery of

these otherwise thoroughly foreign subsequent transfers into a domestic application of

14
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section 550(a)." Id. at 228 & n. 1. Accordingly, the Trustee was seeking to recover

foreign transfers that required the extraterritorial application of § 550(a). Id. at 228.

The District Court then turned to the question of whether Congress intended the

extraterritorial application of section 550(a). Here too, the ET Decision disagreed with

BLI. First, "[n]othing in [the language of section 550(a)] suggests that Congress

intended for this section to apply to foreign transfers. . ." Id. at 228. Judge Rakoff next

looked to context and surrounding Bankruptcy Code provisions. Id. The Trustee had

argued that § 541's definition of "property of the estate," which included property held

worldwide, indicated Congress' intent to allow the Trustee to recover "property of the

debtor" that, but for the fraudulent transfer, would have been "property of the estate" as

of the commencement of the bankruptcy case. Id. at 228-29. Judge Rakoff rejected the

Trustee's argument for the same reason the District Court rejected a similar argument in

Maxwell I; fraudulently transferred "property of the debtor" only becomes "property of

the estate" after recovery, ET Decision, 513 B.R. at 229 (citing Fed. Deposit Ins. Corp. v.

Hirsch (In re Colonial Realty Co.), 98c, F .2d125, 131 (2d Cir.1992)), "so section 541

cannot supply any extraterritorial authority that the avoidance and recovery provisions

lack on their own." Id.; accord Maxwell I, 186 B.R. at 82o; Midland, 347 B.R. at 718.6

Furthermore, the use of the phrase "wherever located" in § 541 indicating Congress'

intent to apply that section extraterritorially, undercut the conclusion that § 548 or SIPA

6 The District Court also rejected Trustee's argument that provisions of SIPA and policy concerns
support extraterritorial application of section 55co(a). ET Decision, 513 B.R. at 230-31.
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§ 78fff-2(c)(3),7 which did not include similar language, also applied extraterritorially.

ET Decision, 513 B.R. at 23o.

Based on those observations, the District Court "conclude[d] that the

presumption against extraterritorial application of federal statutes ha[d] not been

rebutted [and] the Trustee therefore may not use section 550(a) to pursue recovery of

purely foreign subsequent transfers." Id. at 231.

2. Comity

In the alternative, the District Court ruled that "the Trustee's use of section

55o(a) to reach these foreign transfers would be precluded by concerns of international

comity." Id. at 231. Comity "is the recognition which one nation allows within its

territory to the legislative, executive or judicial acts of another nation, having due regard

both to international duty and convenience, and to the rights of its own citizens or of

other persons who are under the protection of its laws." Id. (quoting Maxwell II, 93

F.3d at 1046 (in turn quoting Hilton v. Guyot, 159 U.S. 113,163-64 (1895))). A comity

inquiry requires a "choice-of-law analysis to determine whether the application of U.S.

7 SIPA § 78fff-2(c)(3) authorizes the SIPA trustee to recover pre-filing transfers of customer
property even though customer property was not property of the SIPA debtor at the time of the transfer
under applicable non-bankruptcy law. It provides:

Whenever customer property is not sufficient to pay in full the claims set forth in
subparagraphs (A) through (D) of paragraph (1), the trustee may recover any property
transferred by the debtor which, except for such transfer, would have been customer
property if and to the extent that such transfer is voidable or void under the provisions of
Title 11. Such recovered property shall be treated as customer property. For purposes of
such recovery, the property so transferred shall be deemed to have been the property of
the debtor and, if such transfer was made to a customer or for his benefit, such customer
shall be deemed to have been a creditor, the laws of any State to the contrary
notwithstanding.
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law would be reasonable under the circumstances, comparing the interests of the United

States and the relevant foreign state." ET Decision, 513 B.R. at 231 (citing Maxwell II,

91F .3d at 1047-48)•

Judge Rakoff observed that many feeder funds, such as Fairfield Sentry Limited

and Harley International (Cayman) Limited, the two initial transferees in CACEIS, were

also in liquidation proceedings abroad, and had their own rules governing the recovery

of transfers. Id. at 232. The BVI courts in Fairfield Sentry had already rejected the

liquidators' common law claims to reclaim the transfers made to its own investors, and

the "Trustee [wa]s seeking to use SIPA to reach around such foreign liquidations in

order to make claims to assets on behalf of the SIPA customer-property estate — a

specialized estate created solely by a U.S. statute, with which the defendants here have

no direct relationship." Id. These investors had no reason to expect that U.S. law would

govern their relationships with their feeder funds, and "[Oven the indirect relationship

between [BLMIS] and the transfers at issue here, these foreign jurisdictions have a

greater interest in applying their own laws than does the United States." Id.

Accordingly, as the Second Circuit found in Maxwell II, "the interests of the affected

forums and the mutual interest of all nations in smoothly functioning international law

counsel against the application of United States law in the present case." Id. (quoting

Maxwell II, 93 F.3d at 1053).

Although the District Court ultimately ruled that the "Trustee's recovery claims

are dismissed to the extent that they seek to recover purely foreign transfers," id., the

District Court did not actually dismiss any of the complaints. Instead, the District Court

concluded:
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Here, to the extent that the Trustee's complaints allege that both the
transferor and the transferee reside outside of the United States, there is no
plausible inference that the transfer occurred domestically. Therefore,
unless the Trustee can put forth specific facts suggesting a domestic
transfer, his recovery actions seeking foreign transfers should be dismissed.

ET Decision, 513 B.R. at 23211. 4.

The District Court returned the cases to this Court "for further proceedings

consistent with this Opinion and Order." Id. at 232. Accordingly, I view my task as

entailing the review of the subsequent transfer allegations to determine whether they

survive dismissal under the extraterritoriality or comity principles enunciated in the ET

Decision.

E. Post-ET Decision Proceedings

After the adversary proceedings were returned to this Court, the parties

stipulated to the Scheduling Order.8 Exhibit A to the Scheduling Order listed those

defendants that were parties to the proceedings before Judge Rakoff and to the ET

Decision, i.e., the Participating Subsequent Transferees. Exhibit B listed defendants

who were not parties to the ET Decision but contended that they were similarly situated,

i.e., the Non-Participating Subsequent Transferees. The Scheduling Order set forth a

briefing schedule to address whether the Trustee's existing claims against the

Subsequent Transferees should be dismissed and whether the Trustee should be

permitted to amend the complaints. The Trustee and the Participating and Non-

Participating Subsequent Transferees were also permitted to file pleadings relevant to

each individual adversary proceeding, including short supplemental briefs and, in the

8 Order Concerning Further Proceedings on Extraterritoriality Motion and Trustee's Omnibus
Motion for Leave to Replead and for Limited Discovery which the Court so ordered on December 10,
2014 (as amended, the "Scheduling Order") (ECF Doc. # 88o0).
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case of the Trustee, either a proposed amended complaint or proffered allegations

supporting an amended complaint. (See Scheduling Order at ¶¶ 3-5, 8.) To facilitate

the Court's and the Defendant's review and analysis, the Trustee was required to include

a chart (the "Chart") summarizing the Trustee's position as to why the motions should

be denied. (Id. at ¶ 6.) 9

Importantly, the Scheduling Order included certain stipulations relating to the

place of formation or citizenship of the subsequent transferors and Subsequent

Transferees. (Scheduling Order at ¶ M ("Exhibits A and B list as the party's 'Location'

the jurisdiction under whose laws the transferors and transferees that are not natural

persons are organized, and the citizenship of the transferors and transferees that are

natural persons, in each case as of the time of the transfers, as alleged in the complaints

or as agreed by the Trustee and the respective transferees.").)10 According to Exhibits A

and B, none of the subsequent transferors were "located" in the United States, but some

of the Subsequent Transferees were.

The Subsequent Transferees filed their supplemental motion to dismiss on

December 31, 2014. (See Consolidated Supplemental Memorandum of Law In Support

of the Transferee Defendants' Motion to Dismiss Based on Extraterritoriality on

9 The first adversary proceeding listed on the Chart was dismissed after briefing. (Stipulation and
Order for Voluntary Dismissal of Adversary Proceeding with Prejudice, dated Feb. 12, 2016 (Adv. Pro.
No. 09-01154 ECF # 132).) The motion to dismiss the subsequent transfer claim asserted in that
proceeding against Vizcaya Partners Limited and the Trustee's motion to amend the complaint are denied
as moot.

No party was precluded from arguing that the stipulated "Location" was or was not preclusive in
determining whether the transferor or transferee was "foreign" for purpose of the motions or otherwise.
(Scheduling Order at ¶ M.)
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December 31, 2014 ("Subsequent Transferees Brief') (ECF Doc. # 8903).) The parties

seeking dismissal were listed in Appendix A. (See Subsequent Transferees Brief at 1.)

The Trustee filed his response on June 26, 2015. (Trustee's Memorandum of Law In

Opposition to the Transferee Defendants' Motion to Dismiss Based on

Extraterritoriality and in Further Support of Trustee's Motion for Leave to Amend

Complaints ("Trustee Brief') (ECF Doc. # 10287).) The response was limited to the

defendants listed in Exhibit 1 to the Trustee Brief.

Meanwhile, BLI, whose dismissal motion had been denied by the Bankruptcy

Court in BLI, asked to be included as a Non-Participating Subsequent Transferee in the

returned proceedings. The Trustee opposed the request, and the Court denied it

explaining that unlike the Subsequent Transferees, BLI had "litigated the

extraterritoriality [issue] and . . . lost it." (Transcript of 11/19/2014 Hr'g at 31:10-15

(ECF Doc # 9542).) BLI subsequently moved for judgment on the pleadings pursuant to

Federal Civil Rule 12(c) based on the holdings of the ET Decision.n After extended

colloquy with the Trustee's counsel who argued, among other things, that the complaint

in BLI should not be dismissed under the ET Decision, counsel expressed the

willingness that I decide the BLI motion on the merits as part of the omnibus motion

raising the same issues. (Transcript of 7/29/2015 Hr'g at 20:7-18 (ECF Doc # 11158).)

11 See Memorandum of Law In Support of Defendant Bureau of Labor Insurance's Motion for
Judgment on the Pleadings, dated Apr. 9, 2015 (ECF Adv. P. No. 11-02732 Doc. # 86).

20



11-02732-smb Doc 110 Filed 11/22/16 Entered 11/22/16 10:24:41 Main Document
Pg 21 of 94

D. Parties' Legal Arguments

The Subsequent Transferees and the Trustee disagree about the scope of the ET

Decision. Initially, the Trustee argues that the ET Decision was limited to resolving the

"purely legal" issue of whether SIPA and the Bankruptcy Code apply extraterritorially to

allow the Trustee to recover purely foreign transfers. (Trustee Brief at 14-16.) The

Subsequent Transferees responds that the ET Decision was not limited to an abstract

legal issue and was issued upon consideration of both factual and legal arguments.

Thus, the ET Decision was binding on the Participating Subsequent Transferees and

persuasive as to the Non-Participating Subsequent Transferees. (Reply Consolidated

Supplemental Memorandum of Law In Support of Transferee Defendants' Motion to

Dismiss Based on Extraterritoriality, dated Sept. 3o, 2015, at 6-7 ("Subsequent

Transferees Reply") (ECF Doc. # 11542).)

Next, the Subsequent Transferees assert that their motions to dismiss the

existing claims should be granted because the Trustee failed to respond to those

arguments and relied solely on new allegations in his proposed amended complaints.

Accordingly, the Court should grant the branch seeking dismissal. (Subsequent

Transferees Reply at 4.) The Trustee, however, sought leave to amend many of the

complaints to avoid dismissal under the ET Decision by adding allegations that implied

domestic "components" to the subsequent transfers. He broke these allegations down

into nineteen categories (the "Chart Factors"), summarized them in the Chart annexed

to the Trustee Brief as Ex. 2, and the Chart showed which factors applied to specific

Subsequent Transferees. The Trustee argues that all of these factors were relevant to

determining whether the subsequent transfers were extraterritorial because the ET
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Decision instructed the Court to consider the location of the transfers as well as the

"component events of those transactions." (Trustee Brief at i8.) The Subsequent

Transferees respond that none of the Trustee's nineteen factors say anything about the

location of the transfers which comprised the crux of the ET Decision. (Subsequent

Transferee Reply at 8, 18-33.) They also add that the holistic approach endorsed by the

Trustee was rejected by the Supreme Court in Morrison. (Id. at 17-18.)

Lastly, the Trustee argues that the branch of the ET Decision that addressed

comity applied only to the extent the subsequent transfers were foreign transfers, and

Judge Rakoffs decision was limited to comity's "potential application" to the cases.

(Trustee Brief at 33-34.) The Trustee also attacks the comity ruling on the merits

arguing that the cases fail the applicable two-prong test requiring a parallel proceeding

and a true conflict of law and facts sufficient to justify abstention. (Id. at 34-37.) The

Subsequent Transferees respond that the comity ruling provides an alternative basis for

dismissal to the presumption against extraterritoriality. Moreover, the Trustee's merits

attack on Judge Rakoffs comity holding confuse two separate doctrines — "comity of

courts" and "comity of nations." (Subsequent Transferee Reply at 36-40.)

DISCUSSION

A. Effect of the ET Decision

The parties offer dramatically different interpretations of the scope and effect of

the ET Decision. The Subsequent Transferees view the ET Decision as a "mandate" that

requires the dismissal of the Trustee's claims to the extent subsequent transfers were

made between two parties residing outside of the United States. (Subsequent

Transferees Reply at i.) The Trustee, on the other hand, argues that the ET Decision
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decided a "purely legal" issue and "recognized that the inquiry is whether the conduct

alleged in the complaints is extraterritorial." (Trustee Brief at 2 (emphasis in original).)

The truth lies somewhere between. The ET Decision did not simply decide that §

550(a)(2) did not apply extraterritorially, one prong of the two prong test. Judge Rakoff

also considered the second prong, concluding that the "focus" of the statute was the

subsequent transfer. Using the CACEIS Complaint as an example, he held that a

complaint required extraterritorial application of § 550(a)(2) if "the relevant transfers

and transferees are predominantly foreign: foreign feeder funds transferring assets

abroad to their foreign customers and other foreign transferees." ET Decision, 513 B.R.

at 227.

He did not, however, dismiss any complaints, including the CACEIS Complaint.

Instead, he returned the cases involving the Participating Subsequent Transferees to this

Court "for further proceedings consistent with this Opinion and Order." Id. at 232.

Consequently, the Court must examine the allegations in the complaints or the proposed

amendments involving the Participating Subsequent Transferees to determine if the

alleged transfers require the extraterritorial application of § 550(a)(2), or, as the

Nabisco Court explained, whether "the conduct relevant to the statute's focus occurred

in the United States," Nabisco, 136 S. Ct. at 2101, bearing in mind that "it is a rare case

of prohibited extraterritorial application that lacks all contact with the territory of the

United States." Morrison, 561 U.S. at 266 (emphasis in original). Moreover, the Court

must decide whether any particular subsequent transfer claim should be dismissed on

the ground of international comity.
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The District Court's re-referral did not involve the Non-Participating Subsequent

Transferees, and the Court is not similarly bound. The Non-Participating Subsequent

Transferees nevertheless argue that the ET Decision should govern the outcome of their

motions to dismiss under the law of the case doctrine. The ET Decision was decided in

the context of the BLMIS SIPA liquidation, and "different adversary proceedings in a

bankruptcy case do not constitute different 'cases.'" (Subsequent Transferees Brief at 7-

8 (quoting Bourdeau Bros. v. Montagne (In re Montagne), No. 08-1024 (CAB), 2010

WL 271347, at *6 (Bankr. D. Vt. Jan. 22, 2010)).)

The Court considers the ET Decision highly persuasive in the Non-Participating

Subsequent Transfer cases, and notes that the parties have approached the disposition

of the motions by applying the dictates of the ET Decision to the Participating and Non-

Participating Subsequent Transferees in the same manner. Furthermore, even if I

would reach a conclusion different from Judge Rakoff, applying different rules would

lead to conflicting decisions on the same facts. Finally, although the Trustee

successfully opposed BLI's efforts to be included with the other Non-Participating

Subsequent Transferees, he effectively conceded its inclusion when his counsel stated

that the Court should decide BLI's motion for judgment on the pleadings in accordance

with the ET Decision. Accordingly, all of the motions to dismiss the complaints, and

BLI's motion for judgment on the pleadings, will be governed by the ET Decision.

B. International Comity

Although the District Court relied on international comity as an alternative basis

to dismiss the subsequent transfer claims, I begin there because it presents a more

straightforward analysis. The District Court held that "even if the presumption against
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extraterritoriality were rebutted, the Trustee's use of section 550(a) to reach these

foreign transfers would be precluded by concerns of international comity." ET Decision,

513 B.R. at 231. Dismissing an action based on comity is a form of abstention, JP

Morgan Chase Bank v. Altos Hornos de Mexico, S.A. de C.V., 412 F.3d 418, 422 (2d Cir.

2005), by which "states normally refrain from prescribing laws that govern activities

connected with another state 'when the exercise of such jurisdiction is unreasonable.'"

Maxwell II, 93 F.3d at 1047-48 (quoting RESTATEMENT (THIRD) OF FOREIGN RELATIONS §

403(1)).

Whether so legislating would be "unreasonable" is determined "by
evaluating all relevant factors, including, where appropriate," such factors
as the link between the regulating state and the relevant activity, the
connection between that state and the person responsible for the activity
(or protected by the regulation), the nature of the regulated activity and its
importance to the regulating state, the effect of the regulation on justified
expectations, the significance of the regulation to the international system,
the extent of other states' interests, and the likelihood of conflict with
other states' regulations.

Id. at 1048 (citing RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 403(2)). When

considering a motion to abstain, a "court is not restricted to the face of the pleadings,

but may review affidavits and other evidence to resolve factual disputes concerning its

jurisdiction to hear the action." Kingsway Fin. Servs., Inc. v. Pricewaterhousecoopers,

LLP, 420 F. Supp. 2d 228, 233 n.5 (S.D.N.Y. 2005) (quoting DeLoreto v. Ment, 944 F.

Supp. 1023, 1028 (D. Conn. 1996)).

International comity is especially important in the context of the Bankruptcy

Code. Maxwell II, 93 F.3d at 1048. First, deference to foreign insolvency proceedings

promotes the goals of fair, equitable and orderly distribution of the debtor's assets. Id.;

accord Victrix S.S. Co., S.A. v. Salen Dry Cargo A.B., 825 F .2d 709, 713 (2d Cir.1987)
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("American courts have long recognized the particular need to extend comity to foreign

bankruptcy proceedings."); Cunard S.S. Co. Ltd. v. Salen Reefer Servs. AB, 773 F.2d

452, 458 (2d Cir.1985) ("American courts have consistently recognized the interest of

foreign courts in liquidating or winding up the affairs of their own domestic business

entities."). Second, Congress has explicitly recognized the central concept of comity

under chapter 15 of the Bankruptcy Code when providing additional assistance to

foreign representatives under ii U.S.C. § 1507(b).12 Cf. Maxwell II, 93 F.3d at 1048

("Congress explicitly recognized the importance of the principles of international comity

in transnational insolvency situations when it revised the bankruptcy laws. See 11 U.S.C.

§ 304.").

In reaching the conclusion that claims based on foreign transfers should be

dismissed out of concern for international comity, the District Court emphasized that

many of the foreign BLMIS feeder funds were in liquidation proceedings in their home

12 Section 1507(b) provides:

(b) In determining whether to provide additional assistance under this title or under
other laws of the United States, the court shall consider whether such additional
assistance, consistent with the principles of comity, will reasonably assure-

(1) just treatment of all holders of claims against or interests in the debtor's property;

(2) protection of claim holders in the United States against prejudice and inconvenience
in the processing of claims in such foreign proceeding;

(3) prevention of preferential or fraudulent dispositions of property of the debtor;

(4) distribution of proceeds of the debtor's property substantially in accordance with the
order prescribed by this title; and

(5) if appropriate, the provision of an opportunity for a fresh start for the individual that
such foreign proceeding concerns.

Comity was one of six factors under former Bankruptcy Code § 304, but under § 1507(b), "comity
[has been] raised to the introductory language to make it clear that it is the central concept to be
addressed." H.R. REP. No. 109-31, at 1507 (2005).
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countries subject to their own rules relating to the disgorgement of transfers, the BVI

court had already decided in the case of the "Fairfield Funds" — Fairfield Sentry Limited

("Fairfield Sentry"), Fairfield Sigma Limited ("Fairfield Sigma") and Fairfield Lambda

Limited ("Fairfield Lambda") — that the liquidators could not reclaim transfers to the

feeder fund investors under certain common law theories. The Trustee was attempting

to reach around the foreign liquidations to make claims on behalf of a SIPA estate with

whom the feeder fund investors — here, the Subsequent Transferees — had no reason to

expect that U.S. law would apply to their relationships with the debtor feeder funds. ET

Decision, 513 B.R. at 232.

The Trustee argues that the District Court did not decide this issue "beyond its

potential application to purely foreign subsequent transfers," and its decision is not

implicated at all if this Court finds that the transfers were "sufficiently domestic to apply

United States law." (Trustee Brief at 33 ("[I]f this Court determines after analyzing the

component events and transactions that the transfers are not foreign but sufficiently

domestic to apply United States law, then the District Court's alternative rationale of

comity is not implicated.").) However, the ET Decision plainly stated the opposite,

holding that comity considerations required dismissal "even if the presumption against

extraterritoriality were rebutted." ET Decision, 513 B.R. at 231; accord Maxwell II, 93

F.3d at 1047 (international comity is separate from the presumption against

extraterritoriality, and may be applied to preclude the application of a U.S. statute to

conduct clearly subject to that statute).

The Trustee next implies that Judge Rakoff got it wrong. He argues that for

comity to apply, the defendants must demonstrate that "(i) parallel proceedings in the
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United States and overseas constitute a true conflict between American law and that of a

foreign jurisdiction and (ii) the specific facts . . . are sufficiently exceptional to justify

abstention' to outweigh the district court's general obligation to exercise its

jurisdiction." (Trustee Brief at 34 (citations and quotation marks omitted) (emphasis in

original).) According to the Trustee, BLMIS is not the subject of a parallel liquidation

proceeding overseas and no exceptional circumstances support the application of

comity. (Id. at 34-37.)

Judge Rakoff plainly ruled that comity applies at least where the feeder fund that

was the initial transferee was the subject of a foreign liquidation proceeding with its own

rules of disgorgement. Moreover, the Trustee misapprehends the branch of the comity

doctrine invoked by Judge Rakoff. The Second Circuit has recognized that

"international comity" describes two distinct doctrines: first, "as a canon of

construction, it might shorten the reach of a statute; second, it may be viewed as a

discretionary act of deference by a national court to decline to exercise jurisdiction in a

case properly adjudicated in a foreign state, the so-called comity among courts."

Maxwell II, 93 F.3d at 1047; accord Bigio v. Coca-Cola Co., 448 F.3d 176, 178 (2d Cir.

2006) (Rakoff, J., sitting by designation), cert. denied, 549 U.S. 1282 (2007).

The Trustee's dual factors (parallel proceedings and exceptional facts) apply to

the latter branch of comity — comity among courts. See, e.g., Royal & Sun Alliance Ins.

Co. of Canada v. Century Int'l Arms, Inc., 466 F.3d 88, 92-97 (2d Cir. 2006). Comity

among courts is inapplicable here because there are no parallel foreign avoidance

actions in which the Trustee seeks to recover from the Subsequent Transferees. Instead,

Judge Rakoff was referring to comity among nations, a canon of construction that limits
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the reach of the Bankruptcy Code's avoidance and recovery provisions. ET Decision, 513

B.R. at 231 ("Courts conducting a comity analysis must engage in a choice-of-law

analysis to determine whether the application of U.S. law would be reasonable under the

circumstances . .").

Comity among nations does not require parallel proceedings, and Judge Rakoff

was not referring to the existence or nonexistence of parallel proceedings involving

BLMIS. Instead, the reference to foreign proceedings in which the liquidators asserted

claims for similar relief against the feeder fund investors informed his conclusion that

those foreign jurisdictions had a greater interest in the application of their own laws

than the United States had in the application of U.S. law. See ET Decision, 513 B.R. at

232 ("Given the indirect relationship between [BLMIS] and the transfers at issue here,

these foreign jurisdictions have a greater interest in applying their own laws than does

the United States.").

The District Court illustrated this conclusion with references to the Fairfield

Sentry liquidation in the BVI. Fairfield Sentry had invested 95% of its funds with

BLMIS, and went into liquidation in the BVI shortly after the disclosure of Madoffs

Ponzi scheme. Prior to the disclosure of Madoffs fraud and the Fairfield Sentry

liquidation, Fairfield Sentry shareholders who redeemed their shares were paid

redemption prices based upon the Net Asset Value ("NAV") of their shares, which, in

turn, was based on the assumed total value of Fairfield Sentry's assets. In computing

NAVs, Fairfield Sentry assigned substantial value to its investment in BLMIS, but the

subsequent revelation of Madoffs Ponzi scheme, and the worthlessness of the BLMIS
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investments, meant that the earlier computations of NAV and the redemption prices

were wrong and grossly inflated.

Fairfield Sentry, acting at the behest of the BVI liquidators, sued the redeeming

shareholders in the BVI (the "BVI Redeemer Actions") to recover the redemption

payments. It argued that the shareholders had redeemed their investments at an

inflated price based upon an erroneous computation of the NAV that governed the

redemption price of their shares. The defendants in the BVI Redeemer Actions are the

immediate Subsequent Transferees of Fairfield Sentry, the initial transferee of BLMIS in

many of the cases before this Court.

In Fairfield Sentry Ltd. v. Migani, [2014] UKPC 9, the Privy Council affirmed the

lower courts and dismissed Fairfield Sentry's claims against the redeemers. The Privy

Council concluded that the redemption price was determined at the time of the

redemption based on the facts then known and not upon information that subsequently

became available. See id. at VI 2, 24, 30-31. The court further concluded that although

the subscription agreements signed by the redeemers contained a New York choice of

law provision, New York law was irrelevant. Fairfield Sentry's right to recover the

redemptions depended on the articles of association and was governed by BVI law. Id.

at ¶ 20.

The Fairfield Sentry liquidators also brought redeemer actions in New York (the

"US Redeemer Actions," and with the BVI Redeemer Actions, the "Redeemer Actions").

The background to the US Redeemer Actions is discussed in In re Fairfield Sentry Ltd.,

458 B.R. 665 (S.D.N.Y. 2011). In April 2010, the liquidators began filing lawsuits in
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New York state court against banks that had purchased shares in Fairfield Sentry and

against their customers to whom they had resold the shares — the unknown beneficial

owners. Id. at 671-72. The liquidators initially asserted only state law claims for money

had and received, unjust enrichment, mistaken payment and constructive trust,

advancing the same theory of recovery as the BVI Redeemer Actions. Id. at 672.

In June 2010, the liquidators filed a chapter 15 proceeding which was recognized

by this Court. The liquidators subsequently commenced substantially similar US

Redeemer Actions in this Court, and removed the state court actions to this Court. Id.

As of today, there are 305 US Redeemer Actions pending before the Court, (see Notice of

Status Conference, dated July 8, 2016 (ECF Adv. Proc. No. 10-03496 Doc. # 898)),

involving 747 defendants. (Transcript of July 28, 2016 Hr'g. at 8 (ECF Adv. Proc. No.

10-03496 Doc. # 906).)'3 In addition to their original state law claims, the liquidators

have amended or propose to amend many of the complaints in the US Redeemer

Actions to assert statutory claims under the BVI Insolvency Act (the "BVI Act").

The Amended Complaint in Fairfield Sentry Ltd. (in Liquidation) v. UBS Fund

Servs. (Ireland) Ltd. (In re Fairfield Sentry Ltd.), Adv. Proc. No. 11-01258 (Bankr.

S.D.N.Y.) is typical. It asserts claims to recover unfair preferences under section 245 of

the BVI ActM paid to UBS Ireland and the beneficial shareholders. It also asserts claims

The defendants in forty-one removed actions moved to remand those actions to state court. The
proceedings ordered by the District Court in connection with those motions has been held in abeyance
while litigation proceeded in the BVI.

Section 245 of the BVI Insolvency Act provides in pertinent part:

(1) Subject to subsection (2), a transaction entered into by a company is an unfair
preference given by the company to a creditor if the transaction (a) is an insolvency
transaction; (b) is entered into within the vulnerability period; and (c) has the effect of
putting the creditor into a position which, in the event of the company going into
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against the same defendants to recover "undervalue" transactions, which correspond to

U.S. constructive fraudulent transfer claims, under section 246 of the BVI Act.15 If the

liquidators prevail on their BVI statutory claims, the court may avoid the transaction in

whole or in part, restore the parties to the position they would have been in if they had

not entered into the transaction, BVI Act § 249(1)(a), (b), and under certain

circumstances, follow the property into the hands of third parties. See BVI Act §§ 249,

250. In short, the Fairfield Sentry liquidators have brought substantially the same

claims against substantially the same group of defendants to recover substantially the

same transfers brought by the Trustee against the Fairfield Sentry Subsequent

Transferees.

Although the District Court did not specifically mention the "Kingate Funds" —

Kingate Global Fund, Ltd. and Kingate Euro Fund, Ltd. — its liquidators have also

brought actions that mirror the Trustee's claims in this Court. The Kingate Funds were

BLMIS feeder funds that suffered the same fate as the Fairfield Funds, and wound up in

insolvent liquidation, will be better than the position he would have been in if the
transaction had not been entered into.

(2) A transaction is not an unfair preference if the transaction took place in the ordinary
course of business. . . .

15 Section 246 of the BVI Insolvency Act provides in pertinent part:

(1) Subject to subsection (2), a company enters into an undervalue transaction with a
person if (a) the company makes a gift to that person or otherwise enters into a
transaction with that person on terms that provide for the company to receive no
consideration; or (b) the company enters into a transaction with that person for a
consideration the value of which, in money or money's worth, is significantly less than the
value, in money or money's worth, of the consideration provided by the company; and (c)
in either case, the transaction concerned (i) is an insolvency transaction; and (ii) is
entered into within the vulnerability period.

(2) A company does not enter into an undervalue transaction with a person if (a) the
company enters into the transaction in good faith and for the purposes of its business;
and (b) at the time when it enters into the transaction, there were reasonable grounds for
believing that the transaction would benefit the company. . . .
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liquidation in Bermuda and the BVI. Acting through their liquidators, the Kingate

Funds brought suit in Bermuda against several service providers (Kingate Management

Limited ("KML")16 and FIM Limited and FIM Advisors (collectively, "FIM")) and their

direct and indirect shareholders and affiliates, as the ultimate recipients, to recover

overpaid fees based on erroneous NAVs under both legal and equitable theories. (See

Amended Statement of Claim, dated Feb. 12, 2012, annexed as Exhibit A to the Reply

Declaration of Anthony M. Gruppuso, Esq., dated May 31, 2016 (ECF Adv. Proc. No.

09-01161 Doc. # 273).) The Kingate Funds also asserted tort and breach of contract

claims against the service providers and their ultimate owners, Messrs. Carlo Grosso

and Federico Ceretti.

In a decision dated September 25, 2015, the Supreme Court of Bermuda rendered

its Judgment on Preliminary Issues. See Kingate Global Fund Ltd. (In Liquidation) v.

Kingate Management Ltd., [2015] SC (Bda) 65 Corn (Bermuda). Adhering to the Privy

Council's decision in Fairfield Sentry, the Bermuda court concluded that monthly NAV

determinations were binding on the Kingate Funds and their members in the absence of

bad faith or manifest error for the purpose of calculating subscription and redemption

prices, id. at ¶ 81, and were similarly binding with respect the fees paid to KML. Id. at ¶

116. Furthermore, BLMIS' bad faith or manifest error which led to the erroneous

calculation of the NAVs did not affect KML's right to fees, id. at ¶ 142, but if KML

induced the Funds' mistake, KML's contractual entitlement to fees was no defense to the

unjust enrichment claim to the extent the payment exceeded the true NAV. Id. at ¶ 163.

16 KML is in liquidation in Bermuda.
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The Trustee has sued the same defendants as well as the Kingate Funds and two

additional service providers, Citi Hedge Fund Services Limited and HSBC Bank

Bermuda Limited. (See Picard v. Ceretti (In re BLMIS), Adv. Proc. No. 09-01161.) He

seeks to avoid the initial transfers to the Kingate Funds, and recover the initial transfers

and subsequent transfers from the immediate and mediate transferees of the Kingate

Funds. In connection with his efforts, the Trustee sought, inter alia, to compel the

Bermuda liquidators to produce the discovery that the Bermuda defendants had

produced to them. Referring to the Bermuda action during his motion to compel

discovery, the Trustee argued that "[i]n this proceeding, the Trustee seeks to recover the

same moneys from the same parties." (Reply Memorandum of Law in Support of the

Trustee's Motion to Compel Defendants to Produce Documents and Participate in

Discovery, dated May 31, 2016, at 7 (ECF Adv. Proc. # 09-01161 Doc. # 272).)

The Trustee's subsequent transfer claims arising from initial transfers to the

Fairfield Funds and the Kingate Funds (together, sometimes referred to as the "Funds")

duplicate the actions brought by the respective liquidators, with limited success, against

substantially the same defendants to recover substantially the same transfers. In this

respect, the Trustee's claims against the Subsequent Transferees of those funds attempt

to reach around the proceedings in those foreign insolvency courts, and subject the

common defendants to duplicative claims by different plaintiffs.

As between the United States on the one hand and the BVI and Bermuda on the

other, the latter jurisdictions have a greater interest in regulating the activity that gave

rise to the common claims asserted by the Trustee and the liquidators. The Funds were

formed under foreign law, and their liquidation, including the marshaling of assets and
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the payment of claims, is governed by local insolvency law, to which particular deference

is due under our own jurisprudence. The United States has no interest in regulating the

relationship between the Funds and their investors or the liquidation of the Funds and

the payment of their investors' claims. The United States' interest is purely remedial;

the Bankruptcy Code allows the Trustee to follow the initial fraudulent transfer into the

hands of a subsequent transferee, although the presumption against extraterritoriality,

discussed in the next section, may dictate otherwise. In fact, the Trustee has

successfully argued that the investors in feeder funds have no recourse under SIPA

against the BLMIS customer property estate because they were not customers of BLMIS.

See Kruse v. Bricklayers 8r Allied Craftsman Local 2 Annuity Fund (In re BLMIS), 708

F.3d 422, 426-28 (2d Cir. 2013); SIPC v. Jacqueline Green Rollover Account, 12 Civ.

1039 (DLC), 2012 WL 3042986, at *13 (S.D.N.Y. July 25, 2012), SIPC v. BLMIS (In re

BLMIS), 515 B.R. 161, 169 (Bankr. S.D.N.Y. 2014).

Finally, although the subscription agreements, at least in the case of Fairfield

Sentry, were governed by New York law, the Privy Council in Fairfield Sentry ruled that

the redemptions were governed by the Articles of Association and BVI law. Migani,

UKPC 9, at ¶ 10. Thus, if the shareholders had any expectations relating to which law

governed redemptions, they should have expected BVI law to govern. Furthermore,

forum selection and choice of law clauses in agreements do "not preclude a court from

deferring on grounds of international comity to a foreign tribunal where deference is

otherwise warranted." Altos Hornos de Mexico, 412 F.3d at 429. And since the Trustee

has not argued that New York law governed any aspect of the relationships between the

Kingate Funds and their service providers or their shareholders, there is no basis to
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conclude that these transferees should have expected United States or New York law to

govern the payments made to them or the recovery of the payments in the event of the

Kingate Funds' liquidation.

Accordingly, the recovery of Subsequent Transfers under 11 U.S.C. § 550(a)(2)

arising from the avoidance of initial transfers made by BLMIS to the Fairfield Funds or

the Kingate Funds is barred under the doctrine of comity as interpreted in the ET

Decision, and if the initial transfers cannot be avoided, there can be no recovery from

subsequent transferees. 11 U.S.C. § 550(a) ("to the extent a transfer is avoided . . . the

trustee may recover . . . "). This category includes all of the claims identified in the

Chart pertaining to the following adversary proceedings: 09-01161, 09-01239, 10-05346,

10-05348, 10-05351, 10-05355, 11-02149, 11-02493, 11-02537, 11-02538, 11-02539, 11-

02540, 11-02541, 11-02542, 11-02553, 11-02554, 11-2568, 11-02569, 11-0257o, 11-02571,

11-02572, 11-02573, 11-0273o, 11-02731, 11-02762, 11-02763, 11-0291o, 11-02922, 11-

02923,11-02925,11-02929, 12-01002, 12-01004, 12-01005, 12-01019,12-01021,12-

01022,12-01023,12-001025, 12-01046, 12-01047, 12-01194, 12-01195,12-01202,12-

01205,12-01207,12-01209, 12-01210, 12-01211, 12-01216, 12-01512, 12-01513, 12-01565,

12-01566, 12-01577, 12-01669, 12-01676, 12-01677, 12-01680, 12-01690, 12-01693, 12-

01694 and 12-01695. In addition, the claims against BLI are based on subsequent

transfers from Fairfield Sentry, the initial transferee. See BLI, 48o B.R. at 506-07.

Furthermore, all of the subsequent transfers alleged in Adv. Proc. Nos. 12-01697 and 12-

01700 and identified in the Chart originated with Fairfield Sentry or Fairfield Sigma.

These claims are dismissed on comity grounds and leave to amend is denied.
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In several multi-defendant, multi-transferor adversary proceedings, the following

defendants received subsequent transfers only from the Fairfield Funds or the Kingate

Funds:

Table 1

Adv. Proc. No. Subsequent Transferee

09-01364 HSBC Private Bank (Suisse) S.A.

10-05120 BGL BNP Paribas S.A.

10-05353 Natixis; Tensyr Ltd.

11-02758 Caseis Bank

11-02784 Somers Nominees (Far East) Ltd.

12-01576 BGL BNP Paribas Luxembourg S.A.; BNP Paribas (Suisse); BNP
Paribas S.A.

12-01698 Banque Internationale a Luxembourg (Suisse) S.A. (f/k/a Dexia
Private Bank (Switzerland) Ltd.); Banque Internationale a
Luxembourg S.A. (f/k/a Dexia Banque Internationale a
Luxembourg S.A.), individually and as successor in interest to
Dexia Nordic Private Bank S.A.; RBC Dexia Investor Services
Bank S.A.; RBC Dexia Investors Services Espatia, S.A.

12-01699 Royal Bank of Canada; Royal Bank of Canada Trust Company
(Jersey) Ltd.; Royal Bank of Canada (Asia) Ltd.; Royal Bank of
Canada (Suisse) S.A.; RBC Dominion Securities Inc.

These subsequent transfer claims are dismissed, and leave to amend is denied.

Finally, the Chart indicates that the following Subsequent Transferees received

subsequent transfers from the Kingate Funds and/or the Fairfield Funds as well as

another transferor:
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Table 2

Adv. Proc. No. Subsequent Transferee

10-05120 BNP Paribas Securities Services S.A.

11-02758 Caceis Bank Luxembourg

11-02784 Somers Dublin Ltd.

12-01273 Mistral (SPC)

12-01278 Zephyros Ltd.

12-01576 BNP Paribas Arbitrage SNC; BNP Paribas Bank & Trust
Cayman Ltd.; BNP Paribas Securities Services, S.A.; BNP
Paribas Securities Services Succursale de Luxembourg

12-01699 Guernroy Ltd.; Royal Bank of Canada (Channel Islands)
Ltd.

12-01702 Dove Hill Trust

These claims are dismissed (and the Trustee's motions for leave to amend are

denied), to the extent the Fairfield Funds or the Kingate Funds received the initial

transfers, again for the same reasons.

Judge Rakoff also observed that Harley International ("Harley") was in

liquidation in the Cayman Islands, ET Decision, 513 B.R. at 225 (citing CACEIS

Complaint). According to the Chart, Harley made transfers to the following defendant

Subsequent Transferees:

Table 3

Adv. Proc. No. Subsequent Transferee
09-01364 HSBC Bank PLC
10-05353 Bloom Asset Holdings Fund
11-02758 CACEIS Bank Luxembourg
11-02759 Nomura International PLC
11-02760 ABN AMRO Bank N.V.
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11-02761 KBC Investments Ltd.
11-02784 Somers Dublin Ltd.
11-02796 BNP Paribas Arbitrage SNC

By order dated Feb. 5, 2010, the Cayman Islands Grand Court, Financial Services

Division ("Grand Court"), recognized the Trustee as the sole representative of the

BLMIS estate in the Cayman Islands. In re BLMIS, 2010 (1) CILR 231, at ¶ 6 (Grand Ct.

Cayman Is.). He subsequently issued a summons seeking disclosure, information and

documents from the official liquidators relevant to potential causes of action that Harley

might have had against any Fortis entity, and in particular, its former administrator,

Fortis Prime Fund Solutions (IOM) Ltd. ("Fortis"), now known as ABN AMRO Fund

Services (IOM) Ltd. In re Harley Int'l (Cayman) Ltd., 2012(1) CILR 178, at ¶ 5 (Grand

Ct. Cayman Is.). The Grand Court dismissed the Trustee's application, because it was

"the function of Harley's official liquidators, not the trustee, to investigate whether or

not Harley has any cause of action against its former professional service providers." Id.

After the official liquidators rendered their report and served a copy on the Trustee, the

Trustee filed an application to seal it, but the Grand Court denied the sealing

application. Id. at 11 20.

It is not clear whether the Trustee pursued any further relief in the Harley

liquidation, but he actively litigated avoidance claims in connection with the Cayman

Islands liquidation of two funds operated by the Primeo Fund. One of the Primeo Funds

was a feeder fund with its own BLMIS account, but following a restructuring in April

2007, both Primeo Funds operated strictly as sub feeder funds of two BLMIS feeder

funds, Alpha Prime Fund Ltd. and Herald Fund SPC. Picard v. Primeo Fund (In
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Liquidation), 2014(1) CILR 379 ("Primeo"), at ¶ 3 (Ct. App. Cayman Is.). The Trustee

commenced proceedings against the Primeo Fund as an initial and subsequent

transferee to recover preferential and fraudulent transfers under U.S. bankruptcy law

and to recover preferences under § 145 of the Cayman Islands Companies Law (or

equivalent common law rules). Id. at ¶ 5. The Cayman Islands Court of Appeal

ultimately ruled that the Trustee was entitled to pursue claims against the Primeo Funds

under the avoidance provisions of Cayman Islands law, but not under U.S. law. Id. at 1111

55, 57, 59.

As in the case of the Fairfield Funds and the Kingate Funds, the Cayman Islands

has a greater interest in regulating the activities that gave rise to the Trustee's

subsequent transfer claims, particularly the validity or invalidity of payments by Harley

to its investors and service providers. The United States, on the other hand, has no

interest in regulating the transfers from a foreign fund to its investors or service

providers. The only U.S. connection to those transfers is the Trustee's right under the

Bankruptcy Code to follow BLMIS' fraudulent transfers into the hands of third parties

who did not deal with BLMIS directly. Moreover, the Trustee has asserted claims

against other transferees in Cayman Islands liquidation proceedings, and the Cayman

Islands Court of Appeal has acknowledged his right to sue in the Cayman Islands and

invoke Cayman Islands avoidance law. Finally, those who invested in Harley and lost

their investments have no rights against BLMIS, and must seek to recoup their

investments through the Cayman Islands liquidation proceedings.

The Subsequent Transferees have also identified three subsequent transferors

that are in liquidation in Luxembourg: Luxalpha SICAV, Oreades SICAV and
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Luxembourg Investment Fund U.S. Equity Plus. Although the principles discussed

above might suggest that any Subsequent Transfer claims emanating from transfers by

these debtors should also be barred, the Court is not prepared to reach this conclusion

on the current state of the record. The Court has not been directed to any information

regarding those liquidations, whether Luxembourg law allows the liquidator to avoid

and recover preferences or fraudulent transfers (regardless of what they are called) and

whether the Trustee is attempting to make an end-run around those proceedings.

Accordingly, the Court declines to dismiss those claims or deny leave to amend on the

basis of comity, without prejudice to any party's right to supplement the record through

an appropriate motion.

C. Extraterritoriality

1. Introduction

The Court next considers the balance of the claims under the doctrine of

extraterritoriality and whether the allegations supplied in the complaints and/or

proffers rebut the presumption against extraterritoriality by alleging, in each case, a

domestic transfer. The rules that govern motions to dismiss under. Federal Civil Rule

12(b)(6) apply to this branch of the motions to dismiss. To state a legally sufficient

claim, "a complaint must contain sufficient factual matter, accepted as true, to state a

claim to relief that is plausible on its face." Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)

(citation omitted); accord Bell Atl. Corp. v. Twombly, 55o U.S. 544, 57o (2007). "A

claim has facial plausibility when the plaintiff pleads factual content that allows the

court to draw the reasonable inference that the defendant is liable for the misconduct

alleged." Iqbal, 556 U .S. at 678; accord Twombly, 55o U.S. at 556. Courts do not
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decide plausibility in a vacuum. Determining whether a claim is plausible is "a context-

specific task that requires the reviewing court to draw on its judicial experience and

common sense." Iqbal, 556 U.S. at 679. "The plausibility standard is not akin to a

p̀robability requirement,' but it asks for more than a sheer possibility that a defendant

has acted unlawfully." Iqbal, 556 U.S. at 678; Twombly, 550 U.S. at 556. "Where a

complaint pleads facts that are 'merely consistent with' a defendant's liability, it 'stops

short of the line between possibility and plausibility of 'entitlement to relief.'" Iqbal, 556

U.S. at 678 (quoting Twombly, 55o U.S. at 557).

The ET Decision was concerned with foreign transfers. It did not, however,

define or provide a test to determine when a transfer was "foreign" except that "purely

foreign transfers" — transfers between two foreign entities that do not reside in the

United States using non-U.S. bank accounts (or correspondent U.S. bank accounts) —

are obviously "foreign." The Subsequent Transferees argue that a party is "foreign" if it

was formed under foreign law, as all of the non-individual Subsequent Transferees were,

or is the citizen of another nation as are the two individual Subsequent Transferees

discussed below. (Subsequent Transferees Brief at 12.) However, the ET Decision never

mentioned "citizenship" or "domicile," although it did highlight the place of organization

as the sine qua non of foreignness. See ET Decision, 513 B.R. at 227-28 (discussing the

facts in Midland Euro Exchange). In addition, the District Court stated that "to the

extent that the Trustee's complaints allege that both the transferor and the transferee

reside outside of the United States, there is no plausible inference that the transfer

occurred domestically." ET Decision, 513 B.R. at 232 n. 4. While meant as an

admonition directed to the Trustee, the statement suggests that a transfer between two
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entities organized under foreign law might nonetheless be domestic if the parties

"resided" in the United States.

The District Court did not explain what it meant by "reside," but it meant

something more than mere presence. "[E]ven where the claims touch and concern the

territory of the United States, they must do so with sufficient force to displace the

presumption against extraterritorial application. See Morrison, 561 U.S. 247,13o S. Ct.

at 2883-2888. Corporations are often present in many countries, and it would reach

too far to say that mere corporate presence suffices." Kiobel v. Royal Dutch Petroleum

Co., 133 S. Ct. 1659, 1669 (2013).

In addition, it does not appear that that the District Court equated residence for

purposes of extraterritoriality with the test for personal jurisdiction as the Trustee

seems to do. First, the tests for personal jurisdiction and extraterritoriality are not the

same. Absolute Activist Value Master Fund Ltd. v. Ficeto, 677 F.3d 6o, 69 (2d Cir.

2012) ("Ewing's lack of contact with the United States may provide a basis for

dismissing the case against him for lack of personal jurisdiction . . . but the transactional

test announced in Morrison does not require that each defendant alleged to be involved

in a fraudulent scheme engage in conduct in the United States.").

Second, the CACEIS Complaint included numerous allegations relating to

personal jurisdiction:

6. The CACEIS Defendants are subject to personal
jurisdiction in this judicial district because they purposely
availed themselves of the laws and protections of the United
States and the state of New York by, among other things,
knowingly directing funds to be invested with New York-
based BLMIS through the Feeder Funds. The CACEIS
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Defendants knowingly received subsequent transfers from
BLMIS by withdrawing money from the Feeder Funds.

7. By directing investments through Fairfield Sentry, a
Fairfield Greenwich Group ("FGG") managed Madoff feeder
fund, the CACEIS Defendants knowingly accepted the rights,
benefits, and privileges of conducting business and/or
transactions in the United States and New York. Upon
information and belief, the CACEIS Defendants entered, or
caused their agent to enter, into subscription agreements
with Fairfield Sentry under which they submitted to New
York jurisdiction, sent copies of the agreements to FGG's
New York City office, and wired funds to Fairfield Sentry
through a bank in New York. In addition, the CACEIS
Defendants are part of the CACEIS Group, which maintains
an office in New York City. The CACEIS Defendants thus
derived significant revenue from New York and maintained
minimum contacts and/or general business contacts with the
United States and New York in connection with the claims
alleged herein.

(CAGE'S Complaint at III 6-7.) Despite these allegations, the District Court held that

the "subsequent transfers that the Trustee seeks to recover are foreign transfers." ET

Decision, 513 B.R. at 228.17 The District Court also discounted the allegation that "the

The Trustee points out that the ET Decision did not mention the personal jurisdiction allegations,
(Trustee's Brief at 21-22), and adds that the District Court erroneously concluded that the CACEIS
Complaint did not allege a New York choice of law provision. (Id.at 22 n. 93.) The text in the CACEIS
Complaint spanned just nineteen pages. Judge Rakoff undoubtedly read it, and his failure to mention the
allegations relating to personal jurisdiction implies that he deemed them to be irrelevant to the issue of
extraterritoriality.

In addition, the Trustee is wrong when he says that the CACEIS Complaint alleged that the
CACEIS subscription agreements contained New York choice of law clauses and that Judge Rakoff
wrongly concluded that they did not. Rather, the CACEIS Complaint alleged that subscription
agreements that the CACEIS defendants signed included a submission to New York jurisdiction. (CACEIS
Complaint ¶ 7 ("Upon information and belief, the CACEIS Defendants entered, or caused their agent to
enter, into subscription agreements with Fairfield Sentry under which they submitted to New York
jurisdiction. . .").) In fact, the Fairfield Sentry liquidators have sued the CACEIS defendants in this Court
to recover the same subsequent transfers/redemptions under both New York and BVI law, asserting
personal jurisdiction, inter alia, under subscription agreements that include a provision containing a
submission to jurisdiction in New York without mentioning that New York law governs. See Fairfield
Sentry Ltd. (In Liquidation) v. CACEIS Bank Luxembourg, Adv. Pro. No. 10-03624 (SMB) (Bankr.
S.D.N.Y.) (ECF Adv. Pro. No. 10-03624 Doc. # 31, at ¶ 21); Fairfield Sentry Ltd. (In Liquidation) v.
CACEIS Bank EX IXIS IS, Adv. Pro. No. 10-03871 (SMB) (Bankr. S.D.N.Y.) (ECF Adv. Pro. No. 10-03871
Doc. # 22, at ¶ 21). Finally, the reference to the absence of a New York choice of law provision and
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CACEIS Defendants are part of the CACEIS Group, which maintains an office in New

York City."

Rather, it appears that the District Court was concerned with where the parties

conducted their operations. Its conclusion that the CACEIS defendants were foreign

was based on the fact that they were organized and "operating" in foreign countries. ET

Decision, 513 B.R. at 225. On the other hand, several of the feeder funds involved in

these cases were organized in one country but maintained no operations or office other

than a post office box in their home country, did not employ anyone in the home

country, and were organized as exempt companies that could not solicit investors in

their own countries. Instead, they were run from another location, often New York, by

the employees of affiliated entities, and identified the affiliate's address as their own

when conducting business. In addition, one subsequent transferor, Fairfield Greenwich

Limited (Cayman), was registered to do business in New York. Where the Trustee

alleges non-conclusory facts to the effect that the subsequent transferor and Subsequent

Transferee conducted their principal and only operations in the United States and

maintained their bank accounts in the United States, it is plausible to infer that the

subsequent transfer occurred domestically.

This brings me to the critical factor — where the transfer occurred. Judge Rakoffs

reference to where the parties resided was secondary. While the U.S. citizenship or

residency of the parties may support the inference that the transaction is domestic, the

creditor expectations appeared in the portion of the ET Decision addressing comity, not extraterritoriality.
ET Decision, 513 B.R. at 232.
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focus is the location of the transfer and not the location of the parties to the transfer;

and a transfer from one foreign account to another foreign account is still a foreign

transfer. See Absolute, 677 F.3d at69 ("While it may be more likely for domestic

transactions to involve parties residing in the United States, la] purchaser's citizenship

or residency does not affect where a transaction occurs; a foreign resident can make a

purchase within the United States, and a United States resident can make a purchase

outside the United States.") (quoting Plumbers' Union Local No. 12 Pension Fund v.

Swiss Reins. Co., 753 F. Supp. 2d 166,178 (S.D.N.Y.2olo)). Furthermore, a mere

allegation that the transaction "took place in the United States" is insufficient to allege a

domestic transaction, "[a]bsent factual allegations suggesting that the Funds became

irrevocably bound within the United States or that title was transferred within the

United States, including, but not limited to, facts concerning the formation of the

contracts, the placement of purchase orders, the passing of title, or the exchange of

money." Id. at 70 (emphasis added).

In addition, it is necessary to distinguish between the transfer and the steps

necessary to carry it out. In Loginovskaya v. Batrachenko, 764 F .3d 266 (2d Cir. 2014),

decided after the ET Decision, the Court dealt with the extraterritorial application of §

22 of the Commodity Exchange Act ("CFA"). There, the plaintiff was a Russian citizen

and resident; the defendant was a U.S. citizen residing in Moscow, and the CEO of the

Thor Group, an international financial services group based in New York that managed

investment programs chiefly in commodities futures and real estate. Investors would

invest in Thor United which, in turn, was supposed to invest in one of the Thor

programs. The defendant induced the plaintiff to invest in the Thor program, she

46



11-02732-smb Doc 110 Filed 11/22/16 Entered 11/22/16 10:24:41 Main Document
Pg 47 of 94

transferred $720,000 to Thor United's bank accounts in New York, but eventually lost

her investment. Id. at 268-69.

The plaintiff sued the defendant alleging that he had engaged in fraudulent

conduct in violation of CEA § 40.18 Applying its holding in Absolute, the Court

explained that in order for the plaintiff to rebut the presumption against

extraterritoriality and demonstrate that her investment was a domestic transaction, she

would have to show that "the transfer of title or the point of irrevocable liability for such

an interest occurred in the United States." Id. at 274. The plaintiff purchased an

interest in Thor United, and the investment contracts with Thor United were negotiated

and signed in Russia. Id. Although Thor United was incorporated in New York, "a

party's residency or citizenship is irrelevant to the location of a given transaction." Id.

(quoting Absolute, 677 F .3d at 70) (internal quotation marks omitted). Furthermore,

although the plaintiff transferred her funds to Thor United's bank account in New York,

[t]hese transfers . . . were actions needed to carry out the transactions, and
not the transactions themselves — which were previously entered into
when the contracts were executed in Russia. The direction to wire transfer
money to the United States is insufficient to demonstrate a domestic
transaction.

Section 4o states in pertinent part as follows:

(i) It shall be unlawful for a commodity trading advisor, associated person of a commodity
trading advisor, commodity pool operator, or associated person of a commodity pool
operator, by use of the mails or any means or instrumentality of interstate commerce,
directly or indirectly—

(A) to employ any device, scheme, or artifice to defraud any client or participant or
prospective client or participant; or

(B) to engage in any transaction, practice, or course of business which operates as a fraud
or deceit upon any client or participant or prospective client or participant.

7 U.S.C. § 6o(i) (2008).
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Id. at 275.

The ET Decision imposed additional limitations on the Trustee's ability to allege

a domestic transfer. First, a transfer to a correspondent bank located in the United

States is not a domestic transfer for purposes of extraterritoriality. ET Decision, 513

B.R. at 228 n. 1. "Correspondent accounts are accounts in domestic banks held in the

name of foreign financial institutions. Typically, foreign banks are unable to maintain

branch offices in the United States and therefore maintain an account at a United States

bank to effect dollar transactions." Licci v. Lebanese Canadian Bank, SAL, 673 F.3d 5o,

56 n. 3 (2d Cir.2012) (citations and internal quotation marks omitted), certifying

questions to 984 N.E.2d 893 (N.Y. 2012). In this way, the use of a correspondent bank

facilitates the transfer of dollar-denominated payments to a foreign country. The

District Court's pronouncement reflects the view that although the purposeful use of a

correspondent bank account may support personal jurisdiction, Official Comm. of

Unsecured Creditors v. Bahrain Islamic Bank, 549 B.R. 56, 68 (S.D.N.Y. 2016), the

routing of transfer to a U.S. bank account to facilitate the transfer to a foreign bank

account is not a domestic transaction for extraterritoriality purposes. See Cendefio v.

Intech Grp., Inc., 733 F. Supp. 2d 471, 472 (S.D.N.Y. 2010) (concluding that RICO did

not apply extraterritorially where the scheme's contacts with the United States were

limited to the movement of funds into and out of U.S. based bank accounts), affd, 457

F. App'x. 35 (2d Cir. 2012); Maxwell I, 186 B.R. at 817 n. 5 (debtor's payment of

overdraft debt owed to U.K. bank, routed through the creditor's U.S. account and
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immediately credited to the U.K. overdraft, was not a domestic transfer).19

Second, the ET Decision implies that an otherwise extraterritorial subsequent

transfer beyond the reach of § 55o(a)(2) cannot be drawn back as the result of a later,

subsequent transfer of the funds to the United States. The Trustee had argued before

the District Court that the policy of § 550(a) would be undermined if a U.S. debtor could

intentionally transfer its money offshore and retransfer it to the United States to avoid

the reach of the Bankruptcy Code. ET Decision, 513 B.R. at 231. Judge Rakoff rejected

the policy argument, stating that in such a circumstance, "the Trustee here may be able

to utilize the laws of the countries where such transfers occurred to avoid such an

evasion while at the same time avoiding international discord." Id. The statement

suggests that once funds have been transferred beyond the territorial reach of the

recovery provisions under Bankruptcy Code § 55o(a)(2), the re-transfer of those funds

back to the United States cannot be recovered as a subsequent transfer under the

Bankruptcy Code.

Third, the District Court did not adopt Maxwell I's "component events" test, at

least as the Trustee reads it. Trustee advocates for an expanded test to determine that a

transfer is domestic, including the following "component events" he derives from

Maxwell I:

(i) the debtor's location; (ii) the defendants' location; (iii) where the
defendants engaged in business regarding the transaction; (iv) what

19 The Court is bound to apply the District Court's ruling on the use of a correspondent bank
account. Nevertheless, if title to the cash passed to the Subsequent Transferee when it reached a U.S.
correspondent bank account, and the Subsequent Transferee was then free to use the money as it saw fit,
the transfer occurred domestically under the Second Circuit case law discussed earlier. Moreover, the
transferee may have made subsequent transfers from the U.S. correspondent bank account to other
domestic transferees, and consequently, the funds may never have left the United States.
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transaction and agreements the parties entered into that led to the debt
that the transfers were used to pay; (v) where the parties' relationship was
centered when conducting the transaction underlying the debt that
triggered the transfers; (vi) the law governing the parties' transactions;
and (vii) how the transaction was concluded.

(Trustee Brief at 18.)20 Initially, the continuing relevance of certain "component events"

that the Trustee culls from Maxwell I is open to question. Maxwell I was decided when

the "conduct" and "effect" tests were controlling law in this Circuit, and several of the

"component events" identified by the Trustee refer to where conduct "relating to" the

transfer occurred rather than where the transfer itself occurred. These include "where

the defendants engaged in business regarding the transaction" and "where the parties'

relationship was centered when conducting the transaction underlying the debt that

triggered the transfers." (Trustee's Brief at 18.) Morrison subsequently abrogated the

"conduct" and "effects" tests because they led to unpredictable results, Morrison, 561

U.S. at 256, 261; accord Loginovskaya, 764 F .3d at 274 n. 9 (stating that Morrison

dispensed with the "conduct and effects" test), and the Trustee's conduct-related

"component events" call for the type of analysis that Morrison rejected.

Similarly, the Maxwell I Court distinguished certain conduct as "preparatory" to

the transfers. Maxwell I, 1.86 B.R. at 817 ("Even assuming that the transfers were

20 I do not adopt the Trustee's characterization of the "component events" identified by the Maxwell
I Court. Ruling that the transfers were extraterritorial, the Maxwell I Court observed that the debtor's
and the transferee banks' relationship was centered in England, the transfers satisfied antecedent debts
that arose in England, and the debtor repaid the debts by transferring the funds to the U.K. Maxwell I,
186 B.R. at 817. The U.S. sale that was the source of the funds was also a component event, but was "more
appropriately characterized as a preparatory step to the transfers," and was "insufficient—in light of the
absence of any other domestic connection—to characterize the transfers as occurring within the borders of
the U.S." Id. Notably, the District Court focused on the location of the recipients. The debtor-transferor
was an English holding company but its United States affiliates accounted for most of the debtor's asset
pool. See id. at 812.
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initiated in the U.S. after the U.S. assets were sold, this conduct is more appropriately

characterized as a preparatory step to the transfers.") (citing Gushi Bros. Co. v. Bank of

Guam, 28 F.3d 1535, 1538 (9th Cir.1994) ("[C]onduct occurring within the United States

which, standing alone, is merely preparatory or incidental to the proscribed conduct

does not confer ... jurisdiction.")). The Morrison Court expressly criticized the

distinction between "merely preparatory" conduct in the United States and conduct in

the United States that rendered the transaction domestic. Morrison, 561 F.2d at 258.

In truth, the conduct to which the Trustee points was, at most, those "actions

needed to carry out the transactions, and not the transactions themselves."

Loginovskaya, 764 F.3d at 275.

2. The Nineteen Chart Factors

In furtherance of his argument that the subsequent transfers in these cases were

predominately domestic, the Trustee's submission included the Chart that was required

by the Scheduling Order. (Trustee's Brief, Ex. 2-A, 2-B.) The Chart listed and explained

nineteen factors he argued were germane to the determination whether to dismiss a

complaint on extraterritoriality grounds, and showed which factors applied to each case.

Many of the factors are patently irrelevant under the criteria discussed in the ET

Decision and the Second Circuit cases discussed above. Some relate to the selection of

United States governing law or venue in the agreements between the subsequent

transferor and transferee (Factors 2, 3). These contract provisions have nothing to do

with where the parties exchanged the cash. And alleging that a feeder fund paid a fee to

a defendant Subsequent Transferee using BLMIS customer property, (Factor 14), is just

another way of saying the feeder fund transferred customer property, an essential
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element of a subsequent transfer claim. It says nothing about the domestic nature of the

transfer.

Other factors center on the Subsequent Transferee's knowledge that it was

entrusting or investing assets with a foreign feeder fund that entrusted or invested the

feeder fund's assets with BLMIS for the supposed purpose of investing in U.S. equity

and Treasury securities in the United States. (Factors 4-7.) Judge Rakoff considered

the U.S. origin of the initial transfer, and rejected it. ET Decision, 513 B.R. at 228

("Although the chain of transfers originated with Madoff Securities in New York, that

fact is insufficient to make the recovery of these otherwise thoroughly foreign

subsequent transfers into a domestic application of section 5513(a)."). In addition, the

CACEIS Complaint alleged that the defendants had knowingly invested with the New

York-based BLMIS through the feeder funds, but that allegation did not affect Judge

Rakoffs conclusion that the subsequent transfers were foreign. A Subsequent

Transferee's knowledge that it was investing in a foreign feeder fund that it knows will

invest or entrust money with BLMIS does not, without more, render the subsequent

redemption of that investment domestic.

Two other factors refer to fees received based on BLMIS' performance or fees for

investing with a feeder fund or soliciting others to invest in the fund. (Factors 14, 15.)

None of these factors or their underlying allegations pertain to the factors on which

Judge Rakoff focused: the "foreignness" of the parties and the location of the sending

and receiving bank accounts.
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The Trustee also places significance on the fact that some Subsequent

Transferees filed customer claims in the BLMIS liquidation. (Factor 17.) The

Subsequent Transfers have no relevance to the customer claim. The customer's net

equity claim is determined under the Net Investment Method approved by the Second

Circuit in In re BLMIS, 654 F .3d 229 (2d Cir. 2011), cert. denied, 133 S. Ct. 24 (2012),

and computes the difference between the amount the customer deposited and the

amount he withdrew. The relevant withdrawals are the initial transfers the customer

received from BLMIS, not the subsequent transfers a third-party received from a BLMIS

customer such as a feeder fund. If the Subsequent Transferee was also a BLMIS

investor, the third party subsequent transfers are unrelated to his net equity claim. If,

on the other hand, the Subsequent Transferee was not a BLMIS investor and is asserting

a BLMIS claim to recover his investment in the feeder fund, the Trustee has successfully

argued that feeder fund investors were not BLMIS customers under SIPA, and as

discussed above in the comity section of this opinion, do not have allowable net equity

claims for that reason.

Finally, many of the factors relied on by the Trustee touch on the actions by the

Subsequent Transferee in its own right or through a U.S. affiliate or U.S. service

provider relating to its investment in the feeder fund and BLMIS. These include

allegations that the Subsequent Transferee conducted due diligence in the United States,

or used U.S. affiliates or U.S. agents for this and other purposes, in connection with the

transfers or transactions at issue. (Factors 8-11.) Other factors relate more generally to

a relationship between the feeder fund and the Subsequent Transferee. These include

allegations that the parties "had significant U.S. connections by virtue of the Defendant's
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communications with specific Feeder Fund offices, sales representatives, agents,

employees, and/or other representatives located in the U.S," (Factor 13), or the

Subsequent Transferee "participated in Feeder Fund management, and/or is an entity

created by, or for the benefit of, Feeder Fund management." (Factor 16.)

The proffers discussed below rely heavily on these U.S. connections and include

allegations that the U.S. agents or U.S. affiliates dominated and controlled the

Subsequent Transferee, and actually conducted its operations. The Trustee cites SEC v.

Gruss, No. ii Civ. 2420, 2012 WL 3306166 (S.D.N.Y. Aug. 13, 2012) ("Gruss IT') for

support. (See, e.g Trustee's Supplemental Memorandum of Law in Opposition to the

Motion to Dismiss Based on Extraterritoriality Filed by Natixis S.A., Bloom Asset

Holdings Fund, and Tensyr Limited, and in Further Support of Trustee's Motion for

Leave to Amend, dated June 26, 2015, at 11 n. 9 (stating that the Gruss court found that

"issues of fact existed regarding whether an offshore fund was "foreign" for purposes of

extraterritoriality where complaint alleged that operational and investment decisions for

the offshore fund were made in New York, 'such that for all intents and purposes, the

[offshore fund] was based in New York.") ECF Adv. Pro. No. 10-135353 Doc. # 101).)

Gruss, however, undercuts rather than supports the Trustee.

In Gruss, the defendant was the chief financial officer of DBZCO which managed

several, separate hedge funds, including the Onshore Fund and the Offshore Fund, the

latter a Cayman Islands fund. SEC v. Gruss, 859 F. Supp.2d 653, 655 (S.D.N.Y. 2012)

("Gruss I"). The defendant transferred money without authority from the Offshore

Fund to the Onshore Fund. The transfers typically occurred between U.S. bank

accounts and often involved a transfer to a U.S. entity. Id. at 656. The SEC brought an
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enforcement action against the defendant alleging that the unauthorized transfers

violated the Investment Advisers Act ("IAA").

The defendant moved to dismiss arguing, among other things, that the complaint

was barred by the presumption against extraterritoriality. The District Court disagreed.

It distinguished the SEC action under the IAA from the private law suit under the

Exchange Act in Morrison, and concluded that Morrison did not apply. In support of its

conclusion, the District Court cited section 929P(b) of the Dodd—Frank Wall Street

Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376 (2010).

Section 929P(b), enacted after Morrison, which allows the SEC and U.S. Government to

bring certain enforcement actions based on conduct in the United States or conduct

outside the United States that has a "foreseeable substantial effect within the United

States." Id. at 664 & n. 4.2i The District Court speculated that section 929P(b) restored

the "conduct and effects test" for actions brought by the SEC or the Department of

Justice. Id. at 664 n. 4.

The District Court next concluded that even if Morrison applied, the SEC had

rebutted the presumption against extraterritoriality because the transactions were

domestic. The majority of Offshore Fund investors affected by the unauthorized

21 Section 929P(b) amended the Securities Act of 1933, the Exchange Act and the IAA by granting
the district court jurisdiction over actions or proceedings brought by the SEC or the United States
involving "(1) conduct within the United States that constitutes significant steps in furtherance of the
violation, even if the securities transaction occurs outside the United States and involves only foreign
investors; or (2) conduct occurring outside the United States that has a foreseeable substantial effect
within the United States." In Parkcentral Global Hub Ltd. v. Porsche Automobile Holdings SE, 763 F.3d
198 (2d Cir. 2014), the Court of Appeals questioned the import of the post-Morrison amendment.
Morrison made clear that the already district court had subject matter jurisdiction even if the
presumption against extraterritoriality meant it could not reach the merits. Id. at 211 n 11.
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transfers were located in the United States and the investors in both funds were

impacted by the fraud. Id. at 665. Moreover, the inter-fund transfers occurred

domestically between U.S. bank accounts. Id. at 665-66.

The District Court then returned to the "conduct and effects test:" "the Complaint

alleges other relevant facts that would have been dispositive under the conduct and

effects test, which may have been revived with Section 929P(b) of the Dodd—Frank Act."

Id. at 666. These allegations included New York-based DBZCO's activities relating to

and control of the Offshore Fund. It made all operational and investment decisions,

monitored its performance and compliance with all regulatory requirements, negotiated

the terms of its contracts, retained and borrowed money on its behalf, distributed

offering and subscription documents to potential investors and listed the Offshore

Fund's address in care of DBZCO at DBZCO's New York address. In addition,

accounting services for the Offshore Fund's investment and other activities were

performed primarily in New York, DBZCO's investor relations personnel distributed

financial and performance information to individual investors, and the Offshore Fund's

cash was held at and paid from U.S. bank and brokerage accounts. Id.

The Complaint also included allegations quoting or paraphrasing statements in

the offering memoranda and financial statements that showed a relationship between

U.S.-based securities and the Offshore Fund's investors and investments. For example,

the securities were marketed "to permitted U.S. persons . . . [and] to accredited

investors and qualified purchasers, as defined by the U.S. securities laws," the

investment objectives included investing in U.S. securities, and investors would be

required to pay certain U.S. taxes for dividend income and certain other interest from
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domestic investments, the auditors of the Offshore Fund were located in New York,

investors were instructed to wire their subscription payments to a Citibank account in

New York and DBZCO would send shareholders quarterly unaudited financial

information from DBZCO. Id. The U.S.-based control, connections and decision-

making cited by the District Court read like the Trustee's playbook; the same allegations

permeate the Trustee's proffers.

Following the denial of the motion to dismiss, the defendant sought to certify an

appeal to the Court of Appeals, arguing, inter alia, that the issue for certification

presented a controlling question of law regarding extraterritoriality. The District Court

denied the motion in Gruss II, observing that the controlling question was not purely

legal and involved factual questions under the "conducts and effects" test. "For

example, while the Offshore Fund's Offering Memoranda stated that it was a foreign

entity governed by foreign law, the Complaint alleges that the actual 'operational and

investment decisions for the Offshore Fund were all made ... in DBZCO's New York

office such that for all intents and purposes, the Offshore Fund was based in New York.'"

Gruss 77, 2012 WL 3306166, at *3. This holding is the portion of the Gruss II decision

cited by the Trustee to support his contention that the location of the U.S-based

management and control are relevant to the question of extraterritoriality.

The Trustee's reliance ignores that the District Court's discussion related to the

"conduct and effects" test that, it speculated, had been restored when the SEC or the

Government brought the action. As far as the Trustee's subsequent transfer claims are

concerned, the "conduct and effects test" was abrogated by Morrison, and he cannot rely

on the allegations in Gruss that the District Court highlighted as relevant to the
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extraterritoriality issues raised in that case. While the control or the management of a

foreign transferor or transferee by a U.S. affiliate may support the inference that the

entity resides in the United States in the limited circumstances discussed earlier, that

conduct relating to the transfer occurred in the United States or occurred outside the

United States with foreseeable U.S. effects is irrelevant to the extraterritorial analysis.

In the end, the ET Decision identifies only four possibly relevant facts to consider

in determining whether the Trustee has rebutted the presumption against

extraterritoriality: (i) the location of the account from which the transfer was made, (ii)

the location of the account to which the transfer was made, (iii) the location or residence

of the subsequent transferor and (iv) the location or residence of the Subsequent

Transferee. The single most important factor in determining whether the presumption

against extraterritoriality has been rebutted is obvious; where did the subsequent

transfer — the exchange of cash and passage of title — occur.22 If the subsequent transfer

occurred domestically — from a U.S. account to a U.S. account (excluding a

correspondent account) — it is a domestic subsequent transfer. As the Second Circuit

explained in Absolute, foreign entities can engage in domestic transfers. Conversely, a

foreign subsequent transfer between domestic entities is still a foreign subsequent

transfer. In addition, where the situs of the subsequent transfer is not alleged, but the

Trustee alleges that it occurred between U.S. residents, the ET Decision permits the

Court to infer that the subsequent transfer was domestic.

22 The Trustee did not include a factor addressing where the Subsequent Transferor became
irrevocably bound to make the transfer to the Subsequent Transferee, presumably because the District
Court focused exclusively on the location of the transfer.
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Finally, I conclude that a transfer by a U.S. resident from a U.S. account even to a

foreign transferee rebuts the presumption against extraterritoriality. The ET Decision

did not address this possibility. This type of transfer is analogous to the initial transfers

by BLMIS to foreign feeder funds. It is true that BLMIS was a U.S. citizen and made

initial rather than subsequent transfers, but BLMIS' U.S. citizenship and the subsequent

transferor's U.S. residence are analytically the same. No one has suggested that BLMIS'

recovery of an avoided transfer from an initial transferee foreign feeder fund is barred

by the presumption against extraterritoriality, and there is no reason to treat subsequent

transfers by a U.S. resident from a U.S. bank account differently.

The relevant Chart factors are, therefore, few. Only one factor in the Chart,

Factor 12, purports to identify instances in which the "Defendant utilized U.S. bank

account to receive transfers (includes correspondent accounts maintained by

Defendants in their own name at U.S. banks)." As noted, the District Court rejected the

notion that the transfer using a U.S. correspondent account made the transfer domestic,

and I am bound by that conclusion. The Chart does not include a corresponding factor

that the subsequent transferor used a U.S. bank account in connection with the transfer,

but the Trustee's proffers include numerous allegations to that effect. Two others touch

on the location or residence of the transferor and the Subsequent Transferee. Factor 1

purports to identify the transferors that maintained their principal operations in the

United States, suggesting that the United States was their principal place of business.

Factor 19 corresponds to those transferees that the Trustee asserts maintained a U.S.

office utilized in connection with the transfer. Finally, Factor i8 identifies U.S. citizens

that received subsequent transfers.
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3. The Disposition of the Motions to Dismiss and Leave to Amend

A substantial number of the Subsequent Transfer claims that were not dismissed

on the ground of comity are subject to dismissal based on extraterritoriality and require

scant comment. They do not include allegations that the Subsequent Transferee used a

U.S. bank in connection with the transactions,23 that the transferor maintained its

principal operations in the United States, that the transferee is a U.S. citizen or that the

transferee maintained a U.S. office utilized in connection with the transfer. The

following subsequent transfer claims are dismissed on this basis of extraterritoriality:

Table 4

A.P.
No.

Defendant-Transferee Transferor

09- Thema Fund Ltd. Thema Wise Investments
01364
09- HSBC Securities Services Alpha Prime Fund Ltd. (Bermuda); Hermes
01364 (Luxembourg) S.A. International Fund (BVI); Lagoon

Investment Ltd. (BVI); Thema Fund Ltd.
(BVI); Lagoon Investment Trust (BVI);
Thema Wise Investments (BVI)

09- HSBC Institutional Trust Thema International (Ireland)
01364 Services (Ireland) Ltd.
09- HSBC Securities Services Thema International Fund (Ireland)
01364 (Ireland) Ltd.
09- HSBC Institutional Trust Alpha Prime Fund Ltd. (Bermuda); Hermes
01364 Services (Bermuda) Limited International Fund (BVI); Thema Fund

Ltd. (BVI); Thema Wise Investments (BVI);
Lagoon Investment Limited (BVI)

09- HSBC Securities Services Alpha Prime Fund Ltd. (Bermuda); Thema
01364 (Bermuda) Limited Fund Ltd. (BVI); Thema Wise Investments

(BVI); Lagoon Investment Limited (BVI);
Hermes International Fund (BVI);

09- HSBC Fund Services Hermes International Fund Ltd. (BVI)
01364 (Luxembourg) S.A.

23 Although the Chart indicates in some cases that the defendant used a U.S. bank account in
connection with the transaction, the relevant proffer or pleading does not allege that the subsequent
transfer was made to a U.S. account.
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A.P.
No.

Defendant-Transferee Transferor

09- HSBC Bank Bermuda Alpha Prime Fund Ltd. (Bermuda); Hermes
01364 Limited International Fund (BVI); Thema Fund

Ltd. (BVI); Thema Wise Investments (BVI);
Lagoon Investment Limited (BVI)

09- Hermes International Fund Lagoon Investment Ltd. (BVI)
01364 Limited
09- Lagoon Investment Trust Lagoon Investment Ltd. (BVI)
01364
09- Equus Asset Mgmt. Ltd Thema Fund Ltd. (BVI); Thema
01364 International (Ireland); Thema Wise

Investments (BVI)
09- Hermes Asset Management Hermes International Fund (BVI); Lagoon
01364 Limited Investment Ltd. (BVI); Lagoon Investment

Trust (BVI)
09- Thema Asset Mgmt. Thema Fund Ltd. (BVI); Thema Wise
01364 (Bermuda) Investments (BVI)
09- Thema Asset Management Thema International (Ireland)
01364 Limited (BVI)
10- UBS Third Party Luxalpha SICAV (Lux.)
04285 Management Company SA
10- Access International Groupement Financier Ltd. (BVI);
04285 Advisors Ltd. Luxalpha SICAV (Lux.)
10- Access Management Groupement Financier Ltd. (BVI);
04285 Luxembourg SA (f/k/a Luxalpha SICAV (Lux.)

Access International
Advisors (Luxembourg) SA)
as Represented by its
Liquidator Maitre Fernand
Entringer

10- Access Partners SA as Groupement Financier Ltd. (BVI);
04285 represented by its Luxalpha SICAV (Lux.)

Liquidator Maitre Fernand
Entringer

10- Inter Investissements S.A. Oreades SICAV (Lux.)
05120 (f/k/a Inter Conseil S.A.)
10- M&B Capital Advisers Landmark Investment.Fund Ireland
05311 Sociedad de Valores, S.A. (Ireland); Luxembourg Investment Fund

U.S. Equity Plus (Lux)
10- Reliance Management Luxembourg Investment Fund U.S. Equity
05311 (Gibraltar)Limited Plus (Lux.)
10- UBS Third Party Luxembourg Investment Fund U.S. Equity
05311 Management Company SA Plus (Lux.)
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a. Picard v. UBS AG, Adv. Pro. No. 10-04285

The Chart identifies the following remaining subsequent transfer claims in this

adversary proceeding:

Table 5

A.P. No. Defendant-Transferee Transferor
10-04285 UBS AG Luxalpha SICAV (Lux.); Groupement

Financier Ltd. (BVI)
10-04285 UBS (Luxembourg) SA Groupement Financier Ltd. (BVI);

Luxalpha SICAV (Lux.)
10-04285 UBS Fund Services (Luxembourg)

SA
Groupement Financier Ltd. (BVI);
Luxalpha SICAV (Lux.)

10-04285 Patrick Littaye Groupement Financier Ltd. (BVI);
Luxalpha SICAV (Lux.)

10-04285 Pierre Delandmeter Groupement Financier Ltd. (BVI);
Luxalpha SICAV (Lux.)

Luxalpha and Groupement Financier were BLMIS feeder funds. (Proffered

Second Amended Complaint, dated June 26, 2015 at ¶2 ("UBS Proffered SAC') (ECF

Adv. P. No. 10-04285 Doc. # 210).) According to the Chart, the Trustee does not

contend that they maintained their principal operations in the United States or were

citizens of the United States. (Factors, 1, 18.) Moreover, the UBS Proffered SAC alleges

that Luxalpha was a Luxembourg fund, (UBS Proffered SAC at 155), and Groupement

Financier was a BVI investment fund. (Id. at ¶ 61.) In addition, and with three

exceptions discussed below, the Chart also indicates that the Subsequent Transferees

did not use a U.S. office in connection with the transfers. Hence, the transfers took

place between non-U.S. residents. To overcome the presumption against

extraterritoriality, the Trustee must therefore allege facts showing that the actual

transfer of funds occurred domestically.
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The UBS Proffered SAC says little about the location of the subsequent transfers.

It alleges that "Medemp dons in U.S. dollars for Groupement Financier, Groupement

Levered and Luxalpha were also processed through UBS S.A.'s account at UBS AG in

Stamford, Connecticut," (id. at ¶ 97), and BLMIS sent Luxalpha redemption payments

to UBS SA's account in Stamford, Connecticut and then to Luxalpha's bank account at

UBS SA. (Id. at ¶ 173.) The proffer does not explain what "processing" a redemption

means; either the redemptions were paid from a U.S. account to a U.S. account or they

were not. Furthermore, where Luxalpha received its redemption payments from BLMIS

relates to the initial transfer, not the subsequent transfer. The Trustee apparently

assumes that if the feeder fund received the redemption in a U.S. account, it must have

made the subsequent transfer from that U.S. account. The Trustee does not, however,

allege that the subsequent transfers were made from the Connecticut account or another

U.S. account or received in a U.S. account. Since the Trustee has failed to allege that

these subsequent transfers between foreign entities was made domestically, he has

failed to rebut the presumption against extraterritoriality and the claims are dismissed.

As to the exceptions, the Chart indicates that UBS AG maintains a U.S. office

"utilized in connection with the transaction." The UBS Proffered SAC alleges that "UBS

AG is a Swiss public company with registered and principal offices at Bahnhofstrasse 45,

CH-8001 Zurich, and Aeschenvorstadt 1, CH-4051 Basel, Switzerland. UBS AG is the

parent company of the global UBS bank, and is present in New York, with offices at 299

Park Avenue, New York, NY 10171 and 101 Park Avenue, New York, NY 10178. It also

conducts daily business activities in Stamford, Connecticut and other locations in the

United States." (Id. at ¶ 42.) In essence, the Trustee alleges that UBS AG is a foreign
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corporation doing business in New York although he does not allege that it is registered

to do business in New York or anywhere else in the United States. Furthermore, he does

not allege that any subsequent transfer occurred domestically, and as the Subsequent

Transferor was plainly foreign, he has failed to overcome the presumption that these

transfers were extraterritorial.

The last two defendant Subsequent Transferees identified on the Chart are Pierre

Delandmeter and Patrick Littaye. The UBS Proffered SAC alleges that Delandmeter is a

citizen of Belgium, (id. at ¶ 53), a director of defendants Access Management

Luxembourg S.A. and Access Partners S.A., each of which is a Luxembourg limited

liability company (id. at VI 48, 49), and a director of non-party Access International

Advisors Inc. ( "MA Inc."), a New York corporation. (Id. at ¶ 50.) He was also a "Legal

Advisor" to Groupement and Groupement Levered, both foreign funds, and a "Director

and Legal Advisor" to Luxalpha, a Luxembourg fund. (See id. at Ill 53, 55.) The Trustee

alleges that Delandmeter received legal fees from Luxalpha and Groupement, (id. at ¶

292), and "upon information and belief," also received subsequent transfers from

subsequent transferees MA Ltd., MA LLC, AP (Lux), and AML (f/k/a MA (Lux)). (Id. at

¶ 292.)

The UBS Proffered SAC alleges Littaye is "a citizen of France," (id. at ¶ 50), but

the parties have stipulated that he is located in Belgium. (Scheduling Order, Ex. 2, at 4.)

Littaye was a co-founder, Partner, Chairman, and Chief Executive Officer and co-owner

of MA LLC, a director of Luxalpha and Groupement and Groupement Levered and co-

owner of AIA Ltd., AML and Access Partners. (UBS Proffered SAC at ¶ 50.) According

to the Trustee, Littaye "received millions of dollars of Subsequent Transfers, in an
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amount to be proven at trial," "[a] significant amount of the Subsequent Transfers

received by AIA Ltd., AIA LLC, AP (Lux), and AML (f/k/a AIA (Lux)) were subsequently

transferred to Littaye . either directly or indirectly, in the form of distributions,

payments, or other transfers of value," and "upon information and belief," Littaye

received at least $6.5 million in compensation "from bank accounts controlled by

Access's New York office." (Id. at ¶ 291.)

As with the case of the other subsequent transfers, the UBS Proffered SAC does

not allege the location of the transferor or transferee accounts or that the subsequent

transfers occurred domestically.

Consequently, all of the Subsequent Transfer claims appearing on the Chart that

relate to this adversary proceeding are dismissed.

b. Tremont and the Rye Funds

Tremont operated a group of BLMIS feeder funds all of which had some variation

of a name that included "Rye Select Broad Market" (collectively, the "Rye Funds").

Certain Rye Funds that included "Portfolio" in their names — Rye Select Broad Market

Portfolio Limited ("Rye Portfolio"), Rye Select Broad Market XL Portfolio Limited ("Rye

XL Portfolio") and Rye Select Broad Market Insurance Portfolio LDC ("Rye Insurance

Portfolio") — were registered in the Cayman Islands, and are sometimes collectively

referred to as the "Rye Cayman Funds." Three other Rye funds — Rye Select Broad

Market Fund L.P. ("Rye Broad Market"), Rye Select Broad Market XL Fund L.P. ("Rye

XL") and Rye Select Broad Market Prime Fund L.P. ("Rye Prime Fund") — were formed

in Delaware, and are sometimes collectively referred to as the "Rye Delaware Funds,"
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and with the Rye Cayman Funds, the "Rye Funds." (See Proffered Second Amended

Complaint, dated June 26, 2015 ("HSBC Proffered SAC') at ¶¶ 388-90 (ECF Adv. P. No.

09-01364 Doc. # 399).)

The Rye Cayman Funds exemplify feeder funds organized under foreign law that

had no connection, from an operational standpoint, with their country of organization.

Several proffered pleadings submitted by the Trustee discuss their principal places of

operations. The HSBC Proffered SAC is typical. According to the Trustee, the Rye

Funds were managed from and maintained their principal places of business and

headquarters in Rye, New York. (Id. at ¶ 392.) Tremont's New York employees, among

other things, conducted the Rye Funds' marketing, operations, diligence, and their

communications with investors, (id. at ¶ 393), and served on their boards. (Id. at ¶ 395.)

The Rye Cayman Funds had "registered offices" in the Cayman Islands, but had no

operating offices or operations there, (id. at ¶ 392), and as "exempted" companies, could

not solicit or accept investments from Cayman Island investors. (Id. at ¶ 394.) Finally,

Rye Funds maintained their accounts at the Bank of New York where they received

subscriptions and from which they paid redemptions. (See id. at ¶ 396; see also

Trustee's Proffered Allegations Pertaining to the Extraterritoriality Issue as to Mistral

(SPC), dated June 26, 2015 ("Mistral Proffer"), at ¶ 46 (alleging that beginning in the

fall of 2006 if not earlier, Tremont closed the Rye Cayman Funds' Bermuda-based bank

accounts, and thereafter made every redemption payment from the fund's New York-

based accounts at the Bank of New York) (ECF Adv. Pro. No. 12-01273 Doc. # 57).)

The Rye Cayman Funds had to operate from somewhere if not the Cayman

Islands. Although the Trustee does not allege that the Rye Cayman Funds were
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registered to do business in New York, the Court concludes that the Trustee has

adequately alleged that they maintained their principal and only operations in New York

and that they therefore resided in New York. In addition, they made the subsequent

transfers at issue at least since the fall of 2006 if not earlier from an account located in

New York.

Furthermore, and with certain exceptions discussed in footnotes 27 and 32, the

proffers allege that the subsequent transfers were received in a U.S.-based bank account

or support the inference that they were received in a U.S.-based account based on the

provisions of the subscription/redemption agreements requiring that redemptions be

paid to a U.S.-account. The following table summarizes the latter group of transfers:

Table 6

A.P. No. Transferee ECF Doc. No.
of Proffer

Proffer
Reference
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09-0136424 HSBC Bank plc 399 142125
10-05120 BNP Paribas Securities Services, S.A. 73 ¶ 9226
12-01576 BNP Paribas Securities Services, S.A.;

BNP Paribas Bank & Trust Cayman
Ltd.; BNP Paribas Arbitrage SNC27

64 192

10-05354 ABN AMRO BANK N.V., p/k/a Royal
Bank of Scotland, N.V.

101 rli 65-6925

24 According to the Chart, this adversary proceeding also involves a subsequent transfer from Thema
International Fund plc ("Thema") to HSBC Bank plc. Although the Chart indicates that Thema
International maintained its principal operations in the United States, Thema International is an Irish
entity, (HSBC Proffered SAC at If 64), and I have been unable to locate a factual allegation in the 141-page
HSBC Proffered SAC that Thema International maintained its principal operations in New York.
Furthermore, the Chart does not indicate that HSBC Bank plc used a U.S. office in connection with the
transaction. Accordingly, the subsequent transferor and Subsequent Transferee are foreign entities that
did not reside in the United States. According to the HSBC Proffered SAC, following a redemption
request, Thema received $14,094,388.97 in a N.Y.-based HSBC Bank USA account for the benefit of
HSBC Bank plc, (id. at $11540-41), and subsequently transferred the same amount to HSBC plc. (Id. at 1f11
542-43.) It is not entirely clear whether the HSBC Proffered SAC is alleging that HSBC Bank plc was
BLMIS' initial transferee with Thema acting as its agent, or Thema's subsequent transferee. If the latter,
the Trustee has failed to rebut the presumption against extraterritoriality and the claim is dismissed.
Although the HSBC Proffered SAC implies that Thema made the subsequent transfer from a N.Y.-based
custodial account, it does not identify the location of the transferee account. Thus, the only U.S.
connection is the source of the subsequent transfer, and this is insufficient based on the criteria discussed
earlier.

The Chart also lists two transfers from BLMIS to Thema International and Lagoon Investment.
These appear to be initial transfers, not Subsequent Transfers, and are beyond the scope of the ET
Decision, which interpreted 11 U.S.C. § 550(a)(2).

25 Paragraph 421 states in relevant part: "HSBC Bank plc received at least $53,000,000 from Rye
XL Portfolio to HSBC Bank plc's account at HSBC Bank USA."

26 Paragraph 92, which applies to all of the BNP entities listed in the table, states in relevant part:
"Defendants executed subscription agreements for investments in the Tremont Funds that were domestic
in nature.....Mlle subscription agreements requested that Tremont direct redemptions to BNP's bank
account in New York."

27 Despite its listing in the Chart, the Complaint does not allege that any Rye Cayman Fund made a
subsequent transfer to BNP Paribas Securities Services Succursale de Luxembourg, and it is not
mentioned in the Trustee's Proffer. This defendant was included in the motion to dismiss, and
accordingly, any claims arising from alleged subsequent transfers by a Rye Cayman Fund to this BNP
entity are dismissed.

In addition, Complaint alleges claims arising from subsequent transfers by a Rye Cayman Fund to
BNP Paribas Bank & Trust (Canada) ("BNP Canada"), a Canadian entity, which was also included in the
motion to dismiss but omitted from the Trustee's opposition and the Proffer. These subsequent transfer
claims are also dismissed.

28 Paragraphs 65-69 state in relevant part:

65. ABN/RBS instructed Tremont to make all transfers in connection with the 2006
Transactions to ABN/RBS's bank account in New York. In the 2006 Swap Confirmation,
ABN/RBS instructed Tremont to make all payments to ABN/RBS via a bank account that
ABN/RBS held at its New York branch; ABN/RBS received all payments from Rye
Portfolio Limited XL in its New York account. In connection with ABN/RBS's investment
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12-01273 Mistral (SPC) 57 Ili 18-1929
12-01278 Zephyros Limited 58 ¶11 20-213°
12-01698 RBC Dexia Investor Services Trust 57 112831

in Rye Portfolio Limited, Subscription Agreements provided that redemption payments
would be made to ABN/RBS's bank account at its New York branch; ABN/RBS received
all payments from Rye Portfolio Limited in its New York account. Accordingly, every one
of the subsequent transfers at issue was sent from the Tremont Funds' bank accounts in
New York to ABN/RBS's bank account in New York.

66. ABN/RBS maintained a bank account at its ABN AMRO Bank NV New York Branch
in New York, which was a "resident of the United States" according to its July 2008 USA
Patriot Act Certification. ABN/RBS designated that account . . . in the 2006 Transactions
to receive both collateral and redemption payments — the subsequent transfers at issue —
from the Tremont Funds.

67. With respect to the 2006 Transactions, Rye Portfolio Limited XL utilized its bank
account at the Bank of New York to transfer each of the collateral payments at issue to
ABN/RBS's bank account at its New York Branch.

68. Likewise, Rye Portfolio Limited utilized its account at the Bank of New York to
transfer each redemption payment to ABN/RBS at its New York bank account.

69. Similarly, with regard to the transfers sent and received in connection with the 2007
Transactions, ABN/RBS designated its bank account at its ABN AMRO Bank NV New
York Branch to receive both collateral and redemption payments from the Tremont
Funds. Utilizing their bank accounts at the Bank of New York, Rye Broad Market XL and
Rye Broad Market — the Tremont Funds involved with the 2007 Transactions — made
transfers of collateral and redemption payments to ABN/RBS's bank account at its New
York Branch.

29 Paragraphs 18-19 state in relevant part: "New York or New Jersey was the situs selected by
Mistral for making and receiving such transfers. Specifically, Mistral used a bank account at the Northern
Trust International Banking Corporation in New York or New Jersey to effect such payments (the "U.S.
Account"). . . . With respect to Rye Portfolio Limited, Mistral designated such use of this U.S. Account in
subscription and redemption documents. . . ."

30 Paragraphs 20-21 state in relevant part: "The United States was the sifts selected by Zephyros for
making and receiving such transfers. Specifically, Zephyros used the bank account of its U.S.-based
administrator/custodian SEI at Wachovia National Bank in the United States to effect such payments (the
"U.S. Account"). . Zephyros designated such use of the U.S. Account in a Fairfield Sentry subscription
agreement and in Rye Portfolio Limited redemption documents . ."

31 Paragraph 28 states: "Upon information and belief based on the other RBC-Dexia entities'
designations of their own U.S. bank account (by and large at Citibank in New York), RBC-Dexia Trust
similarly designated and received its redemptions from Rye Portfolio Limited into a bank account in the
United States."
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12-01699 Guernroy Limited32 54 111 28-2933

Several of the Subsequent Transferees contend that the Trustee failed to allege

that the bank accounts used to effect the subsequent transfers were not correspondent

accounts, and he therefore failed to allege a domestic transaction.34 (See Reply

Memorandum in Further Support of the BNP Paribas Defendants' Motion to Dismiss

Based on Extraterritoriality, dated Sept. 3o, 2015, at 2, 10, 25 (ECF Adv. Pro. No. 10-

(4457 No. Doc. # 93).) The ET Decision does not suggest that the Trustee must allege

32 The Chart includes the defendant Royal Bank of Canada (Channel Islands) Limited ("RBC-CI"),
and the Complaint, Ex. N, alleges that Rye Portfolio subsequently transferred $4,637,106 to "Guernroy or
RBI-CI." (See also Complaint, dated June 6, 2012 at 1186 (ECF Adv. P. No. 12-01699 Doc. # 1.).) The
Proffer alleges that the RBC-CI's New York accounts at Deutsche Bank and JP Morgan Chase Bank
received redemptions for other entities, (Trustee's Proffered Allegations Pertaining to the
Extraterritoriality Issue as to Royal Bank of Canada, dated June 26, 2015 atif 29(ECF Adv. P. No. 12-
01699 Doc. # 54)), but does not allege that RBC-CI received any redemptions in its own name. The
motion to dismiss included claims alleging subsequent transfers from Rye Portfolio to RBC-CI; these
claims are dismissed and leave to amend is denied.

33 Paragraphs 28-29 state in relevant part: "New York was the situs repeatedly selected by
Defendants for both receiving redemptions and remitting subscriptions. . . . RBC-Guernroy also used an
account in RBC-CI's name at JPMorgan Chase Bank in New York to receive redemptions from . . . Rye
Portfolio Limited. . . ."

34 After briefing, the Trustee apprised the Court of the decision in Official Comm. of Unsecured
Creditors of Arcapita, Bank B.S.C. v. Bahrain Islamic Bank, 549 B.R. 56 (S.D.N.Y. 2016), and implied
that it undercut the ET Decision's conclusion that the use of a correspondent bank account did not
support a domestic transfer. (Letter from David J. Sheehan, Esq. to the Court, dated Apr. 7, 2016 (ECF
Doc. # 13051).) In Arcapita, the Official Committee of Unsecured Creditors (the "Committee") brought a
preference action, seeking to avoid and recover preferential transfers that had been made to the
defendants' New York correspondent bank accounts. The defendants moved to dismiss for lack of
personal jurisdiction. The District Court concluded that the use of New York correspondent accounts
supported the assertion of personal jurisdiction, id. at 68; accord Licci v. Lebanese Canadian Bank, SAL,
984 N.E.2d 893, 900 (N.Y. 2012), and added that "if preferential transfers are found to have occurred,
they occurred at the time the funds were transferred into the New York correspondent bank accounts."
Arcapita, 549 B.R. at 70.

As the Second Circuit indicated in Absolute, whether sufficient contacts with the United States
support the assertion of personal jurisdiction is a different question from whether a transaction is
domestic for purposes of extraterritoriality. The use of a U.S. correspondent bank account to process a
dollar-denominated transaction may confer personal jurisdiction over the transferee but under the ET
Decision, does not render an otherwise foreign transfer domestic. Arcapita does not modify the District
Court's conclusion.
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the use of a non-correspondent bank account to survive the dismissal of his subsequent

transfer claims. While the claims may not ultimately survive for this reason, that must

await future development of the facts which go outside the record and cannot be

considered on this motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of

Civil Procedure. Accordingly, the motions to dismiss the claims included in Table 6 are

denied and leave to amend is granted to the extent of these claims.

c. Fairfield Greenwich

Two of the adversary proceedings (Nos. 12-01701 and 12-01702) involve

subsequent transfers by Fairfield Greenwich (Bermuda) Ltd. ("Fairfield Bermuda") and

Fairfield Greenwich Ltd. (Cayman Islands) ("Fairfield Cayman"), both organized under

foreign law (Bermuda and the Cayman Islands, respectively). They were part of FGG.

They received fees from FGG feeder funds, including Greenwich Sentry, L.P., and

Greenwich Sentry Partners, L.P. (collectively, "Greenwich Sentry") and Fairfield Sentry,

and distributed the fees to FGG partners. (Trustee's Proffered Allegations Pertaining to

the Extraterritoriality Issue as to Defendants SafeHand Investments, Strongback

Holdings Corporation, and PF Trustees limited in its Capacity as Trustee of RD Trust,

dated June 26, 2015 ("SafeHand Proffer"), at ¶¶ 2-4 (ECF Adv. Proc. No. 12-01701 Doc.

# 62); see Proffered Allegations Pertaining to the Extraterritoriality Issue as to

Defendants Dove Hill Trust and FG Investors Ltd., dated June 26, 2015 ("Dove Hill

Proffer"), at ¶11 3-5 (ECF Adv. Proc. No. 12-01702 Doc. # 6i).) To the extent they

received fees from or originating with the Fairfield Sentry (or Fairfield Lambda or

Fairfield Sigma), the subsequent transfer claims are barred under the doctrine of

comity. The balance of the discussion concerns the transfers that originated with other
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feeder funds, including Greenwich Sentry, that were not the subject of foreign

liquidation proceedings.35

Fairfield Cayman maintained its principal place of business in New York,

(SafeHand Proffer at ¶ 13; Dove Hill Proffer at ¶114, 32), and "operated out of FGG's

New York headquarters." (SafeHand Proffer at ¶ 3, accord id. at 116.) Although

"formed under foreign law, it reported its principal place of business as FGG's New York

headquarters, registered to do business in the State of New York, and listed its principal

executive office as FGG's New York headquarters," (SafeHand Proffer at ¶ 40 (emphasis

added); accord (Dove Hill Proffer at ¶ 36; Fairfield Proffered SAC ¶ 258))36, and never

had employees or an office in the Cayman Islands or in Ireland, where it was initially

organized. (Dove Hill Proffer at 36.) Fairfield Cayman is similar to the Rye Cayman

Funds, and accordingly, the Trustee has alleged that Fairfield Cayman resides in New

York.

On the other hand, the Trustee has failed to allege that Fairfield Bermuda

maintained its principal operations or principal place of business in New York or the

United States. Fairfield Bermuda provided risk management services and acted as

placement agent to a number of FGG investment vehicles and feeder funds and also

allegedly provided investment advisory services to Fairfield Sentry. (Fairfield Proffered

35 The Greenwich Sentry entities were both Delaware limited partnerships, and debtors in jointly
administered chapter ii proceedings in this Court. (See In re Greenwich Sentry, L.P., Case No. 10-16229
(SMB).)

36 The Fairfield Proffered SAC refers to the Proffered Second Amended Complaint, dated June 26,
2015 (ECF Adv. P. No. 09-1239 Doc. # 187). The allegations in the Fairfield Proffered SAC are
incorporated by reference in the SafeHand Proffer at ¶ 47 and the Dove Hill Proffer at ¶ 6o.
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SAC at ¶ 56.) Although the Trustee avers that Fairfield Bermuda "operated out of FGG's

New York headquarters," (SafeHand Proffer at ¶ 3; accord id. at ¶ 6; see id. at 142), he

also alleges that it had a small number of employees in Bermuda and rented a small

office there. (SafeHand Proffer at ¶ 42; Dove Hill Proffer at ¶ 43; Fairfield Proffered

SAC at 111i 273-74.) The Bermuda employees performed some risk analysis on the

Fairfield Sentry assets but reported to FGG New York personnel. (Fairfield Proffered

SAC at ¶ 199.) Fairfield Bermuda also maintained a bank account in Bermuda. (Id. at ¶

272.) Unlike Fairfield Cayman, Fairfield Bermuda did not report its principal place of

business as New York, and in a marketing publication entitled "The Firm and Its

Capabilities," at 7, FGG listed Fairfield Bermuda's office address as Suite 6o6, 12 Church

Street, Hamilton Bermuda HM11.37 Finally, the Trustee alleged in the Amended

Complaint, dated July 20, 2010, at ¶ 121 (Adv. Pro. No. 09-01239 ECF Doc. # 23) filed

in Picard v. Fairfield Sentry Limited, that Fairfield Bermuda maintained its principal

place of business in Hamilton, Bermuda.

i. Picard v. SafeHand Inv., Adv. Pro. No. 12-01701

A. The Parties

The Chart identifies three defendant Subsequent Transferees, SafeHand

Investments ("SafeHand"), Strongback Holdings ("Strongback") and PF Trustees

Limited in its capacity as trustee of RD Trust ("PF" and collectively with SafeHand and

Strongback, the "Piedrahita Entities"). The Piedrahita Entities were formed by Andres

37 A copy of "The Firm and Its Capabilities" is attached to the Declaration of Jeffrey E. Baldwin in
Support of FG Foreign Defendant Motion to Dismiss Based on Extraterritoriality, dated Sept. 30, 2015,
as Exhibit 3 (ECF Adv. Proc. No. 12-01701 Doc. # 68). The Trustee quoted from it in the Fairfield
Proffered SAC at 11 426-27.
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Piedrahita, a founding partner of FGG, to receive his partnership distributions from

FGG. (SafeHand Proffer at ¶ 1.) The fees charged investors in Fairfield Sentry and

Greenwich Sentry were funneled to Fairfield Cayman and Fairfield Bermuda, and then

distributed to Piedrahita through SafeHand, Strongback and PF. (Id. at 11113-5, 7, 14.)

To protect the hundreds of millions of distributions he ultimately received, Piedrahita

moved his profit distributions into entities like these three defendants created in foreign

countries. (Id. at ¶ 15.) According to the Trustee, the Piedrahita Entities and Piedrahita

received $219,004,944. (Id. at ¶ 14.)

Piedrahita was a citizen of the Republic of Colombia and the United Kingdom,

but resided in the United States for most of his adult life and obtained permanent

resident status. (SafeHand Proffer at ¶¶ 9-10.) At all relevant times, the Piedrahita

Entities were Cayman Island entities. (Id. at II 16, 21, 25.)38 The SafeHand Proffer

indicates that Piedrahita controlled the Piedrahita Entities. It further alleges that

SafeHand maintained a P.O. Box as its registered address in the Cayman Islands, and

implies that it did not have any employees or offices other than the post office box. (Id.

at ¶ 16.) Furthermore, as an exempt company, it could not engage in business in the

Cayman Islands except to further its business interests outside of the Cayman Islands,

(id.), and when Piedrahita formed SafeHand he indicated to the U.S. Government that

SafeHand was a "foreign eligible entity with a single owner electing to be disregarded as

a separate entity." (Id. at ¶ 17 (internal quotation marks omitted).) The Trustee

concludes form this election that SafeHand effectively served as Piedrahita's later ego.

38 Strongback was formed in the Cayman Islands in November 2001, but was subsequently
deregistered in December 2011 and reregistered in Malta. All of the subsequent transfers at issue
occurred while it was a Cayman Islands entity.
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(Id.) These allegations imply that SafeHand conducted no operations in the Cayman

Islands, and to the extent it conducted any operations, it did so through Piedrahita in

the United States.

The SafeHand Proffer did not include similar allegations regarding Strongback

and PF that would support the conclusion that they reside in the United States.

Although it includes the conclusory allegation that Strongback served as Piedrahita's

alter ego, (id. at ¶ 22), it does not allege where it maintained an office or whether it had

any employees. PF was also a Cayman Islands entity with a registered office at the same

address as SafeHand, (id. at ¶ 26), and is now the sole owner of SafeHand. (Id. at ¶ 28.)

The SafeHand Proffer does not otherwise include allegations pertaining to its

operations, offices or employees, if any.

B. The Subsequent Transfers

The allegations regarding the transfers are confusing. Initially, the SafeHand

Proffer alleges that Fairfield Cayman made the subsequent transfers from a New York

account, (id. at ¶ 13), but does not identify the location of the account that was the

source of the Fairfield Bermuda payments. The Trustee alleges that SafeHand received

$212,777,342 in distributions from Fairfield Cayman and $6,227,602 in distributions

from Fairfield Bermuda, (id. at ¶ 2o), and SafeHand received those payments in a New

York correspondent account in New York. (Id. at ¶ i8.) The amount allegedly paid to

SafeHand corresponds to the amounts allegedly received by all three Piedrahita
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Entities.39 (See id. at ¶ 14.) In addition, although the SafeHand Proffer states that

subsequent transfers were deposited in Strongbacks' New York account at Wachovia

Bank in New York, (id. at ¶ 24), the proffer does not allege the amount of those

subsequent transfers, and the schedule of subsequent transfers made to Strongback that

is attached to the Amended Complaint is blank. (See Amended Complaint, App'x III,

Ex. B.) Accordingly, the Trustee does not identify any subsequent transfers made to

Strongback. The Trustee's failure to allege any domestic subsequent transfers to

Strongback fails to rebut the presumption against extraterritoriality, and any such

claims are dismissed.

The claims against PF seemed to be based solely on its status as the parent of

SafeHand. (See SafeHand Proffer at ¶ 28 ("RD Trust is now the sole owner of Safehand.

Thus, PF Trustees in its capacity as trustee of RD Trust, owns and is in possession of all

transfers that were received by Safehand.").) The SafeHand Proffer does not identify

any subsequent transfers to PF in its own name, and an exhibit to the Amended

Complaint indicates that SafeHand "and/or" PF received $172,631,780 in subsequent

transfers. (Amended Complaint, App'x III, Ex. A.) The Trustee has not alleged a

domestic subsequent transfer to PF, and has not articulated a basis to pierce SafeHand's

corporate veil, which is presumably governed by Cayman Islands law, and hold PF liable

for the transfers to SafeHand. Accordingly, the Trustee has failed to rebut the

39 Much of this amount originated from fees paid by Fairfield Sentry. (See Amended Complaint,
dated May 31, 2013 ("Amended Complaint"), App'x II, Ex. C; App'x II, Ex. D (ECF Adv. P. No. 12-01701
Doc. # 13).)
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presumption against extraterritoriality, and the subsequent transfer claims asserted

against PF are also dismissed.

This leaves SafeHand. As noted, the transfers that originated with the Fairfield

Funds are dismissed on grounds of comity. The transfers from Fairfield Cayman were

made by a U.S. resident from a U.S. account. Although SafeHand received the

subsequent transfers in a correspondent account, the allegations are sufficient under the

criteria discussed above to rebut the presumption against extraterritoriality. Hence, the

motion to dismiss these claims is denied.

The claims alleging subsequent transfers from Fairfield Bermuda are dismissed.

They were made by a foreign entity, the Trustee does not allege that they were made

from a U.S. bank account, and they were made to correspondent bank account.

SafeHand's residence, the only connection to the United States, is insufficient to rebut

the presumption of extraterritoriality.

ii. Picard v. Barreneche, Inc., Adv. Pro. No. 12-01702

A. FG Investors

FG Investors was created by Charles Murphy, an FGG partner, to receive

distributions from FGG, (Dove Hill Proffer at ¶ 1), and operated in the same manner

and for the same purposes as the Piedrahita Entities. (See id. at ¶¶ 4-5.) FG Investors

was formed under Cayman Islands law but controlled by Murphy, a U.S. citizen and

New York resident, from New York. (Dove Hill Proffer at ¶¶ 9-12.) The Dove Hill

Proffer does not allege where or whether it maintained offices or operations, or whether

it employed anyone.
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According to the Dove Hill Proffer, FG Investors received at least $5,941,335

from Fairfield Cayman to FG Investors and at least $675,700 from FG Bermuda. A

substantial portion of the transfers originated from Fairfield Sentry, (Complaint, dated

June 6, 2012, ("Complaint") App'x II C (ECF Adv. P. No. 12-01702 Doc. # 1)), and are

not recoverable on grounds of comity. As in SafeHand's case, the Fairfield Cayman

subsequent transfers were made from its New York account at JP Morgan Chase. (Dove

Hill Proffer at ¶ 17; see id. at ¶ 37.) The Dove Hill Proffer does not, however, allege

where FG Investors received the subsequent transfers. Nevertheless, the Trustee alleges

that the transfers were made by an entity registered to do business in New York from a

New York account, and as in the case of SafeHand, the allegations are sufficient to rebut

the presumption against extraterritoriality. Hence, the motion to dismiss these claims is

denied.

The claims alleging subsequent transfers from Fairfield Bermuda to FG Investors

are dismissed for the same reasons discussed in connection with SafeHand. Unlike

Fairfield Cayman, Dove Hill Proffer does not allege facts showing that Fairfield

Bermuda resided in the United States or made the subsequent transfers from a U.S.

account, and as noted, does not allege where FG Investors received the transfers.

B. Dove Hill Trust

Dove Hill Trust ("DHT") was created by Yanko della Schiava, a FGG sales

employee, to receive salary and bonus payments from FGG. (Dove Hill Proffer at 1111 1,

22, 27.) He was also a Fairfield Sentry investor, and DHT received a redemption

payment. (Id. at ¶ 22.) The proffer does not allege where DHT was formed or

maintained its principal place of business. However, the Complaint alleged that Asiaciti

78



11-02732-smb Doc 110 Filed 11/22/16 Entered 11/22/16 10:24:41 Main Document
Pg 79 of 94

Trust Singapore Pte Ltd. acted as DHT's trustee and maintained its location at 163

Penang Road, #02-01 Winsland House II, Singapore, 238463. (Complaint at ¶ 76.)

The proffer alleges that Fairfield Cayman transferred at least $400,000 to DHT,

(Dove Hill Proffer at ¶ 7), although an exhibit annexed to the Complaint identifies only

one transfer in the amount of $59,039. (Complaint, App'x III, Ex. B.) As noted earlier,

Fairfield Cayman was registered to do business in New York and made its subsequent

transfers from New York-based bank accounts. (Dove Hill Proffer at ¶ 30.) The Dove

Hill Proffer further alleges that DHT used New York bank accounts "in connection with

the transfers at issue," (id. at ¶ 29), but does not allege, unlike the allegations in many

other proffers, that Dove Hill received the transfers in a U.S. Account. Nevertheless, the

transfers were made by a U.S. resident from a N.Y. account, the Trustee has rebutted the

presumption against extraterritoriality and the motion to dismiss these claims is denied.

d. Remaining Claims

i. Picard v. Cardinal Mgmt., Inc., Adv. Pro. No. 10-04287

The parties have stipulated that Cardinal Management, the subsequent

transferor, and Dakota Global Investments, the Subsequent Transferee, are foreign

entities, (Scheduling Order, Ex. A at 8), and neither the Chart nor the proffer, (see

Trustee's Proffered Allegations Pertaining to the Extraterritoriality Issue as to Dakota

Global Investments, Ltd., dated June 26, 2015 (ECF Adv. P. No. 10-04287 Doc. # 69)),

indicates that either maintained offices in the United States. The only arguably

pertinent allegation in the proffer is that "Dakota's agents also had Cardinal on occasion

utilize a U.S. branch of Wachovia Bank to facilitate its transfers of money from BLMIS."

(Id. at ¶ 19.) This statement refers to the initial transfer from BLMIS to Cardinal, not
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the subsequent transfers from Cardinal to Dakota. The Trustee has failed to rebut the

presumption against extraterritoriality, and the claim is dismissed.

ii. Picard v. Equity Trading Portfolio, Ltd., Adv. Pro. No. 10-
04457

The Trustee alleges that Equity Trading Portfolio Ltd. ("Equity Portfolio"), a BVI

entity, (BNP Proffer at ¶ 147 (ECF Adv. P. No. 10-04457 Doc. # 90)),4° and a BLMIS

customer, subsequently transferred $15 million to BNP Paribas Arbitrage SNC ("BNP

Arbitrage"). (Id.) The Trustee does not indicate in the Chart that Equity Portfolio

maintained its principal operations in the United States (Factor 1), and the BNP Proffer

does not allege otherwise.

The Trustee alleges that BNP Arbitrage resides in New York with offices located

at 787 Seventh Avenue. (Id. at ¶ 5.) However, the Trustee alleged in the Complaint,

dated Nov. 3o, 2010 (ECF Adv. P. No. 10-04457 Doc. # 2), that BNP Arbitrage was

organized under the laws of France and maintained an office in Paris with no mention of

New York. (Complaint at ¶ 13.) Furthermore, the BNP Proffer incorporated the

Complaint by reference, (BNP Proffer at ¶ 158), and thus, the Trustee has made

contradictory allegations on this point without any effort to explain the contradiction.

Nevertheless, even if the transferor and transferee did not reside in the United

States, the BNP Proffer alleges that the subsequent transfer was wholly domestic.

BLMIS wired a $15 million redemption payment to an HSBC account in New York "held

in the name of Citco Bank Nederland N.V., Dublin Branch for the benefit of Equity

40 This is the same BNP Proffer referred to earlier. The Trustee submitted this proffer in four
adversary proceedings.
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Portfolio," and "Equity Portfolio transferred $15 million into an account held by BNP in

New York on behalf of BNP Arbitrage." (Id. at ¶ 162.) As noted in an earlier citation to

their response, BNP Defendants contend that the Trustee did not allege the use of non-

correspondent accounts, but I do not read the ET Decision to impose that pleading

burden on the Trustee. Accordingly, the motion to dismiss this subsequent transfer

claim is denied, and leave to amend is granted.

iii. Picard v. Radcliffe Inv., Ltd., Adv. Pro. No. 10-04517

The Trustee contends that Radcliffe Investments Limited made a subsequent

transfer to Rothschild Trust Guernsey Limited ("Rothschild Trust"). As alleged in the

Proposed First Amended Complaint, dated June 26, 2015 ("Radcliffe Proposed

FAC')(ECF Adv. P. No. 10-04517 Doc. # 46), Radcliffe opened an account number 1FR-

100 (the "Account") with BLMIS, but was a "mere passive investment vehicle," (id. at ¶

44), and Rothschild Trust managed, controlled and actually owned the Account. (Id at

¶¶ 8-9.) Radcliffe was formed under the laws of the Cayman Islands, and maintained its

registered office in Georgetown, Cayman Islands. (Id. at ¶ 8.) Rothschild Trust was

incorporated under the laws of Guernsey, and maintained its principal place of business

in Guernsey. (Id. at ¶ 9.) The defendant Robert D. Salem, a London businessman, was

the ultimate beneficiary of the transfers at issue. (Id. at ¶ io.) Mr. Salem is in default,

(id. at ¶ 10 n. 2), and will not be mentioned further. The Radcliffe Proposed FAC further

alleges, "[u]pon information and belief, that Radcliffe was owned by a Guernsey-based

trust, and Rothschild Trust was the trustee of the Guernsey-based trust. (Id. at ¶ 8.)

The Radcliffe Proposed FAC does not allege, and the Chart does not indicate, that either

Radcliffe or Rothschild maintained an office or conducted business operations in the
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United States other than the ownership of and the activities relating to Radcliffe's

BLMIS account.

On or about May 31, 2007, Rothschild Trust directed BLMIS to close the Account

and transfer the proceeds to the Rothschild Trust account at JP Morgan Chase Bank.

"Upon information and belief, the routing number for the [Rothschild] Trust Account is

only used for accounts opened in New York with U.S. banking institutions." (Id. at TIE

46-47.) On June 5, 2007, BLMIS wired $7,120,054, of which $2,120,054 represented

fictitious profits. (Id., Ex. B, at 7.) The Trustee alleges that a similar letter was sent to

BLMIS on or about October 31, 2007, (id. at ¶ 46), but the last transfer occurred on

September 20, 2007, (id., Ex. B, at 8), and no transfer was made in response to the

October letter.

Under Bankruptcy Code § 550(a), the Trustee can recover an avoided transfer

from the initial transferee or the entity that benefitted from the initial transfer, id.

§550(a)(1), or from a subsequent transferee. Id., § 550(a)(2). The Trustee asserts all

three theories against Rothschild Trust; the initial transfer was made to the Rothschild

Trust, (Radcliffe Proposed FAC at ¶ 39), (2) the initial transfer was made for the benefit

of the Rothschild Trust, (id. at ¶ 39), and (3) upon information and belief, the

Rothschild Trust is the subsequent transferee of Radcliffe. (Id. at ¶ 41.) The three

theories are mutually exclusive, see Bonded Fin. Servs., Inc. v. European Am. Bank, 838

F.2d 890, 895-966 (7th Cir. 1988); SIPC v. BLMIS (In re BLMIS), 531 B.R. 439, 474

(Bankr. S.D.N.Y. 2015), and Rothschild Trust's possible status as the initial transferee or

the entity for whose benefit the initial transfer was made is beyond the scope of the ET

Decision.
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The Radcliffe Proposed FAC does not identify a subsequent transfer because it

does not identify a transfer from Radcliffe to Rothschild Trust; BLMIS transferred the

cash directly to Rothschild Trust. Accordingly, any subsequent transfer claim is

dismissed. Since the ET Decision did not address the question of extraterritoriality in

connection with initial transfers or the entities for whose benefit the initial transfers

were made, this disposition does not affect those claims.

iv. Picard v. UBS AG, Adv. Pro. 10-05311

According to the Chart, Luxembourg Investment Fund U.S. Equity Plus

("Luxembourg Fund") made subsequent transfers to UBS AG, UBS (Luxembourg) S.A.

("UBS Lux") and UBS Fund Services (Luxembourg) SA ("UBS Fund Services").41 The

Luxembourg Fund is a sub-fund of Luxembourg Investment Fund, a Luxembourg

corporation, and both are in liquidation in Luxembourg. (Amended Complaint, dated

June 26, 2015 ("UBS Proffered AC') at Till 41-42 (ECF Adv. P. No. 10-05311 Doc. # 221).)

The Chart does not indicate that the Luxembourg Fund conducted its principal

operations in New York (Factor 1.), and I infer that it is a foreign entity that did not

reside in the United States.

As to the Subsequent Transferees, the Chart does not indicate that either UBS

Lux or UBS Fund Services used an office in connection with the transaction (Factor 19),

and the UBS Proffered AC alleges that both were formed under Luxembourg law and

maintained their registered offices there. (UBS Proffered AC at ¶1149-50.) The Chart

indicates that UBS AG used a U.S. office in connection with the transaction, and the

al The Trustee also alleged a subsequent transfer claim against UBS Third Party Management
Company SA, but that claim has been dismissed for the reason noted earlier.
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UBS Proffered AC alleges that UBS AG is a Swiss public company with its principal

offices in Basel, Switzerland. In addition, it also maintains offices at 299 Park Avenue,

New York, NY 10171 and 101 Park Avenue, New York, NY 10178 and it conducts daily

business activities in Stamford, Connecticut and other locations in the United States.

(Id. at ¶ 48.) Accordingly, UBS AG resides in the United States, but UBS Lux and UBS

Fund Services are foreign transferees without any domestic connection.

Although the Chart indicates that the UBS defendants received the transfers from

the Luxembourg Fund, the UBS Proffered AC includes slightly different allegations. It

avers that UBS Lux received approximately $5.5 million in fees from the Luxembourg

Fund, (id. at ¶ 303(a)), UBS Fund Services received at least $748,000 from the

Luxembourg Fund, (id. at ¶ 303(b)), and UBS AG received at least $1.7 million from

UBS Lux and UBS Fund Services which was comprised, in part, of amounts they had

received from the Luxembourg Fund. (Id. at ¶ 303(d).) In other words, UBS AG was an

immediate transferee of UBS Lux and UBS Fund Services. It further alleges that UBS

Fund Services received the Luxembourg Fund's redemption payments from BLMIS at

UBS Fund Services' account at UBS AG's Stamford, Connecticut branch which then

went to the Luxembourg Fund's bank account at UBS SA, (id. at ¶ 274), but these

allegations relate to the initial transfers from BLMIS to the Luxembourg Fund, and not

the subsequent transfers.

In fact, the Court is unable to locate any allegations within the four corners of the

ninety-seven page UBS Proffered AC that identify the location of the subsequent

transfers and the UBS Proffered AC does not imply that they occurred in the United

States. Moreover, if the subsequent transfers to UBS Lux and UBS Fund Services
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cannot be recovered on grounds of extraterritoriality, the subsequent transfers from

those entities to UBS AG are also beyond the reach of Bankruptcy Code § 550(a)(2).

Accordingly, the Trustee has failed to rebut the presumption against extraterritoriality,

and these subsequent transfer claims are dismissed.

v. Picard v. Natixis, Adv. Pro. No. 10-05353

The Trustee alleges that Bloom Asset Holdings Fund ("Bloom") received

subsequent transfers in the sum of $191 million from Groupement and $18 million from

Alpha Prime Fund Limited ("Alpha Prime").42 (Trustee's Proffered Allegations

Pertaining to the Extraterritoriality Issue as to Natixis S.A., Bloom Asset Holdings

Fund, and Tensyr Limited, dated June 26, 2015 ("Natixis Proffer"), at ¶ 68 (ECF Adv. P.

No. 10-05353 Doc. # 102).) As noted earlier, the Trustee did not take the position that

Groupement or Alpha Prime maintained their principal operations in the United States,

but the Trustee now contends that they did. In fact, Groupement, Alpha Prime and

Bloom are all foreign entities, and the Natixis Proffer does not allege that they

maintained offices or resided in the United States.

Instead, the Trustee attempts to tie Bloom to the United States through

allegations relating to Natixis FP, a domestic corporation. According to the Natixis

Proffer, Bloom is an indirect subsidiary of Natixis, S.A., a corporate and investment

bank created in November 2006 under the laws of France, (id. at ¶ 5), and Natixis is the

parent of "an international network of financial institutions, service providers, and

banks that maintained operations and offices in the United States through numerous

42 The Trustee also alleges claims in this adversary proceeding relating to subsequent transfers by
Fairfield Sentry and Harley that have already been dismissed on comity grounds.
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subsidiary entities, including Defendants Natixis FP and Bloom. (Id.) Bloom's

"corporate function was to act as a non-U.S. taxpayer on behalf of Natixis FP to invest in

BLMIS Feeder Funds and other hedge funds that did not permit direct investments by

U.S. taxpayers like Natixis FP." (Id. at ¶ 14; accord id at ¶ 15.) Two affiliates of Natixis,

including Natixis FP, operated from the "same principal place of business in New York,"

(id. at ¶ ii), and controlled and directed the transactions on behalf of Bloom with the

Subsequent Transferor-feeder funds. (Id. at ¶¶ 13-24.) The substance of these

allegations is that Natixis F.P., a New York entity, ran Bloom for its own benefit, and

utilized Bloom letterhead that listed Bloom's address as 9 West 57th Street in

Manhattan. (Id. at ¶ 79.)

The underlying Complaint does not identify the subsequent transfers to Bloom or

any of the other subsequent transferees. (See Picard v. Natixis, Complaint, dated Dec.

8, 2008, at ¶11223-36 (ECF Doc. # 1).) The Natixis Proffer refers to only one

subsequent transfer to Bloom. Access International Advisors, LLC ("Access"),

Groupement's manager, (Natixis Proffer at ¶ 44), wired Bloom more than $150 million

in Groupement redemption proceeds through a New York correspondent account at

State Street Bank & Trust Co., N.A. (Id. at ¶ 80.) The proffer does not identify the

location of the transferor account, and since the transferee account is a correspondent

account, it does not allege a domestic transfer.43 Furthermore, Groupement does not

reside in the United States.

43 In contrast, the Natixis Proffer alleges that Natixis requested that Fairfield Sentry send
redemptions to a Deutsche Bank account in New York, (Natixis Proffer at ¶ 114), and Harley paid its
redemptions to a New York-based Northern Trust bank account. (Id. at ¶ 187.)
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Accordingly, the Trustee has failed to rebut the presumption against

extraterritoriality, and the subsequent transfer claims against Bloom are dismissed.

The parties are directed to confer for the purpose of submitting consensual

orders consistent with the dispositions of the motions in each adversary proceeding. If

they cannot submit consensual orders, they should settle orders on notice to the other

parties in those adversary proceedings.

Dated: New York, New York
November 21, 2016

Isl S'euant7/2, emote&
STUART M. BERNSTEIN

United States Bankruptcy Judge
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BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.

In re:

BERNARD L. MADOFF,
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- and -
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STUART M. BERNSTEIN
United States Bankruptcy Judge:

Bankruptcy Code § 550(a)(2) permits a trustee to recover an avoided fraudulent

transfer or its value from "any immediate or mediate transferee," e.g., a subsequent

Other Defense Counsel listed on attached Appendix.
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transferee of the initial transferee or prior subsequent transferee. Relying on this

provision, Irving H. Picard (the "Trustee"), the trustee for the liquidation of Bernard L.

Madoff Investment Securities LLC ("BLMIS") under the Securities Investor Protection

Act of 1970,15 U.S.C. §§ 78aaa, et seq. ("SIPA"), sued numerous subsequent transferees

to recover the value of fraudulent transfers made by BLMIS in connection with the Ponzi

scheme conducted by Bernard L. Madoff. In many cases, the initial transferee was a

foreign feeder fund and the subsequent transferee was also a foreign entity. The

proceedings before the Court primarily concern the application of section 550(a)(2) to

subsequent transfers between foreign parties.

I do not write on a clean slate. Judge Rakoff of the United States District Court

previously withdrew the reference and laid down some basic ground rules for

determining whether the subsequent transfer claims should be dismissed. The parties

to the proceedings before Judge Rakoff are referred to as the "Participating Subsequent

Transferees." Judge Rakoff held that the Trustee could not pursue recovery of "purely

foreign subsequent transfers" due to the application of the presumption against

extraterritoriality. SIPC v. BLMIS (In re BLMIS), 513 B.R. 222, 231 (S.D.N.Y. 2014)

("ET Decision"), supplemented by, No. 12- MC- 1151 (JSR), 2014 WL 3778155 (S.D.N.Y.

July 28, 2014). Alternatively, considerations of international comity supported

dismissal. Id. at 231-32. The District Court did not dismiss any of the claims, and

instead, returned the adversary proceedings to this Court for further proceedings

consistent with its decision. Id. at 232.

The Participating Subsequent Transferees now seek dismissal of Trustee's claims.

In addition, many similarly-situated subsequent transferees that did not participate in

3
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the proceedings before Judge Rakoff (the "Non-Participating Subsequent Transferees")

also seek dismissal under the ET Decision. In total, motions to dismiss are pending in

eighty-eight adversary proceedings. The Trustee, in turn, seeks leave to amend many of

his complaints to add allegations of domestic connections relating to the subsequent

transfers. Finally, the Bureau of Labor Insurance (the "BLI"), a defendant in a separate

adversary proceeding styled Picard v. Bureau of Labor Insurance, Adv. P. No. 11-02732,

moves for judgment on the pleadings pursuant to Federal Civil Rule 12(c) relying on the

ET Decision. The Participating Subsequent Transferees, the Non-Participating

Subsequent Transferees and BLI are sometimes collectively referred to as the

"Subsequent Transferees."

A majority of the Trustee's claims against Subsequent Transferees were made by

and/or originated from the Fairfield Funds or the Kingate Funds (both defined below),

the initial transferees of BLMIS. These funds are debtors in foreign insolvency

proceedings and their liquidators have sought or could have sought to recover

substantially the same transfers from the same transferees under the powers granted by

the foreign insolvency courts. These subsequent transfer claims are dismissed on

grounds of international comity without reaching the issue of extraterritoriality. As to

the balance, where the Trustee is seeking to recover subsequent transfers between two

foreign entities using foreign bank accounts (without consideration of a U.S.

correspondent bank account), those claims are dismissed. Furthermore, because the

Court has reviewed the Trustee's proffers regarding these transfers and found them

wanting, the Trustee's motions for leave to amend his pleadings to incorporate the facts

4
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alleged in the proffers are denied as futile. The remaining motions to dismiss and for

leave to amend are resolved in accordance with the discussion that follows.

BACKGROUND

A. Introduction

The facts underlying the infamous Ponzi scheme perpetrated by Bernard L.

Madoff are well-known and have been recounted in many reported decisions. See, e.g.,

Picard v. Ida Fishman Revocable Trust (In re BLMIS), 773 F.3d 411, 414-15 (2d Cir.

2014), cert. denied, 135 S. Ct. 2859 (2015); Picard v. JPMorgan Chase & Co. (In re

BLMIS), 721 F.3d 54, 58-59 (2d Cir. 2013), cert. denied, 134 S. Ct. 2895 (2014); SIPC v.

BLMIS (In re BLMIS), 424 B.R. 122, 125-32 S.D.N.Y. 2010), affd, 654 F .3d 229

(2d Cir. 2011), cert. denied, 133 S. Ct. 25 (2012). Prior to his arrest in December 2008,

Madoff perpetrated the largest Ponzi scheme ever discovered through the investment

advisory side of BLMIS. He did not engage in any securities transactions on behalf of

his customers, and sent them bogus customer statements and trade confirmations

showing fictitious trading activity and profits. When customers requested redemptions

from their accounts, BLMIS distributed cash from a commingled bank account that

included other customers' investments.

While many individuals and entities invested with BLMIS directly, others did so

through "feeder funds," which, in turn, invested with BLMIS. The feeder funds were

often organized as foreign entities. The largest network of foreign feeder funds was

operated by two entities: Fairfield Greenwich Group ("FGG") and Tremont Group

Holdings, Inc. ("Tremont"). Even though they operated out of New York, FGG and

5
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Tremont created multiple feeder funds organized in the British Virgin Islands ("BVI")

and the Cayman Islands, respectively.

Following the commencement of BLMIS' liquidation, the Trustee sued the feeder

funds to avoid and recover as fraudulent transfers distributions they received from

BLMIS as initial transferees. He also sued the subsequent transferees, including feeder

fund investors, management and service providers. Like the feeder funds, the

subsequent transferees were often foreign individuals or entities.

B. The Presumption Against Extraterritoriality

Although the majority of claims are being dismissed on the ground of comity, the

parties have focused most of their attention on the issue of extraterritoriality. In

addition, the District Court focused on extraterritoriality, and a discussion of that issue

first will assist the reader. The "presumption against extraterritoriality" is a

"longstanding principle of American law that legislation of Congress, unless a contrary

intent appears, is meant to apply only within the territorial jurisdiction of the United

States." EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 248 (1991) ("Aramco") (internal

quotation marks and citations omitted); accord RJR Nabisco, Inc. v. European Cmty.,

136 S. Ct. 2090, 2100 (2016) ("Nabisco"); Morrison v. Nat'l Australia Bank Ltd., 561

U.S. 247, 248 (2010) ("Morrison"). The presumption "serves to protect against

unintended clashes between our laws and those of other nations which could result in

international discord." Aramco, 499 U.S. at 248.

In Morrison, the Supreme Court clarified the presumption in a dispute involving

the extraterritorial reach of ro(b) of the Securities and Exchange Act of 1934 ("Exchange

6
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Act"). There, Australian investors sued National Australia Bank Limited ("National")

for violations of the Exchange Act in connection with their investment in National stock

traded on the Australian Stock Exchange. Although National was an Australian bank, it

owned HomeSide Lending, Inc. ("HomeSide"), a mortgage service provider based in

Florida. Morrison, 561 U.S. at 251. The complaint alleged that HomeSide and its

executives manipulated HomeSide's financials to cause it to appear more valuable than

it really was, and that National was aware of the deception but failed to act. Id. at 252.

In other words, the wrongful conduct occurred in the United States. The United States

District Court for the Southern District of New York dismissed the complaint for lack of

subject matter jurisdiction because the acts that occurred in the United States were only

a link in a securities fraud scheme that culminated abroad, and the Second Circuit

affirmed on similar grounds. Id. at 253.

The Supreme Court affirmed, but on different grounds. It criticized the Second

Circuit's use of the "conduct" and "effects" tests (sometimes referred to as a single test,

the "conduct and effects test") to determine the applicability of § ro(b) claims.2 The

"effects" test asked "whether the wrongful conduct had a substantial effect in the United

States or upon United States citizens," and the "conduct" test asked "whether the

wrongful conduct occurred in the United States." Id. at 257 (quoting SEC v. Berger, 322

F .3d 187, 192-93 (2d Cir. 2003)). Justice Scalia described these standards as "complex

in formulation and unpredictable in application." Id. at 248.

2 The Court also explained that the presumption against extraterritoriality implicated dismissal
based upon the failure to state a claim, FED. R. Cry. P. 12(b)(6), rather than dismissal for lack of subject
matter jurisdiction under FED. R. Cry. P. 12(b)(1). Morrison, 561 U.S. at 253-54.

7
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Instead, the presumption against extraterritoriality involves an exercise in

statutory interpretation and a two-step analysis which can be examined in either order.

"At the first step, we ask whether the presumption against extraterritoriality has been

rebutted—that is, whether the statute gives a clear, affirmative indication that it applies

extraterritorially." Nabisco, 136 S. Ct. at 2101; accord Morrison, 561 U.S. at 255 ("When

a statute gives no clear indication of an extraterritorial application, it has none."). The

first step does not impose a "clear statement rule," because even absent a "clear

statement," the context of the statute can be consulted to give the most faithful reading.

Morrison, 561 U.S. at 265. If the first step yields the conclusion that the statute applies

extraterritorially, the inquiry ends.

If it does not, the court must turn to the second step to determine if the litigation

involves an extraterritorial application of the statute:

If the statute is not extraterritorial, then at the second step we determine
whether the case involves a domestic application of the statute, and we do
this by looking to the statute's "focus." If the conduct relevant to the
statute's focus occurred in the United States, then the case involves a
permissible domestic application even if other conduct occurred abroad;
but if the conduct relevant to the focus occurred in a foreign country, then
the case involves an impermissible extraterritorial application regardless of
any other conduct that occurred in U.S. territory.

Nabisco, 136 S. Ct. at 2101; accord Morrison, 561 U.S. at 266-67 (court must look to the

'focus' of congressional concern," i.e., the "objects of the statute's solicitude"). Courts

however, must be wary in concluding too quickly that some minimal domestic conduct

means the statute is being applied domestically:

[I]t is a rare case of prohibited extraterritorial application that lacks all
contact with the territory of the United States. But the presumption
against extraterritorial application would be a craven watchdog indeed if it
retreated to its kennel whenever some domestic activity is involved in the
case.
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Morrison, 561 U.S. at 266 (emphasis in original).

The Morrison Court first concluded that the plaintiffs had failed to rebut the

presumption against the extraterritorial application of section lo(b) of the Exchange

Act. See id. at 265. Having then held that the focus of Section io(b) was upon the

purchase and sales of securities in the United States, id. at 266, the Court concluded that

the plaintiffs had failed to state a claim on which relief could be granted and affirmed

the dismissal of the complaint on this ground. Id. at 273.

C. Extraterritoriality and the Trustee's Recovery Efforts

After Morrison, the issue of whether the Bankruptcy Code's avoidance and

recovery provisions reached foreign transfers was first addressed in these cases in

Picard v. Bureau of Labor Ins. (In re BLMIS), 48o B.R. 501 (Bankr. S.D.N.Y. 2012)

("BLI"). BLI, a Taiwanese entity, invested in Fairfield Sentry, a large BLMIS feeder fund

organized in the BVI. BLI submitted a redemption request to Fairfield Sentry and

provided wire instructions. Pursuant to those instructions, Fairfield Sentry sent

$42,123,406 from a Dublin bank account to a New York JP Morgan Account specified by

BLI, and the redemption payment was then sent on to BLI's JP Morgan account in

London. Id. at 509. Following his appointment, the Trustee sought to recover the

subsequent transfers made by Fairfield Sentry to BLI pursuant to section 55o of the

Bankruptcy Code. BLI moved to dismiss arguing, inter alia, that the Trustee's claims

were barred by the presumption against extraterritoriality.3

3 BLI did not argue that comity barred the claim and the Court did not address it. BLI, 48o B.R. at
526 n. 24.

9
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Denying the motion, the Bankruptcy Court began with Morrison's second step.

Judge Lifland held that the "focus" of "the avoidance and recovery sections [of the

Bankruptcy Code] is on the initial transfers that deplete the bankruptcy estate and not

on the recipient of the transfers or the subsequent transfers." Id. at 524; accord Begier

v. Internal Revenue Serv., 496 U.S. 53, 58 (199o) (stating that "the purpose of the

[preference] avoidance provision is to preserve the property includable within the

bankruptcy estate — the property available for distribution to creditors"); French v.

Liebmann (In re French), 440 F .3d 145, 154 (4th Cir.) ("[T]he Code's avoidance

provisions protect creditors by preserving the bankruptcy estate against illegitimate

depletions."), cert. denied, 549 U.S. 815 (2006). The depletion of the BLMIS estate

occurred domestically because the transfers at issue originated from BLMIS' JPMorgan

account in New York and went to Fairfield Sentry's New York account at HSBC. BLI,

48o B.R. at 525. "As the focus of Section 55o occurred domestically, the fact that BLI

received BLMIS's fraudulently transferred property in a foreign country does not make

the Trustee's application of this section extraterritorial." /d.4

While this conclusion was dispositive, Judge Lifland also addressed the first step

in the inquiry and concluded that Congress expressed a clear intention that § 55o should

apply extraterritorially. Id. at 526. A statute does not require a "clear statement" that it

applies abroad, and the court may consider the statutory context "in searching for a

4 The Court added that pragmatic considerations supported its conclusion. "In particular if the
avoidance and recovery provisions ceased to be effective at the borders of the United States, a debtor
could end run the Code by 'simply arrang[ing] to have the transfer made overseas,' thereby shielding them
from United States law and recovery by creditors." BLI, 48o B.R. at 525 (quoting Maxwell Commc'n
Corp. plc v. Societe General plc (In re Maxwell Commc'n Corp. plc), 186 B.R. 807, 816 (S.D.N.Y.1995)
("Maxwell I"), affd on other grounds, 93 F.3d 1036 (2d Cir.1996) ("Maxwell Ii")).

10
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clear indication of statutory meaning." Id. at 526 (quoting United States v. Weingarten,

632 F.3d 6o, 65 (2d Cir.2o11)). "Congress demonstrated its clear intent for the

extraterritorial application of Section 55o through interweaving terminology and cross-

references to relevant Code provisions." Id. at 527. Specifically, the term "property of

the estate" includes property "wherever located, and by whomever held" that was

property of the debtor at the commencement of the case." 11 U.S.C. § 541(a)(1). Thus,

"property of the estate" extends to property located worldwide. Id.; accord 28 U.S.C.§

1334(e)(1) (granting the District Court exclusive jurisdiction "of all the property,

wherever located, of the debtor as of the commencement of [the bankruptcy] case, and

of property of the estate").

The avoidance provisions of the Bankruptcy Code grant a trustee the power to

avoid certain prepetition transfers "of an interest of the debtor in property," e.g., 11

U.S.C. § 548(a)(1), the same term used in Bankruptcy Code § 541 to define the scope of

"property of the estate." BLI, 48o B.R. at 527. For this reason, the concepts of "property

of the estate" and "property of the debtor" are the same, separated only by time. As the

Supreme Court explained in Begier, § 541 "delineates the scope of 'property of the

estate' and serves as the postpetition analog to § 547(b)'s 'property of the debtor." Id.

(quoting Begier, 496 U.S. at 58-59) (internal quotation marks omitted). Accordingly,

"(i) 'property of the debtor' subject to the preferential transfer provision is best

understood as that property that would have been part of the estate had it not been

transferred before the commencement of the bankruptcy proceedings" and (ii) "the

purpose of the avoidance provision is to preserve the property includable within the

bankruptcy estate." Id. (quoting Begier, 496 U.S. at 58); accord French, 44o F.3d at 151

11
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("Section 541 defines 'property of the estate' as, inter alia, all 'interests of the debtor in

property.' 11 U.S.C. § 541(a)(1). In turn, § 548 allows the avoidance of certain transfers

of such Interest[s] of the debtor in property.' 11 U.S.C. § 548(a)(1). By incorporating

the language of § 541 to define what property a trustee may recover under his avoidance

powers, § 548 plainly allows a trustee to avoid any transfer of property that would have

been 'property of the estate' prior to the transfer in question—as defined by § 541—even

if that property is not 'property of the estate' now.") (emphasis in original); contra

Maxwell I, 186 B.R. at 820-21 (concluding that Congress did not clearly express its

desire that Bankruptcy Code § 547 applies to foreign transfers of the debtor's property);

Barclay v. Swiss Fin. Corp. Ltd. (In re Midland Euro Exch. Inc.), 347 B.R. 708, 718

(Bankr. C.D. Cal. 2006) (concluding that Congress did not intend for § 548 to apply

extraterritorially).

Section 55o, in turn, allows the trustee to recover the avoided transfer from the

initial transferee, the person for whose benefit the transfer was made or the subsequent

transferee:

[B]y incorporating the avoidance provisions by reference, Section 55o
expresses the same congressional intent regarding extraterritorial
application. Thus, Congress expressed intent for the application of Section
55o to fraudulently transferred assets located outside the United States and
the presumption against extraterritoriality does not apply.

BLI, 48o B.R. at 528.

12
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D. The ET Decision

1. Extraterritoriality

Less than two years after the issuance of the BLI decision, District Judge Rakoff

reached the opposite conclusion in the ET Decision.5 As mentioned above, the ET

Decision was issued in connection with consolidated motions to dismiss filed by the

Participating Subsequent Transferees. Since the District Court was looking at multiple

cases, it described the complaint in Picard v. CACEIS Bank Luxembourg, Adv. P. No.

02758 ("CACEIS Complaint") as an example. There, the two CACEIS defendants

(collectively, "CACEIS") were organized and operating in Luxembourg or France. ET

Decision, 513 B.R. at 225. They invested in two foreign feeder funds, Fairfield Sentry

Limited ("Fairfield Sentry"), a BVI company in liquidation in the BVI, and Harley

International (Cayman) Limited ("Harley"), a Cayman Islands company in liquidation in

the Cayman Islands. (CACEIS Complaint at 11112, 24-25.) Fairfield Sentry and Harley

invested substantially all of their assets with BLMIS, received initial transfers from

BLMIS and subsequently transferred some or all of those funds directly or indirectly to

CACEIS. (Id. at 1112, 37, 44, 46, 49, 58.) The Trustee sued the feeder funds to avoid and

recover the initial transfers they had received from BLMIS. He settled with one of the

feeder funds, obtained a default judgment against the other, and pursued CACEIS to

recover subsequent transfers in the amount of $513 million received from the feeder

funds. ET Decision, 513 B.R. at 225-26.

5 The motions to dismiss before Judge Rakoff were briefed before Judge Lifland issued the BLI
decision, and the ET Decision did not mention it.

13
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Judge Rakoff first considered whether the Trustee was attempting to apply § 55o

extraterritorially. He initially cautioned that "a mere connection to a U.S. debtor, be it

tangential or remote, is insufficient on its own to make every application of the

Bankruptcy Code domestic." Id. at 227. He then looked to the "regulatory focus" of the

Bankruptcy Code's avoidance and recovery provisions, and concluded that both § 548

and § 550(a) focused on the property transferred and the fact of the transfer, not the

debtor. Id.; but see French, 440 F.3d at 150 ("§ 548 focuses not on the property itself,

but on the fraud of transferring it."). "Accordingly, under Morrison, the transaction

being regulated by section 550(a)(2) is the transfer of property to a subsequent

transferee, not the relationship of that property to a perhaps-distant debtor." ET

Decision, 513 B.R. at 227.

To determine whether the subsequent transfers occurred extraterritorially, "the

court considers the location of the transfers as well as the component events of those

transactions." Id. (quoting Maxwell I, 186 B.R. at 817). Returning to the CACEIS

Complaint, Judge Rakoff observed that "the relevant transfers and transferees are

predominately foreign: foreign feeder funds transferring assets abroad to their foreign

customers and other foreign transferees." Id. Under similar factual circumstances, the

Maxwell and Midland courts had found transfers between foreign entities "to implicate

extraterritorial applications of the Bankruptcy Code's avoidance provisions." Id. at 227-

28. Finally, the fact that the chain of transfers originated with BLMIS in New York or

that the subsequent transferees allegedly used correspondent banks in the United States

to process the dollar-denominated transfers was insufficient "to make the recovery of

these otherwise thoroughly foreign subsequent transfers into a domestic application of

14
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section 550(a)." Id. at 228 & n. 1. Accordingly, the Trustee was seeking to recover

foreign transfers that required the extraterritorial application of § 550(a). Id. at 228.

The District Court then turned to the question of whether Congress intended the

extraterritorial application of section 550(a). Here too, the ET Decision disagreed with

BLI. First, "[n]othing in [the language of section 550(a)] suggests that Congress

intended for this section to apply to foreign transfers. . . ." Id. at 228. Judge Rakoff next

looked to context and surrounding Bankruptcy Code provisions. Id. The Trustee had

argued that § 541's definition of "property of the estate," which included property held

worldwide, indicated Congress' intent to allow the Trustee to recover "property of the

debtor" that, but for the fraudulent transfer, would have been "property of the estate" as

of the commencement of the bankruptcy case. Id. at 228-29. Judge Rakoff rejected the

Trustee's argument for the same reason the District Court rejected a similar argument in

Maxwell I; fraudulently transferred "property of the debtor" only becomes "property of

the estate" after recovery, ET Decision, 513 B.R. at 229 (citing Fed. Deposit Ins. Corp. v.

Hirsch (In re Colonial Realty Co.), 98o F .2d 125, 131 (2d Cir.1992)), "so section 541

cannot supply any extraterritorial authority that the avoidance and recovery provisions

lack on their own." Id.; accord Maxwell I, 186 B.R. at 82o; Midland, 347 B.R. at 718.6

Furthermore, the use of the phrase "wherever located" in § 541 indicating Congress'

intent to apply that section extraterritorially, undercut the conclusion that § 548 or SIPA

6 The District Court also rejected Trustee's argument that provisions of SIPA and policy concerns
support extraterritorial application of section 550(a). ET Decision, 513 B.R. at 230-31.
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§ 78fff-2(c)(3),7 which did not include similar language, also applied extraterritorially.

ET Decision, 513 B.R. at 23o.

Based on those observations, the District Court "conclude[d] that the

presumption against extraterritorial application of federal statutes ha[d] not been

rebutted [and] the Trustee therefore may not use section 550(a) to pursue recovery of

purely foreign subsequent transfers." Id. at 231.

2. Comity

In the alternative, the District Court ruled that "the Trustee's use of section

55o(a) to reach these foreign transfers would be precluded by concerns of international

comity." Id. at 231. Comity "is the recognition which one nation allows within its

territory to the legislative, executive or judicial acts of another nation, having due regard

both to international duty and convenience, and to the rights of its own citizens or of

other persons who are under the protection of its laws." Id. (quoting Maxwell II, 93

F.3d at 1046 (in turn quoting Hilton v. Guyot, 159 U.S. 113, 163-64 (1895))). A comity

inquiry requires a "choice-of-law analysis to determine whether the application of U.S.

7 SIPA § 78fff-2(c)(3) authorizes the SIPA trustee to recover pre-filing transfers of customer
property even though customer property was not property of the SIPA debtor at the time of the transfer
under applicable non-bankruptcy law. It provides:

Whenever customer property is not sufficient to pay in full the claims set forth in
subparagraphs (A) through (D) of paragraph (1), the trustee may recover any property
transferred by the debtor which, except for such transfer, would have been customer
property if and to the extent that such transfer is voidable or void under the provisions of
Title ii. Such recovered property shall be treated as customer property. For purposes of
such recovery, the property so transferred shall be deemed to have been the property of
the debtor and, if such transfer was made to a customer or for his benefit, such customer
shall be deemed to have been a creditor, the laws of any State to the contrary
notwithstanding.
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law would be reasonable under the circumstances, comparing the interests of the United

States and the relevant foreign state." ET Decision, 513 B.R. at 231 (citing Maxwell II,

91F .3d at 1047-48).

Judge Rakoff observed that many feeder funds, such as Fairfield Sentry Limited

and Harley International (Cayman) Limited, the two initial transferees in CACEIS, were

also in liquidation proceedings abroad, and had their own rules governing the recovery

of transfers. Id. at 232. The BVI courts in Fairfield Sentry had already rejected the

liquidators' common law claims to reclaim the transfers made to its own investors, and

the "Trustee [wa]s seeking to use SIPA to reach around such foreign liquidations in

order to make claims to assets on behalf of the SIPA customer-property estate — a

specialized estate created solely by a U.S. statute, with which the defendants here have

no direct relationship." Id. These investors had no reason to expect that U.S. law would

govern their relationships with their feeder funds, and "[Oven the indirect relationship

between [BLMIS] and the transfers at issue here, these foreign jurisdictions have a

greater interest in applying their own laws than does the United States." Id.

Accordingly, as the Second Circuit found in Maxwell II, "the interests of the affected

forums and the mutual interest of all nations in smoothly functioning international law

counsel against the application of United States law in the present case." Id. (quoting

Maxwell II, 93 F.3d at 1053).

Although the District Court ultimately ruled that the "Trustee's recovery claims

are dismissed to the extent that they seek to recover purely foreign transfers," id., the

District Court did not actually dismiss any of the complaints. Instead, the District Court

concluded:

17
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Here, to the extent that the Trustee's complaints allege that both the
transferor and the transferee reside outside of the United States, there is no
plausible inference that the transfer occurred domestically. Therefore,
unless the Trustee can put forth specific facts suggesting a domestic
transfer, his recovery actions seeking foreign transfers should be dismissed.

ET Decision, 513 B.R. at 23211. 4.

The District Court returned the cases to this Court "for further proceedings

consistent with this Opinion and Order." Id. at 232. Accordingly, I view my task as

entailing the review of the subsequent transfer allegations to determine whether they

survive dismissal under the extraterritoriality or comity principles enunciated in the ET

Decision.

E. Post-ET Decision Proceedings

After the adversary proceedings were returned to this Court, the parties

stipulated to the Scheduling Order.8 Exhibit A to the Scheduling Order listed those

defendants that were parties to the proceedings before Judge Rakoff and to the ET

Decision, i.e., the Participating Subsequent Transferees. Exhibit B listed defendants

who were not parties to the ET Decision but contended that they were similarly situated,

i.e., the Non-Participating Subsequent Transferees. The Scheduling Order set forth a

briefing schedule to address whether the Trustee's existing claims against the

Subsequent Transferees should be dismissed and whether the Trustee should be

permitted to amend the complaints. The Trustee and the Participating and Non-

Participating Subsequent Transferees were also permitted to file pleadings relevant to

each individual adversary proceeding, including short supplemental briefs and, in the

8 Order Concerning Further Proceedings on Extraterritoriality Motion and Trustee's Omnibus
Motion for Leave to Replead and for Limited Discovery which the Court so ordered on December 10,
2014 (as amended, the "Scheduling Order") (ECF Doc. # 8800).
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case of the Trustee, either a proposed amended complaint or proffered allegations

supporting an amended complaint. (See Scheduling Order at 1111 3-5, 8.) To facilitate

the Court's and the Defendant's review and analysis, the Trustee was required to include

a chart (the "Chart") summarizing the Trustee's position as to why the motions should

be denied. (Id. at 116.) 9

Importantly, the Scheduling Order included certain stipulations relating to the

place of formation or citizenship of the subsequent transferors and Subsequent

Transferees. (Scheduling Order at If M ("Exhibits A and B list as the party's 'Location'

the jurisdiction under whose laws the transferors and transferees that are not natural

persons are organized, and the citizenship of the transferors and transferees that are

natural persons, in each case as of the time of the transfers, as alleged in the complaints

or as agreed by the Trustee and the respective transferees.").)10 According to Exhibits A

and B, none of the subsequent transferors were "located" in the United States, but some

of the Subsequent Transferees were.

The Subsequent Transferees filed their supplemental motion to dismiss on

December 31, 2014. (See Consolidated Supplemental Memorandum of Law In Support

of the Transferee Defendants' Motion to Dismiss Based on Extraterritoriality on

9 The first adversary proceeding listed on the Chart was dismissed after briefing. (Stipulation and
Order for Voluntary Dismissal of Adversary Proceeding with Prejudice, dated Feb. 12, 2016 (Adv. Pro.
No. 09-01154 ECF # 132).) The motion to dismiss the subsequent transfer claim asserted in that
proceeding against Vizcaya Partners Limited and the Trustee's motion to amend the complaint are denied
as moot.

No party was precluded from arguing that the stipulated "Location" was or was not preclusive in
determining whether the transferor or transferee was "foreign" for purpose of the motions or otherwise.
(Scheduling Order at ¶ M.)
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December 31, 2014 ("Subsequent Transferees Brief') (ECF Doc. # 8903).) The parties

seeking dismissal were listed in Appendix A. (See Subsequent Transferees Brief at 1.)

The Trustee filed his response on June 26, 2015. (Trustee's Memorandum of Law In

Opposition to the Transferee Defendants' Motion to Dismiss Based on

Extraterritoriality and in Further Support of Trustee's Motion for Leave to Amend

Complaints ("Trustee Brief') (ECF Doc. # 10287).) The response was limited to the

defendants listed in Exhibit 1 to the Trustee Brief.

Meanwhile, BLI, whose dismissal motion had been denied by the Bankruptcy

Court in BLI, asked to be included as a Non-Participating Subsequent Transferee in the

returned proceedings. The Trustee opposed the request, and the Court denied it

explaining that unlike the Subsequent Transferees, BLI had "litigated the

extraterritoriality [issue] and . . . lost it." (Transcript of 11/19/2014 Hr'g at 31:10-15

(ECF Doc # 9542).) BLI subsequently moved for judgment on the pleadings pursuant to

Federal Civil Rule 12(c) based on the holdings of the ET Decision.0 After extended

colloquy with the Trustee's counsel who argued, among other things, that the complaint

in BLI should not be dismissed under the ET Decision, counsel expressed the

willingness that I decide the BLI motion on the merits as part of the omnibus motion

raising the same issues. (Transcript of 7/29/2015 Hr'g at 20:7-18 (ECF Doc # 11158).)

See Memorandum of Law In Support of Defendant Bureau of Labor Insurance's Motion for
Judgment on the Pleadings, dated Apr. 9, 2015 (ECF Adv. P. No. 11-02732 Doc. # 86).
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D. Parties' Legal Arguments

The Subsequent Transferees and the Trustee disagree about the scope of the ET

Decision. Initially, the Trustee argues that the ET Decision was limited to resolving the

"purely legal" issue of whether SIPA and the Bankruptcy Code apply extraterritorially to

allow the Trustee to recover purely foreign transfers. (Trustee Brief at 14-16.) The

Subsequent Transferees responds that the ET Decision was not limited to an abstract

legal issue and was issued upon consideration of both factual and legal arguments.

Thus, the ET Decision was binding on the Participating Subsequent Transferees and

persuasive as to the Non-Participating Subsequent Transferees. (Reply Consolidated

Supplemental Memorandum of Law In Support of Transferee Defendants' Motion to

Dismiss Based on Extraterritoriality, dated Sept. 3o, 2015, at 6-7 ("Subsequent

Transferees Reply") (ECF Doc. # 11542).)

Next, the Subsequent Transferees assert that their motions to dismiss the

existing claims should be granted because the Trustee failed to respond to those

arguments and relied solely on new allegations in his proposed amended complaints.

Accordingly, the Court should grant the branch seeking dismissal. (Subsequent

Transferees Reply at 4.) The Trustee, however, sought leave to amend many of the

complaints to avoid dismissal under the ET Decision by adding allegations that implied

domestic "components" to the subsequent transfers. He broke these allegations down

into nineteen categories (the "Chart Factors"), summarized them in the Chart annexed

to the Trustee Brief as Ex. 2, and the Chart showed which factors applied to specific

Subsequent Transferees. The Trustee argues that all of these factors were relevant to

determining whether the subsequent transfers were extraterritorial because the ET
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Decision instructed the Court to consider the location of the transfers as well as the

"component events of those transactions." (Trustee Brief at 18.) The Subsequent

Transferees respond that none of the Trustee's nineteen factors say anything about the

location of the transfers which comprised the crux of the ET Decision. (Subsequent

Transferee Reply at 8, 18-33.) They also add that the holistic approach endorsed by the

Trustee was rejected by the Supreme Court in Morrison. (Id. at 17-18.)

Lastly, the Trustee argues that the branch of the ET Decision that addressed

comity applied only to the extent the subsequent transfers were foreign transfers, and

Judge Rakoffs decision was limited to comity's "potential application" to the cases.

(Trustee Brief at 33-34.) The Trustee also attacks the comity ruling on the merits

arguing that the cases fail the applicable two-prong test requiring a parallel proceeding

and a true conflict of law and facts sufficient to justify abstention. (Id. at 34-37.) The

Subsequent Transferees respond that the comity ruling provides an alternative basis for

dismissal to the presumption against extraterritoriality. Moreover, the Trustee's merits

attack on Judge Rakoffs comity holding confuse two separate doctrines — "comity of

courts" and "comity of nations." (Subsequent Transferee Reply at 36-40.)

DISCUSSION

A. Effect of the ET Decision

The parties offer dramatically different interpretations of the scope and effect of

the ET Decision. The Subsequent Transferees view the ET Decision as a "mandate" that

requires the dismissal of the Trustee's claims to the extent subsequent transfers were

made between two parties residing outside of the United States. (Subsequent

Transferees Reply at 1.) The Trustee, on the other hand, argues that the ET Decision
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decided a "purely legal" issue and "recognized that the inquiry is whether the conduct

alleged in the complaints is extraterritorial." (Trustee Brief at 2 (emphasis in original).)

The truth lies somewhere between. The ET Decision did not simply decide that §

550(a)(2) did not apply extraterritorially, one prong of the two prong test. Judge Rakoff

also considered the second prong, concluding that the "focus" of the statute was the

subsequent transfer. Using the CACEIS Complaint as an example, he held that a

complaint required extraterritorial application of § 550(a)(2) if "the relevant transfers

and transferees are predominantly foreign: foreign feeder funds transferring assets

abroad to their foreign customers and other foreign transferees." ET Decision, 513 B.R.

at 227.

He did not, however, dismiss any complaints, including the CACEIS Complaint.

Instead, he returned the cases involving the Participating Subsequent Transferees to this

Court "for further proceedings consistent with this Opinion and Order." Id. at 232.

Consequently, the Court must examine the allegations in the complaints or the proposed

amendments involving the Participating Subsequent Transferees to determine if the

alleged transfers require the extraterritorial application of § 550(a)(2), or, as the

Nabisco Court explained, whether "the conduct relevant to the statute's focus occurred

in the United States," Nabisco, 136 S. Ct. at 2101, bearing in mind that "it is a rare case

of prohibited extraterritorial application that lacks all contact with the territory of the

United States." Morrison, 561 U.S. at 266 (emphasis in original). Moreover, the Court

must decide whether any particular subsequent transfer claim should be dismissed on

the ground of international comity.
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The District Court's re-referral did not involve the Non-Participating Subsequent

Transferees, and the Court is not similarly bound. The Non-Participating Subsequent

Transferees nevertheless argue that the ET Decision should govern the outcome of their

motions to dismiss under the law of the case doctrine. The ET Decision was decided in

the context of the BLMIS SIPA liquidation, and "different adversary proceedings in a

bankruptcy case do not constitute different 'cases.'" (Subsequent Transferees Brief at 7-

8 (quoting Bourdeau Bros. v. Montagne (In re Montagne), No. 08-1024 (CAB), 2010

WL 271347, at *6 (Bankr. D. Vt. Jan. 22, 2010)).)

The Court considers the ET Decision highly persuasive in the Non-Participating

Subsequent Transfer cases, and notes that the parties have approached the disposition

of the motions by applying the dictates of the ET Decision to the Participating and Non-

Participating Subsequent Transferees in the same manner. Furthermore, even if I

would reach a conclusion different from Judge Rakoff, applying different rules would

lead to conflicting decisions on the same facts. Finally, although the Trustee

successfully opposed BLI's efforts to be included with the other Non-Participating

Subsequent Transferees, he effectively conceded its inclusion when his counsel stated

that the Court should decide BLI's motion for judgment on the pleadings in accordance

with the ET Decision. Accordingly, all of the motions to dismiss the complaints, and

BLI's motion for judgment on the pleadings, will be governed by the ET Decision.

B. International Comity

Although the District Court relied on international comity as an alternative basis

to dismiss the subsequent transfer claims, I begin there because it presents a more

straightforward analysis. The District Court held that "even if the presumption against
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extraterritoriality were rebutted, the Trustee's use of section 55o(a) to reach these

foreign transfers would be precluded by concerns of international comity." ET Decision,

513 B.R. at 231. Dismissing an action based on comity is a form of abstention, JP

Morgan Chase Bank v. Altos Hornos de Mexico, S.A. de C.V., 412 F.3d 418, 422 (2d Cir.

2005), by which "states normally refrain from prescribing laws that govern activities

connected with another state 'when the exercise of such jurisdiction is unreasonable.'"

Maxwell II, 93 F.3d at 1047-48 (quoting RESTATEMENT (THIRD) OF FOREIGN RELATIONS §

403(1)).

Whether so legislating would be "unreasonable" is determined "by
evaluating all relevant factors, including, where appropriate," such factors
as the link between the regulating state and the relevant activity, the
connection between that state and the person responsible for the activity
(or protected by the regulation), the nature of the regulated activity and its
importance to the regulating state, the effect of the regulation on justified
expectations, the significance of the regulation to the international system,
the extent of other states' interests, and the likelihood of conflict with
other states' regulations.

Id. at 1048 (citing RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 403(2)). When

considering a motion to abstain, a "court is not restricted to the face of the pleadings,

but may review affidavits and other evidence to resolve factual disputes concerning its

jurisdiction to hear the action." Kingsway Fin. Servs., Inc. v. Pricewaterhousecoopers,

LLP, 42o F. Supp. 2d 228, 23311.5 (S.D.N.Y. 2005) (quoting DeLoreto v. Ment, 944 F.

Supp. 1023, 1028 (D. Conn. 1996)).

International comity is especially important in the context of the Bankruptcy

Code. Maxwell II, 93 F.3d at 1048. First, deference to foreign insolvency proceedings

promotes the goals of fair, equitable and orderly distribution of the debtor's assets. Id.;

accord Victrix S.S. Co., S.A. v. Salen Dry Cargo A.B., 825 F.2d 709, 713 (2d Cir.1987)

25



11-02732-smb Doc 110-1 Filed 11/22/16 Entered 11/22/16 10:24:41 Main
Document Pg 26 of 93

("American courts have long recognized the particular need to extend comity to foreign

bankruptcy proceedings."); Cunard S.S. Co. Ltd. v. Salen Reefer Servs. AB, 773 F.2d

452, 458 (2d Cir.1985) ("American courts have consistently recognized the interest of

foreign courts in liquidating or winding up the affairs of their own domestic business

entities."). Second, Congress has explicitly recognized the central concept of comity

under chapter 15 of the Bankruptcy Code when providing additional assistance to

foreign representatives under ii U.S.C. § 1507(b).12 Cf. Maxwell II, 93 F.3d at 1048

("Congress explicitly recognized the importance of the principles of international comity

in transnational insolvency situations when it revised the bankruptcy laws. See 11 U.S.C.

§ 304.").

In reaching the conclusion that claims based on foreign transfers should be

dismissed out of concern for international comity, the District Court emphasized that

many of the foreign BLMIS feeder funds were in liquidation proceedings in their home

12 Section 1507(b) provides:

(b) In determining whether to provide additional assistance under this title or under
other laws of the United States, the court shall consider whether such additional
assistance, consistent with the principles of comity, will reasonably assure-

(i) just treatment of all holders of claims against or interests in the debtor's property;

(2) protection of claim holders in the United States against prejudice and inconvenience
in the processing of claims in such foreign proceeding;

(3) prevention of preferential or fraudulent dispositions of property of the debtor;

(4) distribution of proceeds of the debtor's property substantially in accordance with the
order prescribed by this title; and

(5) if appropriate, the provision of an opportunity for a fresh start for the individual that
such foreign proceeding concerns.

Comity was one of six factors under former Bankruptcy Code § 304, but under § 1507(b), "comity
[has been] raised to the introductory language to make it clear that it is the central concept to be
addressed." H.R. REP. No. 109-31, at 1507 (2005).
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countries subject to their own rules relating to the disgorgement of transfers, the BVI

court had already decided in the case of the "Fairfield Funds" — Fairfield Sentry Limited

("Fairfield Sentry"), Fairfield Sigma Limited ("Fairfield Sigma") and Fairfield Lambda

Limited ("Fairfield Lambda") — that the liquidators could not reclaim transfers to the

feeder fund investors under certain common law theories. The Trustee was attempting

to reach around the foreign liquidations to make claims on behalf of a SIPA estate with

whom the feeder fund investors — here, the Subsequent Transferees — had no reason to

expect that U.S. law would apply to their relationships with the debtor feeder funds. ET

Decision, 513 B.R. at 232.

The Trustee argues that the District Court did not decide this issue "beyond its

potential application to purely foreign subsequent transfers," and its decision is not

implicated at all if this Court finds that the transfers were "sufficiently domestic to apply

United States law." (Trustee Brief at 33 ("[I]f this Court determines after analyzing the

component events and transactions that the transfers are not foreign but sufficiently

domestic to apply United States law, then the District Court's alternative rationale of

comity is not implicated.").) However, the ET Decision plainly stated the opposite,

holding that comity considerations required dismissal "even if the presumption against

extraterritoriality were rebutted." ET Decision, 513 B.R. at 231; accord Maxwell II, 93

F.3d at 1047 (international comity is separate from the presumption against

extraterritoriality, and may be applied to preclude the application of a U.S. statute to

conduct clearly subject to that statute).

The Trustee next implies that Judge Rakoff got it wrong. He argues that for

comity to apply, the defendants must demonstrate that "(i) parallel proceedings in the
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United States and overseas constitute a true conflict between American law and that of a

foreign jurisdiction and (ii) the specific facts . . . are sufficiently exceptional to justify

abstention' to outweigh the district court's general obligation to exercise its

jurisdiction." (Trustee Brief at 34 (citations and quotation marks omitted) (emphasis in

original).) According to the Trustee, BLMIS is not the subject of a parallel liquidation

proceeding overseas and no exceptional circumstances support the application of

comity. (Id. at 34-37.)

Judge Rakoff plainly ruled that comity applies at least where the feeder fund that

was the initial transferee was the subject of a foreign liquidation proceeding with its own

rules of disgorgement. Moreover, the Trustee misapprehends the branch of the comity

doctrine invoked by Judge Rakoff. The Second Circuit has recognized that

"international comity" describes two distinct doctrines: first, "as a canon of

construction, it might shorten the reach of a statute; second, it may be viewed as a

discretionary act of deference by a national court to decline to exercise jurisdiction in a

case properly adjudicated in a foreign state, the so-called comity among courts."

Maxwell II, 93 F.3d at 1047; accord Bigio v. Coca-Cola Co., 448 F.3d 176, 178 (2d Cir.

2006) (Rakoff, J., sitting by designation), cert. denied, 549 U.S. 1282 (2007).

The Trustee's dual factors (parallel proceedings and exceptional facts) apply to

the latter branch of comity — comity among courts. See, e.g., Royal & Sun Alliance Ins.

Co. of Canada v. Century Int'l Arms, Inc., 466 F.3d 88, 92-97 (2d Cir. 2006). Comity

among courts is inapplicable here because there are no parallel foreign avoidance

actions in which the Trustee seeks to recover from the Subsequent Transferees. Instead,

Judge Rakoff was referring to comity among nations, a canon of construction that limits
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the reach of the Bankruptcy Code's avoidance and recovery provisions. ET Decision, 513

B.R. at 231 ("Courts conducting a comity analysis must engage in a choice-of-law

analysis to determine whether the application of U.S. law would be reasonable under the

circumstances . . .").

Comity among nations does not require parallel proceedings, and Judge Rakoff

was not referring to the existence or nonexistence of parallel proceedings involving

BLMIS. Instead, the reference to foreign proceedings in which the liquidators asserted

claims for similar relief against the feeder fund investors informed his conclusion that

those foreign jurisdictions had a greater interest in the application of their own laws

than the United States had in the application of U.S. law. See ET Decision, 513 B.R. at

232 ("Given the indirect relationship between [BLMIS] and the transfers at issue here,

these foreign jurisdictions have a greater interest in applying their own laws than does

the United States.").

The District Court illustrated this conclusion with references to the Fairfield

Sentry liquidation in the BVI. Fairfield Sentry had invested 95% of its funds with

BLMIS, and went into liquidation in the BVI shortly after the disclosure of Madoffs

Ponzi scheme. Prior to the disclosure of Madoffs fraud and the Fairfield Sentry

liquidation, Fairfield Sentry shareholders who redeemed their shares were paid

redemption prices based upon the Net Asset Value ("NAV") of their shares, which, in

turn, was based on the assumed total value of Fairfield Sentry's assets. In computing

NAVs, Fairfield Sentry assigned substantial value to its investment in BLMIS, but the

subsequent revelation of Madoffs Ponzi scheme, and the worthlessness of the BLMIS
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investments, meant that the earlier computations of NAV and the redemption prices

were wrong and grossly inflated.

Fairfield Sentry, acting at the behest of the BVI liquidators, sued the redeeming

shareholders in the BVI (the "BVI Redeemer Actions") to recover the redemption

payments. It argued that the shareholders had redeemed their investments at an

inflated price based upon an erroneous computation of the NAV that governed the

redemption price of their shares. The defendants in the BVI Redeemer Actions are the

immediate Subsequent Transferees of Fairfield Sentry, the initial transferee of BLMIS in

many of the cases before this Court.

In Fairfield Sentry Ltd. v. Migani, [2014] UKPC 9, the Privy Council affirmed the

lower courts and dismissed Fairfield Sentry's claims against the redeemers. The Privy

Council concluded that the redemption price was determined at the time of the

redemption based on the facts then known and not upon information that subsequently

became available. See id. at ¶11 2, 24, 3o-31. The court further concluded that although

the subscription agreements signed by the redeemers contained a New York choice of

law provision, New York law was irrelevant. Fairfield Sentry's right to recover the

redemptions depended on the articles of association and was governed by BVI law. Id.

at 11 20.

The Fairfield Sentry liquidators also brought redeemer actions in New York (the

"US Redeemer Actions," and with the BVI Redeemer Actions, the "Redeemer Actions").

The background to the US Redeemer Actions is discussed in In re Fairfield Sentry Ltd.,

458 B.R. 665 (S.D.N.Y. 2011). In April 2010, the liquidators began filing lawsuits in
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New York state court against banks that had purchased shares in Fairfield Sentry and

against their customers to whom they had resold the shares — the unknown beneficial

owners. Id. at 671-72. The liquidators initially asserted only state law claims for money

had and received, unjust enrichment, mistaken payment and constructive trust,

advancing the same theory of recovery as the BVI Redeemer Actions. Id. at 672.

In June 2010, the liquidators filed a chapter 15 proceeding which was recognized

by this Court. The liquidators subsequently commenced substantially similar US

Redeemer Actions in this Court, and removed the state court actions to this Court. Id.

As of today, there are 305 US Redeemer Actions pending before the Court, (see Notice of

Status Conference, dated July 8, 2016 (ECF Adv. Proc. No. 10-03496 Doc. # 898)),

involving 747 defendants. (Transcript of July 28, 2016 Hr'g . at 8 (ECF Adv. Proc. No

10-03496 Doc. # 906).)13 In addition to their original state law claims, the liquidators

have amended or propose to amend many of the complaints in the US Redeemer

Actions to assert statutory claims under the BVI Insolvency Act (the "BVI Act").

The Amended Complaint in Fairfield Sentry Ltd. (in Liquidation) v. UBS Fund

Servs. (Ireland) Ltd. (In re Fairfield Sentry Ltd.), Adv. Proc. No. 11-01258 (Bankr.

S.D.N.Y.) is typical. It asserts claims to recover unfair preferences under section 245 of

the BVI Act14 paid to UBS Ireland and the beneficial shareholders. It also asserts claims

13 The defendants in forty-one removed actions moved to remand those actions to state court. The
proceedings ordered by the District Court in connection with those motions has been held in abeyance
while litigation proceeded in the BVI.

Section 245 of the BVI Insolvency Act provides in pertinent part:

(1) Subject to subsection (2), a transaction entered into by a company is an unfair
preference given by the company to a creditor if the transaction (a) is an insolvency
transaction; (b) is entered into within the vulnerability period; and (c) has the effect of
putting the creditor into a position which, in the event of the company going into
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against the same defendants to recover "undervalue" transactions, which correspond to

U.S. constructive fraudulent transfer claims, under section 246 of the BVI Act.15 If the

liquidators prevail on their BVI statutory claims, the court may avoid the transaction in

whole or in part, restore the parties to the position they would have been in if they had

not entered into the transaction, BVI Act § 249(1)(a), (b), and under certain

circumstances, follow the property into the hands of third parties. See BVI Act §§ 249,

250. In short, the Fairfield Sentry liquidators have brought substantially the same

claims against substantially the same group of defendants to recover substantially the

same transfers brought by the Trustee against the Fairfield Sentry Subsequent

Transferees.

Although the District Court did not specifically mention the "Kingate Funds" —

Kingate Global Fund, Ltd. and Kingate Euro Fund, Ltd. — its liquidators have also

brought actions that mirror the Trustee's claims in this Court. The Kingate Funds were

BLMIS feeder funds that suffered the same fate as the Fairfield Funds, and wound up in

insolvent liquidation, will be better than the position he would have been in if the
transaction had not been entered into.

(2) A transaction is not an unfair preference if the transaction took place in the ordinary
course of business. . . .

15 Section 246 of the BVI Insolvency Act provides in pertinent part:

(1) Subject to subsection (2), a company enters into an undervalue transaction with a
person if (a) the company makes a gift to that person or otherwise enters into a
transaction with that person on terms that provide for the company to receive no
consideration; or (b) the company enters into a transaction with that person for a
consideration the value of which, in money or money's worth, is significantly less than the
value, in money or money's worth, of the consideration provided by the company; and (c)
in either case, the transaction concerned (i) is an insolvency transaction; and (ii) is
entered into within the vulnerability period.

(2) A company does not enter into an undervalue transaction with a person if (a) the
company enters into the transaction in good faith and for the purposes of its business;
and (b) at the time when it enters into the transaction, there were reasonable grounds for
believing that the transaction would benefit the company. . . .
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liquidation in Bermuda and the BVI. Acting through their liquidators, the Kingate

Funds brought suit in Bermuda against several service providers (Kingate Management

Limited ("KML")16 and FIM Limited and FIM Advisors (collectively, "FIM")) and their

direct and indirect shareholders and affiliates, as the ultimate recipients, to recover

overpaid fees based on erroneous NAVs under both legal and equitable theories. (See

Amended Statement of Claim, dated Feb. 12, 2012, annexed as Exhibit A to the Reply

Declaration of Anthony M. Gruppuso, Esq., dated May 31, 2016 (ECF Adv. Proc. No.

09-01161 Doc. # 273).) The Kingate Funds also asserted tort and breach of contract

claims against the service providers and their ultimate owners, Messrs. Carlo Grosso

and Federico Ceretti.

In a decision dated September 25, 2015, the Supreme Court of Bermuda rendered

its Judgment on Preliminary Issues. See Kingate Global Fund Ltd. (In Liquidation) v.

Kingate Management Ltd., [2015] SC (Bda) 65 Corn (Bermuda). Adhering to the Privy

Council's decision in Fairfield Sentry, the Bermuda court concluded that monthly NAV

determinations were binding on the Kingate Funds and their members in the absence of

bad faith or manifest error for the purpose of calculating subscription and redemption

prices, id. at ¶ 81, and were similarly binding with respect the fees paid to KML. Id. at ¶

116. Furthermore, BLMIS' bad faith or manifest error which led to the erroneous

calculation of the NAVs did not affect KML's right to fees, id. at ¶ 142, but if KML

induced the Funds' mistake, KML's contractual entitlement to fees was no defense to the

unjust enrichment claim to the extent the payment exceeded the true NAV. Id. at ¶ 163.

16 KML is in liquidation in Bermuda.
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The Trustee has sued the same defendants as well as the Kingate Funds and two

additional service providers, Citi Hedge Fund Services Limited and HSBC Bank

Bermuda Limited. (See Picard v. Ceretti (In re BLMIS), Adv. Proc. No. 09-01161.) He

seeks to avoid the initial transfers to the Kingate Funds, and recover the initial transfers

and subsequent transfers from the immediate and mediate transferees of the Kingate

Funds. In connection with his efforts, the Trustee sought, inter alia, to compel the

Bermuda liquidators to produce the discovery that the Bermuda defendants had

produced to them. Referring to the Bermuda action during his motion to compel

discovery, the Trustee argued that "[i]n this proceeding, the Trustee seeks to recover the

same moneys from the same parties." (Reply Memorandum of Law in Support of the

Trustee's Motion to Compel Defendants to Produce Documents and Participate in

Discovery, dated May 31, 2016, at 7 (ECF Adv. Proc. # 09-01161 Doc. # 272).)

The Trustee's subsequent transfer claims arising from initial transfers to the

Fairfield Funds and the Kingate Funds (together, sometimes referred to as the "Funds")

duplicate the actions brought by the respective liquidators, with limited success, against

substantially the same defendants to recover substantially the same transfers. In this

respect, the Trustee's claims against the Subsequent Transferees of those funds attempt

to reach around the proceedings in those foreign insolvency courts, and subject the

common defendants to duplicative claims by different plaintiffs.

As between the United States on the one hand and the BVI and Bermuda on the

other, the latter jurisdictions have a greater interest in regulating the activity that gave

rise to the common claims asserted by the Trustee and the liquidators. The Funds were

formed under foreign law, and their liquidation, including the marshaling of assets and
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the payment of claims, is governed by local insolvency law, to which particular deference

is due under our own jurisprudence. The United States has no interest in regulating the

relationship between the Funds and their investors or the liquidation of the Funds and

the payment of their investors' claims. The United States' interest is purely remedial;

the Bankruptcy Code allows the Trustee to follow the initial fraudulent transfer into the

hands of a subsequent transferee, although the presumption against extraterritoriality,

discussed in the next section, may dictate otherwise. In fact, the Trustee has

successfully argued that the investors in feeder funds have no recourse under SIPA

against the BLMIS customer property estate because they were not customers of BLMIS.

See Kruse v. Bricklayers & Allied Craftsman Local 2 Annuity Fund (In re BLMIS), 708

F.3d 422, 426-28 (2d Cir. 2013); SIPC v. Jacqueline Green Rollover Account, 12 Civ.

1039 (DLC), 2012 WL 3042986, at *13 (S.D.N.Y. July 25, 2012), SIPC v. BLMIS (In re

BLMIS), 515 B.R. 161, 169 (Bankr. S.D.N.Y. 2014).

Finally, although the subscription agreements, at least in the case of Fairfield

Sentry, were governed by New York law, the Privy Council in Fairfield Sentry ruled that

the redemptions were governed by the Articles of Association and BVI law. Migani,

UKPC 9, at ¶ 10. Thus, if the shareholders had any expectations relating to which law

governed redemptions, they should have expected BVI law to govern. Furthermore,

forum selection and choice of law clauses in agreements do "not preclude a court from

deferring on grounds of international comity to a foreign tribunal where deference is

otherwise warranted." Altos Hornos de Mexico, 412 F.3d at 429. And since the Trustee

has not argued that New York law governed any aspect of the relationships between the

Kingate Funds and their service providers or their shareholders, there is no basis to

35



11-02732-smb Doc 110-1 Filed 11/22/16 Entered 11/22/16 10:24:41 Main
Document Pg 36 of 93

conclude that these transferees should have expected United States or New York law to

govern the payments made to them or the recovery of the payments in the event of the

Kingate Funds' liquidation.

Accordingly, the recovery of Subsequent Transfers under 11 U.S.C. § 550(a)(2)

arising from the avoidance of initial transfers made by BLMIS to the Fairfield Funds or

the Kingate Funds is barred under the doctrine of comity as interpreted in the ET

Decision, and if the initial transfers cannot be avoided, there can be no recovery from

subsequent transferees. 11 U.S.C. § 550(a) ("to the extent a transfer is avoided . . . the

trustee may recover . . . "). This category includes all of the claims identified in the

Chart pertaining to the following adversary proceedings: 09-01161, 09-01239, 10-05346,

10-05348, 10-05351, 10-05355, 11-02149, 11-02493, 11-02537, 11-02538, 11-02539, 11-

02540, 11-02541, 11-02542, 11-02553, 11-02554, 11-2568, 11-02569, 11-02570, 11-02571,

11-02572, 11-02573, 11-02730, 11-02731, 11-02762, 11-02763, 11-02910, 11-02922, 11-

02923,11-02925,11-02929, 12-01002, 12-01004, 12-01005, 12-01019,12-01021,12-

01022,12-01023,12-001025, 12-01046, 12-01047, 12-01194, 12-01195,12-01202,12-

01205,12-01207,12-01209, 12-01210, 12-01211, 12-01216, 12-01512, 12-01513, 12-01565,

12-01566, 12-01577, 12-01669, 12-01676, 12-01677, 12-01680, 12-01690, 12-01693, 12-

01694 and 12-01695. In addition, the claims against BLI are based on subsequent

transfers from Fairfield Sentry, the initial transferee. See BLI, 48o B.R. at 506-07.

Furthermore, all of the subsequent transfers alleged in Adv. Proc. Nos. 12-01697 and 12-

017030 and identified in the Chart originated with Fairfield Sentry or Fairfield Sigma.

These claims are dismissed on comity grounds and leave to amend is denied.
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In several multi-defendant, multi-transferor adversary proceedings, the following

defendants received subsequent transfers only from the Fairfield Funds or the Kingate

Funds:

Table 1

Adv. Proc. No. Subsequent Transferee

09-01364 HSBC Private Bank (Suisse) S.A.

10-05120 BGL BNP Paribas S.A.

10-05353 Natixis; Tensyr Ltd.

11-02758 Caseis Bank

11-02784 Somers Nominees (Far East) Ltd.

12-01576 BGL BNP Paribas Luxembourg S.A.; BNP Paribas (Suisse); BNP
Paribas S.A.

12-01698 Banque Internationale a Luxembourg (Suisse) S.A. (f/k/a Dexia
Private Bank (Switzerland) Ltd.); Banque Internationale a
Luxembourg S.A. (f/k/a Dexia Banque Internationale a
Luxembourg S.A.), individually and as successor in interest to
Dexia Nordic Private Bank S.A.; RBC Dexia Investor Services
Bank S.A.; RBC Dexia Investors Services Espana, S.A.

12-01699 Royal Bank of Canada; Royal Bank of Canada Trust Company
(Jersey) Ltd.; Royal Bank of Canada (Asia) Ltd.; Royal Bank of
Canada (Suisse) S.A.; RBC Dominion Securities Inc.

These subsequent transfer claims are dismissed, and leave to amend is denied.

Finally, the Chart indicates that the following Subsequent Transferees received

subsequent transfers from the Kingate Funds and/or the Fairfield Funds as well as

another transferor:
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Table 2

Adv. Proc. No. Subsequent Transferee

10-05120 BNP Paribas Securities Services S.A.

11-02758 Caceis Bank Luxembourg

11-02784 Somers Dublin Ltd.

12-01273 Mistral (SPC)

12-01278 Zephyros Ltd.

12-01576 BNP Paribas Arbitrage SNC; BNP Paribas Bank & Trust
Cayman Ltd.; BNP Paribas Securities Services, S.A.; BNP
Paribas Securities Services Succursale de Luxembourg

12-01699 Guernroy Ltd.; Royal Bank of Canada (Channel Islands)
Ltd.

12-01702 Dove Hill Trust

These claims are dismissed (and the Trustee's motions for leave to amend are

denied), to the extent the Fairfield Funds or the Kingate Funds received the initial

transfers, again for the same reasons.

Judge Rakoff also observed that Harley International ("Harley") was in

liquidation in the Cayman Islands, ET Decision, 513 B.R. at 225 (citing CACEIS

Complaint). According to the Chart, Harley made transfers to the following defendant

Subsequent Transferees:

Table 3

Adv. Proc. No. Subsequent Transferee
09-01364 HSBC Bank PLC
10-05353 Bloom Asset Holdings Fund
11-02758 CACEIS Bank Luxembourg
11-02759 Nomura International PLC
11-02760 ABN AMRO Bank N.V.
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11-02761 KBC Investments Ltd.
11-02784 Somers Dublin Ltd.
11-02796 BNP Paribas Arbitrage SNC

By order dated Feb. 5, 2010, the Cayman Islands Grand Court, Financial Services

Division ("Grand Court"), recognized the Trustee as the sole representative of the

BLMIS estate in the Cayman Islands. In re BLMIS, 2010 (1) CILR 231, at ¶ 6 (Grand Ct.

Cayman Is.). He subsequently issued a summons seeking disclosure, information and

documents from the official liquidators relevant to potential causes of action that Harley

might have had against any Fortis entity, and in particular, its former administrator,

Fortis Prime Fund Solutions (TOM) Ltd. ("Fortis"), now known as ABN AMRO Fund

Services (TOM) Ltd. In re Harley Int'l (Cayman) Ltd., 2012(1) CILR 178, at ¶ 5 (Grand

Ct. Cayman Is.). The Grand Court dismissed the Trustee's application, because it was

"the function of Harley's official liquidators, not the trustee, to investigate whether or

not Harley has any cause of action against its former professional service providers." Id.

After the official liquidators rendered their report and served a copy on the Trustee, the

Trustee filed an application to seal it, but the Grand Court denied the sealing

application. Id. at ¶ 20.

It is not clear whether the Trustee pursued any further relief in the Harley

liquidation, but he actively litigated avoidance claims in connection with the Cayman

Islands liquidation of two funds operated by the Primeo Fund. One of the Primeo Funds

was a feeder fund with its own BLMIS account, but following a restructuring in April

2007, both Primeo Funds operated strictly as sub feeder funds of two BLMIS feeder

funds, Alpha Prime Fund Ltd. and Herald Fund SPC. Picard v. Primed Fund (In
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Liquidation), 2014(1) CILR 379 ("Primeo"), at ¶ 3 (Ct. App. Cayman Is.). The Trustee

commenced proceedings against the Primeo Fund as an initial and subsequent

transferee to recover preferential and fraudulent transfers under U.S. bankruptcy law

and to recover preferences under § 145 of the Cayman Islands Companies Law (or

equivalent common law rules). Id. at ¶ 5. The Cayman Islands Court of Appeal

ultimately ruled that the Trustee was entitled to pursue claims against the Primeo Funds

under the avoidance provisions of Cayman Islands law, but not under U.S. law. Id. at IT

55, 57, 59.

As in the case of the Fairfield Funds and the Kingate Funds, the Cayman Islands

has a greater interest in regulating the activities that gave rise to the Trustee's

subsequent transfer claims, particularly the validity or invalidity of payments by Harley

to its investors and service providers. The United States, on the other hand, has no

interest in regulating the transfers from a foreign fund to its investors or service

providers. The only U.S. connection to those transfers is the Trustee's right under the

Bankruptcy Code to follow BLMIS' fraudulent transfers into the hands of third parties

who did not deal with BLMIS directly. Moreover, the Trustee has asserted claims

against other transferees in Cayman Islands liquidation proceedings, and the Cayman

Islands Court of Appeal has acknowledged his right to sue in the Cayman Islands and

invoke Cayman Islands avoidance law. Finally, those who invested in Harley and lost

their investments have no rights against BLMIS, and must seek to recoup their

investments through the Cayman Islands liquidation proceedings.

The Subsequent Transferees have also identified three subsequent transferors

that are in liquidation in Luxembourg: Luxalpha SICAV, Oreades SICAV and
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Luxembourg Investment Fund U.S. Equity Plus. Although the principles discussed

above might suggest that any Subsequent Transfer claims emanating from transfers by

these debtors should also be barred, the Court is not prepared to reach this conclusion

on the current state of the record. The Court has not been directed to any information

regarding those liquidations, whether Luxembourg law allows the liquidator to avoid

and recover preferences or fraudulent transfers (regardless of what they are called) and

whether the Trustee is attempting to make an end-run around those proceedings.

Accordingly, the Court declines to dismiss those claims or deny leave to amend on the

basis of comity, without prejudice to any party's right to supplement the record through

an appropriate motion.

C. Extraterritoriality

1. Introduction

The Court next considers the balance of the claims under the doctrine of

extraterritoriality and whether the allegations supplied in the complaints and/or

proffers rebut the presumption against extraterritoriality by alleging, in each case, a

domestic transfer. The rules that govern motions to dismiss under Federal Civil Rule

12(b)(6) apply to this branch of the motions to dismiss. To state a legally sufficient

claim, "a complaint must contain sufficient factual matter, accepted as true, to state a

claim to relief that is plausible on its face." Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)

(citation omitted); accord Bell Atl. Corp. v. Twombly, 55o U.S. 544, 570 (2007). "A

claim has facial plausibility when the plaintiff pleads factual content that allows the

court to draw the reasonable inference that the defendant is liable for the misconduct

alleged." Iqbal, 556 U.S. at 678; accord Twombly, 55o U.S. at 556. Courts do not
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decide plausibility in a vacuum. Determining whether a claim is plausible is "a context-

specific task that requires the reviewing court to draw on its judicial experience and

common sense." Iqbal, 556 U.S. at 679. "The plausibility standard is not akin to a

p̀robability requirement,' but it asks for more than a sheer possibility that a defendant

has acted unlawfully." Iqbal, 556 U.S. at 678; Twombly, 55o U.S. at 556. "Where a

complaint pleads facts that are 'merely consistent with' a defendant's liability, it 'stops

short of the line between possibility and plausibility of 'entitlement to relief.'" Iqbal, 556

U.S. at 678 (quoting Twombly, 55o U.S. at 557).

The ET Decision was concerned with foreign transfers. It did not, however,

define or provide a test to determine when a transfer was "foreign" except that "purely

foreign transfers" — transfers between two foreign entities that do not reside in the

United States using non-U.S. bank accounts (or correspondent U.S. bank accounts) —

are obviously "foreign." The Subsequent Transferees argue that a party is "foreign" if it

was formed under foreign law, as all of the non-individual Subsequent Transferees were,

or is the citizen of another nation as are the two individual Subsequent Transferees

discussed below. (Subsequent Transferees Brief at 12.) However, the ET Decision never

mentioned "citizenship" or "domicile," although it did highlight the place of organization

as the sine qua non of foreignness. See ET Decision, 513 B.R. at 227-28 (discussing the

facts in Midland Euro Exchange). In addition, the District Court stated that "to the

extent that the Trustee's complaints allege that both the transferor and the transferee

reside outside of the United States, there is no plausible inference that the transfer

occurred domestically." ET Decision, 513 B.R. at 232 n. 4. While meant as an

admonition directed to the Trustee, the statement suggests that a transfer between two
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entities organized under foreign law might nonetheless be domestic if the parties

"resided" in the United States.

The District Court did not explain what it meant by "reside," but it meant

something more than mere presence. "[E]ven where the claims touch and concern the

territory of the United States, they must do so with sufficient force to displace the

presumption against extraterritorial application. See Morrison, 561 U.S. 247, 130 S. Ct.

at 2883-2888. Corporations are often present in many countries, and it would reach

too far to say that mere corporate presence suffices." Kiobel v. Royal Dutch Petroleum

Co., 133 S. Ct. 1659, 1669 (2013).

In addition, it does not appear that that the District Court equated residence for

purposes of extraterritoriality with the test for personal jurisdiction as the Trustee

seems to do. First, the tests for personal jurisdiction and extraterritoriality are not the

same. Absolute Activist Value Master Fund Ltd. v. Ficeto, 677 F.3d 6o, 69 (2d Cir.

2012) ("Ewing's lack of contact with the United States may provide a basis for

dismissing the case against him for lack of personal jurisdiction . . . but the transactional

test announced in Morrison does not require that each defendant alleged to be involved

in a fraudulent scheme engage in conduct in the United States.").

Second, the CACEIS Complaint included numerous allegations relating to

personal jurisdiction:

6. The CACEIS Defendants are subject to personal
jurisdiction in this judicial district because they purposely
availed themselves of the laws and protections of the United
States and the state of New York by, among other things,
knowingly directing funds to be invested with New York-
based BLMIS through the Feeder Funds. The CACEIS
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Defendants knowingly received subsequent transfers from
BLMIS by withdrawing money from the Feeder Funds.

7. By directing investments through Fairfield Sentry, a
Fairfield Greenwich Group ("FGG") managed Madoff feeder
fund, the CACEIS Defendants knowingly accepted the rights,
benefits, and privileges of conducting business and/or
transactions in the United States and New York. Upon
information and belief, the CACEIS Defendants entered, or
caused their agent to enter, into subscription agreements
with Fairfield Sentry under which they submitted to New
York jurisdiction, sent copies of the agreements to FGG's
New York City office, and wired funds to Fairfield Sentry
through a bank in New York. In addition, the CACEIS
Defendants are part of the CACEIS Group, which maintains
an office in New York City. The CACEIS Defendants thus
derived significant revenue from New York and maintained
minimum contacts and/or general business contacts with the
United States and New York in connection with the claims
alleged herein.

(CACEIS Complaint at ¶¶ 6-7.) Despite these allegations, the District Court held that

the "subsequent transfers that the Trustee seeks to recover are foreign transfers." ET

Decision, 513 B.R. at 228.17 The District Court also discounted the allegation that "the

The Trustee points out that the ET Decision did not mention the personal jurisdiction allegations,
(Trustee's Brief at 21-22), and adds that the District Court erroneously concluded that the CACEIS
Complaint did not allege a New York choice of law provision. (Id.at 22 n. 93.) The text in the CACEIS
Complaint spanned just nineteen pages. Judge Rakoff undoubtedly read it, and his failure to mention the
allegations relating to personal jurisdiction implies that he deemed them to be irrelevant to the issue of
extraterritoriality.

In addition, the Trustee is wrong when he says that the CACEIS Complaint alleged that the
CACEIS subscription agreements contained New York choice of law clauses and that Judge Rakoff
wrongly concluded that they did not. Rather, the CACEIS Complaint alleged that subscription
agreements that the CACEIS defendants signed included a submission to New York jurisdiction. (CACEIS
Complaint ¶ 7 ("Upon information and belief, the CACEIS Defendants entered, or caused their agent to
enter, into subscription agreements with Fairfield Sentry under which they submitted to New York
jurisdiction. . . .").) In fact, the Fairfield Sentry liquidators have sued the CACEIS defendants in this Court
to recover the same subsequent transfers/redemptions under both New York and BVI law, asserting
personal jurisdiction, inter alia, under subscription agreements that include a provision containing a
submission to jurisdiction in New York without mentioning that New York law governs. See Fairfield
Sentry Ltd. (In Liquidation) v. CACEIS Bank Luxembourg, Adv. Pro. No. 10-03624 (SMB) (Bankr.
S.D.N.Y.) (ECF Adv. Pro. No. 10-03624 Doc. # 31, at ¶ 21); Fairfield Sentry Ltd. (In Liquidation) v.
CACEIS Bank EX IRIS IS, Adv. Pro. No. 10-03871 (SMB) (Bankr. S.D.N.Y.) (ECF Adv. Pro. No. 10-03871
Doc. # 22, at ¶ 21). Finally, the reference to the absence of a New York choice of law provision and
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CACEIS Defendants are part of the CACEIS Group, which maintains an office in New

York City."

Rather, it appears that the District Court was concerned with where the parties

conducted their operations. Its conclusion that the CACEIS defendants were foreign

was based on the fact that they were organized and "operating" in foreign countries. ET

Decision, 513 B.R. at 225. On the other hand, several of the feeder funds involved in

these cases were organized in one country but maintained no operations or office other

than a post office box in their home country, did not employ anyone in the home

country, and were organized as exempt companies that could not solicit investors in

their own countries. Instead, they were run from another location, often New York, by

the employees of affiliated entities, and identified the affiliate's address as their own

when conducting business. In addition, one subsequent transferor, Fairfield Greenwich

Limited (Cayman), was registered to do business in New York. Where the Trustee

alleges non-conclusory facts to the effect that the subsequent transferor and Subsequent

Transferee conducted their principal and only operations in the United States and

maintained their bank accounts in the United States, it is plausible to infer that the

subsequent transfer occurred domestically.

This brings me to the critical factor — where the transfer occurred. Judge Rakoffs

reference to where the parties resided was secondary. While the U.S. citizenship or

residency of the parties may support the inference that the transaction is domestic, the

creditor expectations appeared in the portion of the ET Decision addressing comity, not extraterritoriality.
ET Decision, 513 B.R. at 232.
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focus is the location of the transfer and not the location of the parties to the transfer;

and a transfer from one foreign account to another foreign account is still a foreign

transfer. See Absolute, 677 F.3d at69 ("While it may be more likely for domestic

transactions to involve parties residing in the United States, la] purchaser's citizenship

or residency does not affect where a transaction occurs; a foreign resident can make a

purchase within the United States, and a United States resident can make a purchase

outside the United States.") (quoting Plumbers' Union Local NO. 12 Pension Fund v.

Swiss Reins. Co., 753 F. Supp. 2d 166, 178 (S.D.N.Y.2010)). Furthermore, a mere

allegation that the transaction "took place in the United States" is insufficient to allege a

domestic transaction, "[a]bsent factual allegations suggesting that the Funds became

irrevocably bound within the United States or that title was transferred within the

United States, including, but not limited to, facts concerning the formation of the

contracts, the placement of purchase orders, the passing of title, or the exchange of

money." Id. at 70 (emphasis added).

In addition, it is necessary to distinguish between the transfer and the steps

necessary to carry it out. In Loginovskaya v. Batrachenko, 764 F .3d 266 (2d Cir. 2014),

decided after the ET Decision, the Court dealt with the extraterritorial application of §

22 of the Commodity Exchange Act ("CFA"). There, the plaintiff was a Russian citizen

and resident; the defendant was a U.S. citizen residing in Moscow, and the CEO of the

Thor Group, an international financial services group based in New York that managed

investment programs chiefly in commodities futures and real estate. Investors would

invest in Thor United which, in turn, was supposed to invest in one of the Thor

programs. The defendant induced the plaintiff to invest in the Thor program, she
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transferred $720,000 to Thor United's bank accounts in New York, but eventually lost

her investment. Id. at 268-69.

The plaintiff sued the defendant alleging that he had engaged in fraudulent

conduct in violation of CEA § 40.18 Applying its holding in Absolute, the Court

explained that in order for the plaintiff to rebut the presumption against

extraterritoriality and demonstrate that her investment was a domestic transaction, she

would have to show that "the transfer of title or the point of irrevocable liability for such

an interest occurred in the United States." Id. at 274. The plaintiff purchased an

interest in Thor United, and the investment contracts with Thor United were negotiated

and signed in Russia. Id. Although Thor United was incorporated in New York, "a

party's residency or citizenship is irrelevant to the location of a given transaction." Id.

(quoting Absolute, 677 F .3d at 7o) (internal quotation marks omitted). Furthermore,

although the plaintiff transferred her funds to Thor United's bank account in New York,

[t]hese transfers . . . were actions needed to carry out the transactions, and
not the transactions themselves — which were previously entered into
when the contracts were executed in Russia. The direction to wire transfer
money to the United States is insufficient to demonstrate a domestic
transaction.

Section 4o states in pertinent part as follows:

(1) It shall be unlawful for a commodity trading advisor, associated person of a commodity
trading advisor, commodity pool operator, or associated person of a commodity pool
operator, by use of the mails or any means or instrumentality of interstate commerce,
directly or indirectly—

(A) to employ any device, scheme, or artifice to defraud any client or participant or
prospective client or participant; or

(B) to engage in any transaction, practice, or course of business which operates as a fraud
or deceit upon any client or participant or prospective client or participant.

7 U.S.C. § 6o(i) (2008).
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Id. at 275.

The ET Decision imposed additional limitations on the Trustee's ability to allege

a domestic transfer. First, a transfer to a correspondent bank located in the United

States is not a domestic transfer for purposes of extraterritoriality. ET Decision, 513

B.R. at 228 n. 1. "Correspondent accounts are accounts in domestic banks held in the

name of foreign financial institutions. Typically, foreign banks are unable to maintain

branch offices in the United States and therefore maintain an account at a United States

bank to effect dollar transactions." Licci v. Lebanese Canadian Bank, SAL, 673 F .3d 50,

56 n. 3 (2d Cir.2o12) (citations and internal quotation marks omitted), certifying

questions to 984 N.E.2d 893 (N.Y. 2012). In this way, the use of a correspondent bank

facilitates the transfer of dollar-denominated payments to a foreign country. The

District Court's pronouncement reflects the view that although the purposeful use of a

correspondent bank account may support personal jurisdiction, Official Comm. of

Unsecured Creditors v. Bahrain Islamic Bank, 549 B.R. 56, 68 (S.D.N.Y. 2016), the

routing of transfer to a U.S. bank account to facilitate the transfer to a foreign bank

account is not a domestic transaction for extraterritoriality purposes. See Cendeflo v.

Intech Grp., Inc., 733 F. Supp. 2d 471, 472 (S.D.N.Y. 2010) (concluding that RICO did

not apply extraterritorially where the scheme's contacts with the United States were

limited to the movement of funds into and out of U.S. based bank accounts), affd, 457

F. App'x. 35 (2d Cir. 2012); Maxwell I, 186 B.R. at 817 n. 5 (debtor's payment of

overdraft debt owed to U.K. bank, routed through the creditor's U.S. account and
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immediately credited to the U.K. overdraft, was not a domestic transfer).19

Second, the ET Decision implies that an otherwise extraterritorial subsequent

transfer beyond the reach of § 55o(a)(2) cannot be drawn back as the result of a later,

subsequent transfer of the funds to the United States. The Trustee had argued before

the District Court that the policy of § 550(a) would be undermined if a U.S. debtor could

intentionally transfer its money offshore and retransfer it to the United States to avoid

the reach of the Bankruptcy Code. ET Decision, 513 B.R. at 231. Judge Rakoff rejected

the policy argument, stating that in such a circumstance, "the Trustee here may be able

to utilize the laws of the countries where such transfers occurred to avoid such an

evasion while at the same time avoiding international discord." Id. The statement

suggests that once funds have been transferred beyond the territorial reach of the

recovery provisions under Bankruptcy Code § 550(a)(2), the re-transfer of those funds

back to the United States cannot be recovered as a subsequent transfer under the

Bankruptcy Code.

Third, the District Court did not adopt Maxwell I's "component events" test, at

least as the Trustee reads it. Trustee advocates for an expanded test to determine that a

transfer is domestic, including the following "component events" he derives from

Maxwell I:

(i) the debtor's location; (ii) the defendants' location; (iii) where the
defendants engaged in business regarding the transaction; (iv) what

19 The Court is bound to apply the District Court's ruling on the use of a correspondent bank
account. Nevertheless, if title to the cash passed to the Subsequent Transferee when it reached a U.S.
correspondent bank account, and the Subsequent Transferee was then free to use the money as it saw fit,
the transfer occurred domestically under the Second Circuit case law discussed earlier. Moreover, the
transferee may have made subsequent transfers from the U.S. correspondent bank account to other
domestic transferees, and consequently, the funds may never have left the United States.
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transaction and agreements the parties entered into that led to the debt
that the transfers were used to pay; (v) where the parties' relationship was
centered when conducting the transaction underlying the debt that
triggered the transfers; (vi) the law governing the parties' transactions;
and (vii) how the transaction was concluded.

(Trustee Brief at 18.)20 Initially, the continuing relevance of certain "component events"

that the Trustee culls from Maxwell I is open to question. Maxwell I was decided when

the "conduct" and "effect" tests were controlling law in this Circuit, and several of the

"component events" identified by the Trustee refer to where conduct "relating to" the

transfer occurred rather than where the transfer itself occurred. These include "where

the defendants engaged in business regarding the transaction" and "where the parties'

relationship was centered when conducting the transaction underlying the debt that

triggered the transfers." (Trustee's Brief at 18.) Morrison subsequently abrogated the

"conduct" and "effects" tests because they led to unpredictable results, Morrison, 561

U.S. at 256, 261; accord Loginovskaya, 764 F .3d at 274 n. 9 (stating that Morrison

dispensed with the "conduct and effects" test), and the Trustee's conduct-related

"component events" call for the type of analysis that Morrison rejected.

Similarly, the Maxwell I Court distinguished certain conduct as "preparatory" to

the transfers. Maxwell I, 186 B.R. at 817 ("Even assuming that the transfers were

20 I do not adopt the Trustee's characterization of the "component events" identified by the Maxwell
I Court. Ruling that the transfers were extraterritorial, the Maxwell I Court observed that the debtor's
and the transferee banks' relationship was centered in England, the transfers satisfied antecedent debts
that arose in England, and the debtor repaid the debts by transferring the funds to the U.K. Maxwell I,
186 B.R. at 817. The U.S. sale that was the source of the funds was also a component event, but was "more
appropriately characterized as a preparatory step to the transfers," and was "insufficient—in light of the
absence of any other domestic connection—to characterize the transfers as occurring within the borders of
the U.S." Id. Notably, the District Court focused on the location of the recipients. The debtor-transferor
was an English holding company but its United States affiliates accounted for most of the debtor's asset
pool. See id. at 812.
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initiated in the U.S. after the U.S. assets were sold, this conduct is more appropriately

characterized as a preparatory step to the transfers.") (citing Gushi Bros. Co. v. Bank of

Guam, 28 F.3d 1535, 1538 (9th Cir.1994) ("[C]onduct occurring within the United States

which, standing alone, is merely preparatory or incidental to the proscribed conduct

does not confer ... jurisdiction.")). The Morrison Court expressly criticized the

distinction between "merely preparatory" conduct in the United States and conduct in

the United States that rendered the transaction domestic. Morrison, 561 F.2d at 258.

In truth, the conduct to which the Trustee points was, at most, those "actions

needed to carry out the transactions, and not the transactions themselves."

Loginovskaya, 764 F.3d at 275.

2. The Nineteen Chart Factors

In furtherance of his argument that the subsequent transfers in these cases were

predominately domestic, the Trustee's submission included the Chart that was required

by the Scheduling Order. (Trustee's Brief, Ex. 2-A, 2-B.) The Chart listed and explained

nineteen factors he argued were germane to the determination whether to dismiss a

complaint on extraterritoriality grounds, and showed which factors applied to each case.

Many of the factors are patently irrelevant under the criteria discussed in the ET

Decision and the Second Circuit cases discussed above. Some relate to the selection of

United States governing law or venue in the agreements between the subsequent

transferor and transferee (Factors 2, 3). These contract provisions have nothing to do

with where the parties exchanged the cash. And alleging that a feeder fund paid a fee to

a defendant Subsequent Transferee using BLMIS customer property, (Factor 14), is just

another way of saying the feeder fund transferred customer property, an essential
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element of a subsequent transfer claim. It says nothing about the domestic nature of the

transfer.

Other factors center on the Subsequent Transferee's knowledge that it was

entrusting or investing assets with a foreign feeder fund that entrusted or invested the

feeder fund's assets with BLMIS for the supposed purpose of investing in U.S. equity

and Treasury securities in the United States. (Factors 4-7.) Judge Rakoff considered

the U.S. origin of the initial transfer, and rejected it. ET Decision, 513 B.R. at 228

("Although the chain of transfers originated with Madoff Securities in New York, that

fact is insufficient to make the recovery of these otherwise thoroughly foreign

subsequent transfers into a domestic application of section 55o(a)."). In addition, the

CACEIS Complaint alleged that the defendants had knowingly invested with the New

York-based BLMIS through the feeder funds, but that allegation did not affect Judge

Rakoffs conclusion that the subsequent transfers were foreign. A Subsequent

Transferee's knowledge that it was investing in a foreign feeder fund that it knows will

invest or entrust money with BLMIS does not, without more, render the subsequent

redemption of that investment domestic.

Two other factors refer to fees received based on BLMIS' performance or fees for

investing with a feeder fund or soliciting others to invest in the fund. (Factors 14, 15.)

None of these factors or their underlying allegations pertain to the factors on which

Judge Rakoff focused: the "foreignness" of the parties and the location of the sending

and receiving bank accounts.
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The Trustee also places significance on the fact that some Subsequent

Transferees filed customer claims in the BLMIS liquidation. (Factor 17.) The

Subsequent Transfers have no relevance to the customer claim. The customer's net

equity claim is determined under the Net Investment Method approved by the Second

Circuit in In re BLMIS, 654 F .3d 229 (2d Cir. 2011), cert. denied, 133 S. Ct. 24 (2012),

and computes the difference between the amount the customer deposited and the

amount he withdrew. The relevant withdrawals are the initial transfers the customer

received from BLMIS, not the subsequent transfers a third-party received from a BLMIS

customer such as a feeder fund. If the Subsequent Transferee was also a BLMIS

investor, the third party subsequent transfers are unrelated to his net equity claim. If,

on the other hand, the Subsequent Transferee was not a BLMIS investor and is asserting

a BLMIS claim to recover his investment in the feeder fund, the Trustee has successfully

argued that feeder fund investors were not BLMIS customers under SIPA, and as

discussed above in the comity section of this opinion, do not have allowable net equity

claims for that reason.

Finally, many of the factors relied on by the Trustee touch on the actions by the

Subsequent Transferee in its own right or through a U.S. affiliate or U.S. service

provider relating to its investment in the feeder fund and BLMIS. These include

allegations that the Subsequent Transferee conducted due diligence in the United States,

or used U.S. affiliates or U.S. agents for this and other purposes, in connection with the

transfers or transactions at issue. (Factors 8-11.) Other factors relate more generally to

a relationship between the feeder fund and the Subsequent Transferee. These include

allegations that the parties "had significant U.S. connections by virtue of the Defendant's

53



11-02732-smb Doc 110-1 Filed 11/22/16 Entered 11/22/16 10:24:41 Main
Document Pg 54 of 93

communications with specific Feeder Fund offices, sales representatives, agents,

employees, and/or other representatives located in the U.S," (Factor 13), or the

Subsequent Transferee "participated in Feeder Fund management, and/or is an entity

created by, or for the benefit of, Feeder Fund management." (Factor 16.)

The proffers discussed below rely heavily on these U.S. connections and include

allegations that the U.S. agents or U.S. affiliates dominated and controlled the

Subsequent Transferee, and actually conducted its operations. The Trustee cites SEC v.

Gruss, No. 11 CiV. 2420, 2012 WL 3306166 (S.D.N.Y. Aug. 13, 2012) ("Gruss II") for

support. (See, e.g., Trustee's Supplemental Memorandum of Law in Opposition to the

Motion to Dismiss Based on Extraterritoriality Filed by Natixis S.A., Bloom Asset

Holdings Fund, and Tensyr Limited, and in Further Support of Trustee's Motion for

Leave to Amend, dated June 26, 2015, at 11 n. 9 (stating that the Gruss court found that

"issues of fact existed regarding whether an offshore fund was "foreign" for purposes of

extraterritoriality where complaint alleged that operational and investment decisions for

the offshore fund were made in New York, 'such that for all intents and purposes, the

[offshore fund] was based in New York.") ECF Adv. Pro. No. 10-05353 Doc. # 101).)

Gruss, however, undercuts rather than supports the Trustee.

In Gruss, the defendant was the chief financial officer of DBZCO which managed

several, separate hedge funds, including the Onshore Fund and the Offshore Fund, the

latter a Cayman Islands fund. SEC v. Gruss, 859 F. Supp.2d 653, 655 (S.D.N.Y. 2012)

("Gruss I"). The defendant transferred money without authority from the Offshore

Fund to the Onshore Fund. The transfers typically occurred between U.S. bank

accounts and often involved a transfer to a U.S. entity. Id. at 656. The SEC brought an
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enforcement action against the defendant alleging that the unauthorized transfers

violated the Investment Advisers Act ("IAA").

The defendant moved to dismiss arguing, among other things, that the complaint

was barred by the presumption against extraterritoriality. The District Court disagreed.

It distinguished the SEC action under the IAA from the private law suit under the

Exchange Act in Morrison, and concluded that Morrison did not apply. In support of its

conclusion, the District Court cited section 929P(b) of the Dodd—Frank Wall Street

Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376 (2010).

Section 929P(b), enacted after Morrison, which allows the SEC and U.S. Government to

bring certain enforcement actions based on conduct in the United States or conduct

outside the United States that has a "foreseeable substantial effect within the United

States." Id. at 664 & n. 4.21 The District Court speculated that section 929P(b) restored

the "conduct and effects test" for actions brought by the SEC or the Department of

Justice. Id. at 664 n. 4.

The District Court next concluded that even if Morrison applied, the SEC had

rebutted the presumption against extraterritoriality because the transactions were

domestic. The majority of Offshore Fund investors affected by the unauthorized

21 Section 929P(b) amended the Securities Act of 1933, the Exchange Act and the IAA by granting
the district court jurisdiction over actions or proceedings brought by the SEC or the United States
involving "(1) conduct within the United States that constitutes significant steps in furtherance of the
violation, even if the securities transaction occurs outside the United States and involves only foreign
investors; or (2) conduct occurring outside the United States that has a foreseeable substantial effect
within the United States." In Parkcentral Global Hub Ltd. v. Porsche Automobile Holdings SE, 763 F.3d
198 (2d Cir. 2014), the Court of Appeals questioned the import of the post-Morrison amendment.
Morrison made clear that the already district court had subject matter jurisdiction even if the
presumption against extraterritoriality meant it could not reach the merits. Id. at 211 n 11.
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transfers were located in the United States and the investors in both funds were

impacted by the fraud. Id. at 665. Moreover, the inter-fund transfers occurred

domestically between U.S. bank accounts. Id. at 665-66.

The District Court then returned to the "conduct and effects test:" "the Complaint

alleges other relevant facts that would have been dispositive under the conduct and

effects test, which may have been revived with Section 929P(b) of the Dodd—Frank Act."

Id. at 666. These allegations included New York-based DBZCO's activities relating to

and control of the Offshore Fund. It made all operational and investment decisions,

monitored its performance and compliance with all regulatory requirements, negotiated

the terms of its contracts, retained and borrowed money on its behalf, distributed

offering and subscription documents to potential investors and listed the Offshore

Fund's address in care of DBZCO at DBZCO's New York address. In addition,

accounting services for the Offshore Fund's investment and other activities were

performed primarily in New York, DBZCO's investor relations personnel distributed

financial and performance information to individual investors, and the Offshore Fund's

cash was held at and paid from U.S. bank and brokerage accounts. Id.

The Complaint also included allegations quoting or paraphrasing statements in

the offering memoranda and financial statements that showed a relationship between

U.S.-based securities and the Offshore Fund's investors and investments. For example,

the securities were marketed "to permitted U.S. persons . . . [and] to accredited

investors and qualified purchasers, as defined by the U.S. securities laws," the

investment objectives included investing in U.S. securities, and investors would be

required to pay certain U.S. taxes for dividend income and certain other interest from
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domestic investments, the auditors of the Offshore Fund were located in New York,

investors were instructed to wire their subscription payments to a Citibank account in

New York and DBZCO would send shareholders quarterly unaudited financial

information from DBZCO. Id. The U.S.-based control, connections and decision-

making cited by the District Court read like the Trustee's playbook; the same allegations

permeate the Trustee's proffers.

Following the denial of the motion to dismiss, the defendant sought to certify an

appeal to the Court of Appeals, arguing, inter alia, that the issue for certification

presented a controlling question of law regarding extraterritoriality. The District Court

denied the motion in Gruss II, observing that the controlling question was not purely

legal and involved factual questions under the "conducts and effects" test. "For

example, while the Offshore Fund's Offering Memoranda stated that it was a foreign

entity governed by foreign law, the Complaint alleges that the actual 'operational and

investment decisions for the Offshore Fund were all made ... in DBZCO's New York

office such that for all intents and purposes, the Offshore Fund was based in New York.'

Gruss II, 2012 WL 3306166, at *3. This holding is the portion of the Gruss II decision

cited by the Trustee to support his contention that the location of the U.S-based

management and control are relevant to the question of extraterritoriality.

The Trustee's reliance ignores that the District Court's discussion related to the

"conduct and effects" test that, it speculated, had been restored when the SEC or the

Government brought the action. As far as the Trustee's subsequent transfer claims are

concerned, the "conduct and effects test" was abrogated by Morrison, and he cannot rely

on the allegations in Gruss that the District Court highlighted as relevant to the
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extraterritoriality issues raised in that case. While the control or the management of a

foreign transferor or transferee by a U.S. affiliate may support the inference that the

entity resides in the United States in the limited circumstances discussed earlier, that

conduct relating to the transfer occurred in the United States or occurred outside the

United States with foreseeable U.S. effects is irrelevant to the extraterritorial analysis.

In the end, the ET Decision identifies only four possibly relevant facts to consider

in determining whether the Trustee has rebutted the presumption against

extraterritoriality: (i) the location of the account from which the transfer was made, (ii)

the location of the account to which the transfer was made, (iii) the location or residence

of the subsequent transferor and (iv) the location or residence of the Subsequent

Transferee. The single most important factor in determining whether the presumption

against extraterritoriality has been rebutted is obvious; where did the subsequent

transfer — the exchange of cash and passage of title — occur.22 If the subsequent transfer

occurred domestically — from a U.S. account to a U.S. account (excluding a

correspondent account) — it is a domestic subsequent transfer. As the Second Circuit

explained in Absolute, foreign entities can engage in domestic transfers. Conversely, a

foreign subsequent transfer between domestic entities is still a foreign subsequent

transfer. In addition, where the situs of the subsequent transfer is not alleged, but the

Trustee alleges that it occurred between U.S. residents, the ET Decision permits the

Court to infer that the subsequent transfer was domestic.

22 The Trustee did not include a factor addressing where the Subsequent Transferor became
irrevocably bound to make the transfer to the Subsequent Transferee, presumably because the District
Court focused exclusively on the location of the transfer.
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Finally, I conclude that a transfer by a U.S. resident from a U.S. account even to a

foreign transferee rebuts the presumption against extraterritoriality. The ET Decision

did not address this possibility. This type of transfer is analogous to the initial transfers

by BLMIS to foreign feeder funds. It is true that BLMIS was a U.S. citizen and made

initial rather than subsequent transfers, but BLMIS' U.S. citizenship and the subsequent

transferor's U.S. residence are analytically the same. No one has suggested that BLMIS'

recovery of an avoided transfer from an initial transferee foreign feeder fund is barred

by the presumption against extraterritoriality, and there is no reason to treat subsequent

transfers by a U.S. resident from a U.S. bank account differently.

The relevant Chart factors are, therefore, few. Only one factor in the Chart,

Factor 12, purports to identify instances in which the "Defendant utilized U.S. bank

account to receive transfers (includes correspondent accounts maintained by

Defendants in their own name at U.S. banks)." As noted, the District Court rejected the

notion that the transfer using a U.S. correspondent account made the transfer domestic,

and I am bound by that conclusion. The Chart does not include a corresponding factor

that the subsequent transferor used a U.S. bank account in connection with the transfer,

but the Trustee's proffers include numerous allegations to that effect. Two others touch

on the location or residence of the transferor and the Subsequent Transferee. Factor 1

purports to identify the transferors that maintained their principal operations in the

United States, suggesting that the United States was their principal place of business.

Factor 19 corresponds to those transferees that the Trustee asserts maintained a U.S.

office utilized in connection with the transfer. Finally, Factor i8 identifies U.S. citizens

that received subsequent transfers.
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3. The Disposition of the Motions to Dismiss and Leave to Amend

A substantial number of the Subsequent Transfer claims that were not dismissed

on the ground of comity are subject to dismissal based on extraterritoriality and require

scant comment. They do not include allegations that the Subsequent Transferee used a

U.S. bank in connection with the transactions,23 that the transferor maintained its

principal operations in the United States, that the transferee is a U.S. citizen or that the

transferee maintained a U.S. office utilized in connection with the transfer. The

following subsequent transfer claims are dismissed on this basis of extraterritoriality:

Table 4

A.P.
No.

Defendant-Transferee Transferor

09- Thema Fund Ltd. Thema Wise Investments
01364
09- HSBC Securities Services Alpha Prime Fund Ltd. (Bermuda); Hermes
01364 (Luxembourg) S.A. International Fund (BVI); Lagoon

Investment Ltd. (BVI); Thema Fund Ltd.
(BVI); Lagoon Investment Trust (BVI);
Thema Wise Investments (BVI)

09- HSBC Institutional Trust Thema International (Ireland)
01364 Services (Ireland) Ltd.
09- HSBC Securities Services Thema International Fund (Ireland)
01364 (Ireland) Ltd.
09- HSBC Institutional Trust Alpha Prime Fund Ltd. (Bermuda); Hermes
01364 Services (Bermuda) Limited International Fund (BVI); Thema Fund

Ltd. (BVI); Thema Wise Investments (BVI);
Lagoon Investment Limited (BVI)

09- HSBC Securities Services Alpha Prime Fund Ltd. (Bermuda); Thema
01364 (Bermuda) Limited Fund Ltd. (BVI); Thema Wise Investments

(BVI); Lagoon Investment Limited (BVI);
Hermes International Fund (BVI);

09- HSBC Fund Services Hermes International Fund Ltd. (BVI)
01364 (Luxembourg) S.A.

23 Although the Chart indicates in some cases that the defendant used a U.S. bank account in
connection with the transaction, the relevant proffer or pleading does not allege that the subsequent
transfer was made to a U.S. account.
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A.P.
No.

Defendant-Transferee Transferor

09- HSBC Bank Bermuda Alpha Prime Fund Ltd. (Bermuda); Hermes
01364 Limited International Fund (BVI); Thema Fund

Ltd. (BVI); Thema Wise Investments (BVI);
Lagoon Investment Limited (BVI)

09- Hermes International Fund Lagoon Investment Ltd. (BVI)
01364 Limited
09- Lagoon Investment Trust Lagoon Investment Ltd. (BVI)
01364
09- Equus Asset Mgmt. Ltd Thema Fund Ltd. (BVI); Thema
01364 International (Ireland); Thema Wise

Investments (BVI)
09- Hermes Asset Management Hermes International Fund (BVI); Lagoon
01364 Limited Investment Ltd. (BVI); Lagoon Investment

Trust (BVI)
09- Thema Asset Mgmt. Thema Fund Ltd. (BVI); Thema Wise
01364 (Bermuda) Investments (BVI)
09- Thema Asset Management Thema International (Ireland)
01364 Limited (BVI)
10- UBS Third Party Luxalpha SICAV (Lux.)
04285 Management Company SA
10- Access International Groupement Financier Ltd. (BVI);
04285 Advisors Ltd. Luxalpha SICAV (Lux.)
10- Access Management Groupement Financier Ltd. (BVI);
04285 Luxembourg SA (f/k/a Luxalpha SICAV (Lux.)

Access International
Advisors (Luxembourg) SA)
as Represented by its
Liquidator Maitre Fernand
Entringer

10- Access Partners SA as Groupement Financier Ltd. (BVI);
04285 represented by its Luxalpha SICAV (Lux.)

Liquidator Maitre Fernand
Entringer

10- Inter Investissements S.A. Oreades SICAV (Lux.)
05120 (f/k/a Inter Conseil S.A.)
10- M&B Capital Advisers Landmark Investment Fund Ireland
05311 Sociedad de Valores, S.A. (Ireland); Luxembourg Investment Fund

U.S. Equity Plus (Lux)
10- Reliance Management Luxembourg Investment Fund U.S. Equity
05311 (Gibraltar)Limited Plus (Lux.)
10- UBS Third Party Luxembourg Investment Fund U.S. Equity
05311 Management Company SA Plus (Lux.)

61



11-02732-smb Doc 110-1 Filed 11/22/16 Entered 11/22/16 10:24:41 Main
Document Pg 62 of 93

a. Picard v. UBS AG, Adv. Pro. No. 10-04285

The Chart identifies the following remaining subsequent transfer claims in this

adversary proceeding:

Table 5

A.P. No. Defendant-Transferee Transferor
10-04285 UBS AG Luxalpha SICAV (Lux.); Groupement

Financier Ltd. (BVI)
10-04285 UBS (Luxembourg) SA Groupement Financier Ltd. (BVI);

Luxalpha SICAV (Lux.)
10-04285 UBS Fund Services (Luxembourg)

SA
Groupement Financier Ltd. (BVI);
Luxalpha SICAV (Lux.)

10-04285 Patrick Littaye Groupement Financier Ltd. (BVI);
Luxalpha SICAV (Lux.)

10-04285 Pierre Delandmeter Groupement Financier Ltd. (BVI);
Luxalpha SICAV (Lux.)

Luxalpha and Groupement Financier were BLMIS feeder funds. (Proffered

Second Amended Complaint, dated June 26, 2015 at ¶2 ("UBS Proffered SAC') (ECF

Adv. P. No. 10-04285 Doc. # 210).) According to the Chart, the Trustee does not

contend that they maintained their principal operations in the United States or were

citizens of the United States. (Factors, 1,18.) Moreover, the UBS Proffered SAC alleges

that Luxalpha was a Luxembourg fund, (UBS Proffered SAC at 155), and Groupement

Financier was a BVI investment fund. (Id. at ¶ 61.) In addition, and with three

exceptions discussed below, the Chart also indicates that the Subsequent Transferees

did not use a U.S. office in connection with the transfers. Hence, the transfers took

place between non-U.S. residents. To overcome the presumption against

extraterritoriality, the Trustee must therefore allege facts showing that the actual

transfer of funds occurred domestically.
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The UBS Proffered SAC says little about the location of the subsequent transfers.

It alleges that "[r]edemptions in U.S. dollars for Groupement Financier, Groupement

Levered and Luxalpha were also processed through UBS S.A.'s account at UBS AG in

Stamford, Connecticut," (id. at ¶ 97), and BLMIS sent Luxalpha redemption payments

to UBS SA's account in Stamford, Connecticut and then to Luxalpha's bank account at

UBS SA. (Id. at ¶ 173.) The proffer does not explain what "processing" a redemption

means; either the redemptions were paid from a U.S. account to a U.S. account or they

were not. Furthermore, where Luxalpha received its redemption payments from BLMIS

relates to the initial transfer, not the subsequent transfer. The Trustee apparently

assumes that if the feeder fund received the redemption in a U.S. account, it must have

made the subsequent transfer from that U.S. account. The Trustee does not, however,

allege that the subsequent transfers were made from the Connecticut account or another

U.S. account or received in a U.S. account. Since the Trustee has failed to allege that

these subsequent transfers between foreign entities was made domestically, he has

failed to rebut the presumption against extraterritoriality and the claims are dismissed.

As to the exceptions, the Chart indicates that UBS AG maintains a U.S. office

"utilized in connection with the transaction." The UBS Proffered SAC alleges that "UBS

AG is a Swiss public company with registered and principal offices at Bahnhofstrasse 45,

CH-800i Zurich, and Aeschenvorstadt 1, CH-4051 Basel, Switzerland. UBS AG is the

parent company of the global UBS bank, and is present in New York, with offices at 299

Park Avenue, New York, NY 10171 and 101 Park Avenue, New York, NY 10178. It also

conducts daily business activities in Stamford, Connecticut and other locations in the

United States." (Id. at ¶ 42.) In essence, the Trustee alleges that UBS AG is a foreign
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corporation doing business in New York although he does not allege that it is registered

to do business in New York or anywhere else in the United States. Furthermore, he does

not allege that any subsequent transfer occurred domestically, and as the Subsequent

Transferor was plainly foreign, he has failed to overcome the presumption that these

transfers were extraterritorial.

The last two defendant Subsequent Transferees identified on the Chart are Pierre

Delandmeter and Patrick Littaye. The UBS Proffered SAC alleges that Delandmeter is a

citizen of Belgium, (id. at ¶ 53), a director of defendants Access Management

Luxembourg S.A. and Access Partners S.A., each of which is a Luxembourg limited

liability company (id. at Illi 48, 49), and a director of non-party Access International

Advisors Inc. ( "AIA Inc."), a New York corporation. (Id. at ¶ 50.) He was also a "Legal

Advisor" to Groupement and Groupement Levered, both foreign funds, and a "Director

and Legal Advisor" to Luxalpha, a Luxembourg fund. (See id. at ¶1153, 55.) The Trustee

alleges that Delandmeter received legal fees from Luxalpha and Groupement, (id. at ¶

292), and "upon information and belief," also received subsequent transfers from

subsequent transferees AIA Ltd., AIA LLC, AP (Lux), and AML (f/k/a AIA (Lux)). (Id. at

¶ 292.)

The UBS Proffered SAC alleges Littaye is "a citizen of France," (id. at ¶ 50), but

the parties have stipulated that he is located in Belgium. (Scheduling Order, Ex. 2, at 4.)

Littaye was a co-founder, Partner, Chairman, and Chief Executive Officer and co-owner

of AIA LLC, a director of Luxalpha and Groupement and Groupement Levered and co-

owner of AIA Ltd., AML and Access Partners. (UBS Proffered SAC at ¶ 50.) According

to the Trustee, Littaye "received millions of dollars of Subsequent Transfers, in an
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amount to be proven at trial," "[a] significant amount of the Subsequent Transfers

received by MA Ltd., AIA LLC, AP (Lux), and AML (f/k/a MA (Lux)) were subsequently

transferred to Littaye . either directly or indirectly, in the form of distributions,

payments, or other transfers of value," and "upon information and belief," Littaye

received at least $6.5 million in compensation "from bank accounts controlled by

Access's New York office." (Id. at ¶ 291.)

As with the case of the other subsequent transfers, the UBS Proffered SAC does

not allege the location of the transferor or transferee accounts or that the subsequent

transfers occurred domestically.

Consequently, all of the Subsequent Transfer claims appearing on the Chart that

relate to this adversary proceeding are dismissed.

b. Tremont and the Rye Funds

Tremont operated a group of BLMIS feeder funds all of which had some variation

of a name that included "Rye Select Broad Market" (collectively, the "Rye Funds").

Certain Rye Funds that included "Portfolio" in their names — Rye Select Broad Market

Portfolio Limited ("Rye Portfolio"), Rye Select Broad Market XL Portfolio Limited ("Rye

XL Portfolio") and Rye Select Broad Market Insurance Portfolio LDC ("Rye Insurance

Portfolio") — were registered in the Cayman Islands, and are sometimes collectively

referred to as the "Rye Cayman Funds." Three other Rye funds — Rye Select Broad

Market Fund L.P. ("Rye Broad Market"), Rye Select Broad Market XL Fund L.P. ("Rye

XL") and Rye Select Broad Market Prime Fund L.P. ("Rye Prime Fund") — were formed

in Delaware, and are sometimes collectively referred to as the "Rye Delaware Funds,"
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and with the Rye Cayman Funds, the "Rye Funds." (See Proffered Second Amended

Complaint, dated June 26, 2015 ("HSBC Proffered SAC') at 1111388-90 (ECF Adv. P. No.

09-01364 Doc. # 399).)

The Rye Cayman Funds exemplify feeder funds organized under foreign law that

had no connection, from an operational standpoint, with their country of organization.

Several proffered pleadings submitted by the Trustee discuss their principal places of

operations. The HSBC Proffered SAC is typical. According to the Trustee, the Rye

Funds were managed from and maintained their principal places of business and

headquarters in Rye, New York. (Id. at ¶ 392.) Tremont's New York employees, among

other things, conducted the Rye Funds' marketing, operations, diligence, and their

communications with investors, (id. at ¶ 393), and served on their boards. (Id. at ¶ 395.)

The Rye Cayman Funds had "registered offices" in the Cayman Islands, but had no

operating offices or operations there, (id. at ¶ 392), and as "exempted" companies, could

not solicit or accept investments from Cayman Island investors. (Id. at ¶ 394.) Finally,

Rye Funds maintained their accounts at the Bank of New York where they received

subscriptions and from which they paid redemptions. (See id. at ¶ 396; see also

Trustee's Proffered Allegations Pertaining to the Extraterritoriality Issue as to Mistral

(SPC), dated June 26, 2015 ("Mistral Proffer"), at ¶ 46 (alleging that beginning in the

fall of 2006 if not earlier, Tremont closed the Rye Cayman Funds' Bermuda-based bank

accounts, and thereafter made every redemption payment from the fund's New York-

based accounts at the Bank of New York) (ECF Adv. Pro. No. 12-01273 Doc. # 57).)

The Rye Cayman Funds had to operate from somewhere if not the Cayman

Islands. Although the Trustee does not allege that the Rye Cayman Funds were
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registered to do business in New York, the Court concludes that the Trustee has

adequately alleged that they maintained their principal and only operations in New York

and that they therefore resided in New York. In addition, they made the subsequent

transfers at issue at least since the fall of 2006 if not earlier from an account located in

New York.

Furthermore, and with certain exceptions discussed in footnotes 27 and 32, the

proffers allege that the subsequent transfers were received in a U.S.-based bank account

or support the inference that they were received in a U.S.-based account based on the

provisions of the subscription/redemption agreements requiring that redemptions be

paid to a U.S.-account. The following table summarizes the latter group of transfers:

Table 6

A.P. No. Transferee ECF Doc. No.
of Proffer

Proffer
Reference
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og-o136424 HSBC Bank plc 399 ¶ 42128
10-05120 BNP Paribas Securities Services, S.A. 73 ¶ 9226
12-01576 BNP Paribas Securities Services, S.A.;

BNP Paribas Bank & Trust Cayman
Ltd.; BNP Paribas Arbitrage SNC27

64 ¶ 92

10-05354 ABN AMRO BANK N.V., p/k/a Royal
Bank of Scotland, N.V.

101 ¶11 65-6928

24 According to the Chart, this adversary proceeding also involves a subsequent transfer from Thema
International Fund plc ("Thema") to HSBC Bank plc. Although the Chart indicates that Thema
International maintained its principal operations in the United States, Thema International is an Irish
entity, (HSBC Proffered SAC at ¶ 64), and I have been unable to locate a factual allegation in the 141-page
HSBC Proffered SAC that Thema International maintained its principal operations in New York.
Furthermore, the Chart does not indicate that HSBC Bank plc used a U.S. office in connection with the
transaction. Accordingly, the subsequent transferor and Subsequent Transferee are foreign entities that
did not reside in the United States. According to the HSBC Proffered SAC, following a redemption
request, Thema received $14,094,388.97 in a N.Y.-based HSBC Bank USA account for the benefit of
HSBC Bank plc, (id. at 111540-41), and subsequently transferred the same amount to HSBC plc. (Id. at ¶11
542-43.) It is not entirely clear whether the HSBC Proffered SAC is alleging that HSBC Bank plc was
BLMIS' initial transferee with Thema acting as its agent, or Thema's subsequent transferee. If the latter,
the Trustee has failed to rebut the presumption against extraterritoriality and the claim is dismissed.
Although the HSBC Proffered SAC implies that Thema made the subsequent transfer from a N.Y.-based
custodial account, it does not identify the location of the transferee account. Thus, the only U.S.
connection is the source of the subsequent transfer, and this is insufficient based on the criteria discussed
earlier.

The Chart also lists two transfers from BLMIS to Thema International and Lagoon Investment.
These appear to be initial transfers, not Subsequent Transfers, and are beyond the scope of the ET
Decision, which interpreted 11 U.S.C. § 550(a)(2).

25 Paragraph 421 states in relevant part: "HSBC Bank plc received at least $53,000,000 from Rye
XL Portfolio to HSBC Bank plc's account at HSBC Bank USA."

26 Paragraph 92, which applies to all of the BNP entities listed in the table, states in relevant part:
"Defendants executed subscription agreements for investments in the Tremont Funds that were domestic
in nature.....Mhe subscription agreements requested that Tremont direct redemptions to BNP's bank
account in New York."

27 Despite its listing in the Chart, the Complaint does not allege that any Rye Cayman Fund made a
subsequent transfer to BNP Paribas Securities Services Succursale de Luxembourg, and it is not
mentioned in the Trustee's Proffer. This defendant was included in the motion to dismiss, and
accordingly, any claims arising from alleged subsequent transfers by a Rye Cayman Fund to this BNP
entity are dismissed.

In addition, Complaint alleges claims arising from subsequent transfers by a Rye Cayman Fund to
BNP Paribas Bank & Trust (Canada) ("BNP Canada"), a Canadian entity, which was also included in the
motion to dismiss but omitted from the Trustee's opposition and the Proffer. These subsequent transfer
claims are also dismissed.

28 Paragraphs 65-69 state in relevant part:

65. ABN/RBS instructed Tremont to make all transfers in connection with the 2006
Transactions to ABN/RBS's bank account in New York. In the 2006 Swap Confirmation,
ABN/RBS instructed Tremont to make all payments to ABN/RBS via a bank account that
ABN/RBS held at its New York branch; ABN/RBS received all payments from Rye
Portfolio Limited XL in its New York account. In connection with ABN/RBS's investment
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12-01273 Mistral (SPC) 57 ril 18-1929
12-01278 Zephyros Limited 58 ¶¶ 20-213°
12-01698 RBC Dexia Investor Services Trust 57 ¶ 2831

in Rye Portfolio Limited, Subscription Agreements provided that redemption payments
would be made to ABN/RBS's bank account at its New York branch; ABN/RBS received
all payments from Rye Portfolio Limited in its New York account. Accordingly, every one
of the subsequent transfers at issue was sent from the Tremont Funds' bank accounts in
New York to ABN/RBS's bank account in New York

66. ABN/RBS maintained a bank account at its ABN AMRO Bank NV New York Branch
in New York, which was a "resident of the United States" according to its July 2008 USA
Patriot Act Certification. ABN/RBS designated that account . . . in the 2006 Transactions
to receive both collateral and redemption payments — the subsequent transfers at issue —
from the Tremont Funds.

67. With respect to the 2006 Transactions, Rye Portfolio Limited XL utilized its bank
account at the Bank of New York to transfer each of the collateral payments at issue to
ABN/RBS's bank account at its New York Branch.

68. Likewise, Rye Portfolio Limited utilized its account at the Bank of New York to
transfer each redemption payment to ABN/RBS at its New York bank account.

69. Similarly, with regard to the transfers sent and received in connection with the 2007
Transactions, ABN/RBS designated its bank account at its ABN AMRO Bank NV New
York Branch to receive both collateral and redemption payments from the Tremont
Funds. Utilizing their bank accounts at the Bank of New York, Rye Broad Market XL and
Rye Broad Market — the Tremont Funds involved with the 2007 Transactions — made
transfers of collateral and redemption payments to ABN/RBS's bank account at its New
York Branch.

29 Paragraphs 18-19 state in relevant part: "New York or New Jersey was the situs selected by
Mistral for making and receiving such transfers. Specifically, Mistral used a bank account at the Northern
Trust International Banking Corporation in New York or New Jersey to effect such payments (the "U.S.
Account"). . . . With respect to Rye Portfolio Limited, Mistral designated such use of this U.S. Account in
subscription and redemption documents. . . ."

30 Paragraphs 2 0-21 state in relevant part: "The United States was the situs selected by Zephyros for
making and receiving such transfers. Specifically, Zephyros used the bank account of its U.S.-based
administrator/custodian SEI at Wachovia National Bank in the United States to effect such payments (the
"U.S. Account"). . Zephyros designated such use of the U.S. Account in a Fairfield Sentry subscription
agreement and in Rye Portfolio Limited redemption documents . . . ."

31 Paragraph 28 states: "Upon information and belief based on the other RBC-Dexia entities'
designations of their own U.S. bank account (by and large at Citibank in New York), RBC-Dexia Trust
similarly designated and received its redemptions from Rye Portfolio Limited into a bank account in the
United States."
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12-01699 Guernroy Limited32 54 TT 28-2933

Several of the Subsequent Transferees contend that the Trustee failed to allege

that the bank accounts used to effect the subsequent transfers were not correspondent

accounts, and he therefore failed to allege a domestic transaction.34 (See Reply

Memorandum in Further Support of the BNP Paribas Defendants' Motion to Dismiss

Based on Extraterritoriality, dated Sept. 3o, 2015, at 2, 10, 25 (ECF Adv. Pro. No. 10-

'34457 No. Doc. # 93).) The ET Decision does not suggest that the Trustee must allege

32 The Chart includes the defendant Royal Bank of Canada (Channel Islands) Limited ("RBC-CI"),
and the Complaint, Ex. N, alleges that Rye Portfolio subsequently transferred $4,637,106 to "Guernroy or
RBI-CI." (See also Complaint, dated June 6, 2012 at ¶ 86 (ECF Adv. P. No. 12-01699 Doc. # a) The
Proffer alleges that the RBC-CI's New York accounts at Deutsche Bank and JP Morgan Chase Bank
received redemptions for other entities, (Trustee's Proffered Allegations Pertaining to the
Extraterritoriality Issue as to Royal Bank of Canada, dated June 26, 2015 at¶ 29(ECF Adv. P. No. 12-
'31699 Doc. # 54)), but does not allege that RBC-CI received any redemptions in its own name. The
motion to dismiss included claims alleging subsequent transfers from Rye Portfolio to RBC-CI; these
claims are dismissed and leave to amend is denied.

33 Paragraphs 28-29 state in relevant part: "New York was the situs repeatedly selected by
Defendants for both receiving redemptions and remitting subscriptions. . . . RBC-Guernroy also used an
account in RBC-CI's name at JPMorgan Chase Bank in New York to receive redemptions from . . . Rye
Portfolio Limited. . . ."

34 After briefing, the Trustee apprised the Court of the decision in Official Comm. of Unsecured
Creditors of Arcapita, Bank B.S.C. v. Bahrain Islamic Bank, 549 B.R. 56 (S.D.N.Y. 2016), and implied
that it undercut the ET Decision's conclusion that the use of a correspondent bank account did not
support a domestic transfer. (Letter from David J. Sheehan, Esq. to the Court, dated Apr. 7, 2016 (ECF
Doc. # 13051).) In Arcapita, the Official Committee of Unsecured Creditors (the "Committee") brought a
preference action, seeking to avoid and recover preferential transfers that had been made to the
defendants' New York correspondent bank accounts. The defendants moved to dismiss for lack of
personal jurisdiction. The District Court concluded that the use of New York correspondent accounts
supported the assertion of personal jurisdiction, id. at 68; accord Licci v. Lebanese Canadian Bank, SAL,
984 N.E.2d 893, 900 (N.Y. 2012), and added that "if preferential transfers are found to have occurred,
they occurred at the time the funds were transferred into the New York correspondent bank accounts."
Arcapita, 549 B.R. at 70.

As the Second Circuit indicated in Absolute, whether sufficient contacts with the United States
support the assertion of personal jurisdiction is a different question from whether a transaction is
domestic for purposes of extraterritoriality. The use of a U.S. correspondent bank account to process a
dollar-denominated transaction may confer personal jurisdiction over the transferee but under the ET
Decision, does not render an otherwise foreign transfer domestic. Arcapita does not modify the District
Court's conclusion.
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the use of a non-correspondent bank account to survive the dismissal of his subsequent

transfer claims. While the claims may not ultimately survive for this reason, that must

await future development of the facts which go outside the record and cannot be

considered on this motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of

Civil Procedure. Accordingly, the motions to dismiss the claims included in Table 6 are

denied and leave to amend is granted to the extent of these claims.

c. Fairfield Greenwich

Two of the adversary proceedings (Nos. 12-01701 and 12-01702) involve

subsequent transfers by Fairfield Greenwich (Bermuda) Ltd. ("Fairfield Bermuda") and

Fairfield Greenwich Ltd. (Cayman Islands) ("Fairfield Cayman"), both organized under

foreign law (Bermuda and the Cayman Islands, respectively). They were part of FGG.

They received fees from FGG feeder funds, including Greenwich Sentry, L.P., and

Greenwich Sentry Partners, L.P. (collectively, "Greenwich Sentry") and Fairfield Sentry,

and distributed the fees to FGG partners. (Trustee's Proffered Allegations Pertaining to

the Extraterritoriality Issue as to Defendants SafeHand Investments, Strongback

Holdings Corporation, and PF Trustees limited in its Capacity as Trustee of RD Trust,

dated June 26, 2015 ("SafeHand Proffer"), at 71 2-4 (ECF Adv. Proc. No. 12-01701 Doc.

# 62); see Proffered Allegations Pertaining to the Extraterritoriality Issue as to

Defendants Dove Hill Trust and FG Investors Ltd., dated June 26, 2015 ("Dove Hill

Proffer"), at¶113-5 (ECF Adv. Proc. No. 12-01702 Doc. # 61).) To the extent they

received fees from or originating with the Fairfield Sentry (or Fairfield Lambda or

Fairfield Sigma), the subsequent transfer claims are barred under the doctrine of

comity. The balance of the discussion concerns the transfers that originated with other
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feeder funds, including Greenwich Sentry, that were not the subject of foreign

liquidation proceedings.35

Fairfield Cayman maintained its principal place of business in New York,

(SafeHand Proffer at ¶ 13; Dove Hill Proffer at 11111 4, 32), and "operated out of FGG's

New York headquarters." (SafeHand Proffer at ¶ 3, accord id. at ¶ 6.) Although

"formed under foreign law, it reported its principal place of business as FGG's New York

headquarters, registered to do business in the State of New York, and listed its principal

executive office as FGG's New York headquarters," (SafeHand Proffer at ¶ 40 (emphasis

added); accord (Dove Hill Proffer at If 36; Fairfield Proffered SAC If 258))36, and never

had employees or an office in the Cayman Islands or in Ireland, where it was initially

organized. (Dove Hill Proffer at 36.) Fairfield Cayman is similar to the Rye Cayman

Funds, and accordingly, the Trustee has alleged that Fairfield Cayman resides in New

York.

On the other hand, the Trustee has failed to allege that Fairfield Bermuda

maintained its principal operations or principal place of business in New York or the

United States. Fairfield Bermuda provided risk management services and acted as

placement agent to a number of FGG investment vehicles and feeder funds and also

allegedly provided investment advisory services to Fairfield Sentry. (Fairfield Proffered

35 The Greenwich Sentry entities were both Delaware limited partnerships, and debtors in jointly
administered chapter ii proceedings in this Court. (See In re Greenwich Sentry, L.P., Case No. 10-16229
(SMB).)

36 The Fairfield Proffered SAC refers to the Proffered Second Amended Complaint, dated June 26,
2015 (ECF Adv. P. No. 09-1239 Doc. # 187). The allegations in the Fairfield Proffered SAC are
incorporated by reference in the SafeHand Proffer at ¶ 47 and the Dove Hill Proffer at 116o.
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SAC at ¶ 56.) Although the Trustee avers that Fairfield Bermuda "operated out of FGG's

New York headquarters," (SafeHand Proffer at ¶ 3; accord id. at ¶ 6; see id. at ¶ 42), he

also alleges that it had a small number of employees in Bermuda and rented a small

office there. (SafeHand Proffer at 1142; Dove Hill Proffer at ¶ 43; Fairfield Proffered

SAC at 111i 273-74.) The Bermuda employees performed some risk analysis on the

Fairfield Sentry assets but reported to FGG New York personnel. (Fairfield Proffered

SAC at ¶ 199.) Fairfield Bermuda also maintained a bank account in Bermuda. (Id. at ¶

272.) Unlike Fairfield Cayman, Fairfield Bermuda did not report its principal place of

business as New York, and in a marketing publication entitled "The Firm and Its

Capabilities," at 7, FGG listed Fairfield Bermuda's office address as Suite 6o6, 12 Church

Street, Hamilton Bermuda HM11.37 Finally, the Trustee alleged in the Amended

Complaint, dated July 20, 2010, at ¶ 121 (Adv. Pro. No. 09-01239 ECF Doc. # 23) filed

in Picard v. Fairfield Sentry Limited, that Fairfield Bermuda maintained its principal

place of business in Hamilton, Bermuda.

i. Picard v. SafeHand Inv., Adv. Pro. No. 12-01701

A. The Parties

The Chart identifies three defendant Subsequent Transferees, SafeHand

Investments ("SafeHand"), Strongback Holdings ("Strongback") and PF Trustees

Limited in its capacity as trustee of RD Trust ("PF" and collectively with SafeHand and

Strongback, the "Piedrahita Entities"). The Piedrahita Entities were formed by Andr6s

37 A copy of "The Firm and Its Capabilities" is attached to the Declaration of Jeffrey E. Baldwin in
Support of FG Foreign Defendant Motion to Dismiss Based on Extraterritoriality, dated Sept. 30, 2015,
as Exhibit 3 (ECF Adv. Proc. No. 12-01701 Doc. # 68). The Trustee quoted from it in the Fairfield
Proffered SAC at TIT 426-27.
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Piedrahita, a founding partner of FGG, to receive his partnership distributions from

FGG. (SafeHand Proffer at ¶ 1.) The fees charged investors in Fairfield Sentry and

Greenwich Sentry were funneled to Fairfield Cayman and Fairfield Bermuda, and then

distributed to Piedrahita through SafeHand, Strongback and PF. (Id. at 11113-5, 7, 14.)

To protect the hundreds of millions of distributions he ultimately received, Piedrahita

moved his profit distributions into entities like these three defendants created in foreign

countries. (Id. at ¶ 15.) According to the Trustee, the Piedrahita Entities and Piedrahita

received $219,004,944. (Id. at ¶ 14.)

Piedrahita was a citizen of the Republic of Colombia and the United Kingdom,

but resided in the United States for most of his adult life and obtained permanent

resident status. (SafeHand Proffer at ¶¶ 9-10.) At all relevant times, the Piedrahita

Entities were Cayman Island entities. (Id. at 1111 16, 21, 25.)38 The SafeHand Proffer

indicates that Piedrahita controlled the Piedrahita Entities. It further alleges that

SafeHand maintained a P.O. Box as its registered address in the Cayman Islands, and

implies that it did not have any employees or offices other than the post office box. (Id.

at 11 16.) Furthermore, as an exempt company, it could not engage in business in the

Cayman Islands except to further its business interests outside of the Cayman Islands,

(id.), and when Piedrahita formed SafeHand he indicated to the U.S. Government that

SafeHand was a "foreign eligible entity with a single owner electing to be disregarded as

a separate entity." (Id. at ¶ 17 (internal quotation marks omitted).) The Trustee

concludes form this election that SafeHand effectively served as Piedrahita's later ego.

38 Strongback was formed in the Cayman Islands in November 2001, but was subsequently
deregistered in December 2011 and reregistered in Malta. All of the subsequent transfers at issue
occurred while it was a Cayman Islands entity.
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(Id.) These allegations imply that SafeHand conducted no operations in the Cayman

Islands, and to the extent it conducted any operations, it did so through Piedrahita in

the United States.

The SafeHand Proffer did not include similar allegations regarding Strongback

and PF that would support the conclusion that they reside in the United States.

Although it includes the conclusory allegation that Strongback served as Piedrahita's

alter ego, (id. at ¶ 22), it does not allege where it maintained an office or whether it had

any employees. PF was also a Cayman Islands entity with a registered office at the same

address as SafeHand, (id. at 126), and is now the sole owner of SafeHand. (Id. at ¶ 28.)

The SafeHand Proffer does not otherwise include allegations pertaining to its

operations, offices or employees, if any.

B. The Subsequent Transfers

The allegations regarding the transfers are confusing. Initially, the SafeHand

Proffer alleges that Fairfield Cayman made the subsequent transfers from a New York

account, (id. at ¶ 13), but does not identify the location of the account that was the

source of the Fairfield Bermuda payments. The Trustee alleges that SafeHand received

$212,77,342 in distributions from Fairfield Cayman and $6,227,602 in distributions

from Fairfield Bermuda, (id. at ¶ 2o), and SafeHand received those payments in a New

York correspondent account in New York. (Id. at ¶ i8.) The amount allegedly paid to

SafeHand corresponds to the amounts allegedly received by all three Piedrahita
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Entities 39 (See id. at ¶ 14.) In addition, although the SafeHand Proffer states that

subsequent transfers were deposited in Strongbacks' New York account at Wachovia

Bank in New York, (id. at ¶ 24), the proffer does not allege the amount of those

subsequent transfers, and the schedule of subsequent transfers made to Strongback that

is attached to the Amended Complaint is blank. (See Amended Complaint, App'x III,

Ex. B.) Accordingly, the Trustee does not identify any subsequent transfers made to

Strongback. The Trustee's failure to allege any domestic subsequent transfers to

Strongback fails to rebut the presumption against extraterritoriality, and any such

claims are dismissed.

The claims against PF seemed to be based solely on its status as the parent of

SafeHand. (See SafeHand Proffer at ¶ 28 ("RD Trust is now the sole owner of Safehand.

Thus, PF Trustees in its capacity as trustee of RD Trust, owns and is in possession of all

transfers that were received by Safehand.").) The SafeHand Proffer does not identify

any subsequent transfers to PF in its own name, and an exhibit to the Amended

Complaint indicates that SafeHand "and/or" PF received $172,631,780 in subsequent

transfers. (Amended Complaint, App'x III, Ex. A.) The Trustee has not alleged a

domestic subsequent transfer to PF, and has not articulated a basis to pierce SafeHand's

corporate veil, which is presumably governed by Cayman Islands law, and hold PF liable

for the transfers to SafeHand. Accordingly, the Trustee has failed to rebut the

39 Much of this amount originated from fees paid by Fairfield Sentry. (See Amended Complaint,
dated May 31, 2013 ("Amended Complaint"), App'x II, Ex. C; App'x II, Ex. D (ECF Adv. P. No. 12-01701
Doc. # 13).)
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presumption against extraterritoriality, and the subsequent transfer claims asserted

against PF are also dismissed.

This leaves SafeHand. As noted, the transfers that originated with the Fairfield

Funds are dismissed on grounds of comity. The transfers from Fairfield Cayman were

made by a U.S. resident from a U.S. account. Although SafeHand received the

subsequent transfers in a correspondent account, the allegations are sufficient under the

criteria discussed above to rebut the presumption against extraterritoriality. Hence, the

motion to dismiss these claims is denied.

The claims alleging subsequent transfers from Fairfield Bermuda are dismissed.

They were made by a foreign entity, the Trustee does not allege that they were made

from a U.S. bank account, and they were made to correspondent bank account.

SafeHand's residence, the only connection to the United States, is insufficient to rebut

the presumption of extraterritoriality.

ii. Picard v. Barreneche, Inc., Adv. Pro. No. 12-01702

A. FG Investors

FG Investors was created by Charles Murphy, an FGG partner, to receive

distributions from FGG, (Dove Hill Proffer at ¶ 0, and operated in the same manner

and for the same purposes as the Piedrahita Entities. (See id. at 1114-5.) FG Investors

was formed under Cayman Islands law but controlled by Murphy, a U.S. citizen and

New York resident, from New York. (Dove Hill Proffer at ¶¶9-12.) The Dove Hill

Proffer does not allege where or whether it maintained offices or operations, or whether

it employed anyone.
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According to the Dove Hill Proffer, FG Investors received at least $5,941,335

from Fairfield Cayman to FG Investors and at least $675,700 from FG Bermuda. A

substantial portion of the transfers originated from Fairfield Sentry, (Complaint, dated

June 6, 2012, ("Complaint") App'x II C (ECF Adv. P. No. 12-01702 Doc. # 1)1 and are

not recoverable on grounds of comity. As in SafeHand's case, the Fairfield Cayman

subsequent transfers were made from its New York account at JP Morgan Chase. (Dove

Hill Proffer at ¶ 17; see id. at ¶ 37.) The Dove Hill Proffer does not, however, allege

where FG Investors received the subsequent transfers. Nevertheless, the Trustee alleges

that the transfers were made by an entity registered to do business in New York from a

New York account, and as in the case of SafeHand, the allegations are sufficient to rebut

the presumption against extraterritoriality. Hence, the motion to dismiss these claims is

denied.

The claims alleging subsequent transfers from Fairfield Bermuda to FG Investors

are dismissed for the same reasons discussed in connection with SafeHand. Unlike

Fairfield Cayman, Dove Hill Proffer does not allege facts showing that Fairfield

Bermuda resided in the United States or made the subsequent transfers from a U.S.

account, and as noted, does not allege where FG Investors received the transfers.

B. Dove Hill Trust

Dove Hill Trust ("DHT") was created by Yanko della Schiava, a FGG sales

employee, to receive salary and bonus payments from FGG. (Dove Hill Proffer at TT 1,

22, 27.) He was also a Fairfield Sentry investor, and DHT received a redemption

payment. (Id. at ¶ 22.) The proffer does not allege where DHT was formed or

maintained its principal place of business. However, the Complaint alleged that Asiaciti
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Trust Singapore Pte Ltd. acted as DHT's trustee and maintained its location at 163

Penang Road, #02-01 Winsland House II, Singapore, 238463. (Complaint at1 76.)

The proffer alleges that Fairfield Cayman transferred at least $400,000 to DHT,

(Dove Hill Proffer at ¶ 7), although an exhibit annexed to the Complaint identifies only

one transfer in the amount of $59,039. (Complaint, App'x III, Ex. B.) As noted earlier,

Fairfield Cayman was registered to do business in New York and made its subsequent

transfers from New York-based bank accounts. (Dove Hill Proffer at ¶ 30.) The Dove

Hill Proffer further alleges that DHT used New York bank accounts "in connection with

the transfers at issue," (id. at ¶ 29), but does not allege, unlike the allegations in many

other proffers, that Dove Hill received the transfers in a U.S. Account. Nevertheless, the

transfers were made by a U.S. resident from a N.Y. account, the Trustee has rebutted the

presumption against extraterritoriality and the motion to dismiss these claims is denied.

d. Remaining Claims

i. Picard v. Cardinal Mgrnt., Inc., Adv. Pro. No. 10-04287

The parties have stipulated that Cardinal Management, the subsequent

transferor, and Dakota Global Investments, the Subsequent Transferee, are foreign

entities, (Scheduling Order, Ex. A at 8), and neither the Chart nor the proffer, (see

Trustee's Proffered Allegations Pertaining to the Extraterritoriality Issue as to Dakota

Global Investments, Ltd., dated June 26, 2015 (ECF Adv. P. No. 10-04287 Doc. # 69)),

indicates that either maintained offices in the United States. The only arguably

pertinent allegation in the proffer is that "Dakota's agents also had Cardinal on occasion

utilize a U.S. branch of Wachovia Bank to facilitate its transfers of money from BLMIS."

(Id. at ¶ 19.) This statement refers to the initial transfer from BLMIS to Cardinal, not
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the subsequent transfers from Cardinal to Dakota. The Trustee has failed to rebut the

presumption against extraterritoriality, and the claim is dismissed.

u. Picard v. Equity Trading Portfolio, Ltd., Adv. Pro. No. 10-
04457

The Trustee alleges that Equity Trading Portfolio Ltd. ("Equity Portfolio"), a BVI

entity, (BNP Proffer at ¶ 147 (ECF Adv. P. No. 10-04457 Doc. # 90)),4° and a BLMIS

customer, subsequently transferred $15 million to BNP Paribas Arbitrage SNC ("BNP

Arbitrage"). (Id.) The Trustee does not indicate in the Chart that Equity Portfolio

maintained its principal operations in the United States (Factor 1), and the BNP Proffer

does not allege otherwise.

The Trustee alleges that BNP Arbitrage resides in New York with offices located

at 787 Seventh Avenue. (Id. at ¶ 5.) However, the Trustee alleged in the Complaint,

dated Nov. 3o, 2010 (ECF Adv. P. No. 10-04457 Doc. # 2), that BNP Arbitrage was

organized under the laws of France and maintained an office in Paris with no mention of

New York. (Complaint at ¶ 13.) Furthermore, the BNP Proffer incorporated the

Complaint by reference, (BNP Proffer at ¶ 158), and thus, the Trustee has made

contradictory allegations on this point without any effort to explain the contradiction.

Nevertheless, even if the transferor and transferee did not reside in the United

States, the BNP Proffer alleges that the subsequent transfer was wholly domestic.

BLMIS wired a $15 million redemption payment to an HSBC account in New York "held

in the name of Citco Bank Nederland N.V., Dublin Branch for the benefit of Equity

40 This is the same BNP Proffer referred to earlier. The Trustee submitted this proffer in four
adversary proceedings.
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Portfolio," and "Equity Portfolio transferred $15 million into an account held by BNP in

New York on behalf of BNP Arbitrage." (Id. at ¶ 162.) As noted in an earlier citation to

their response, BNP Defendants contend that the Trustee did not allege the use of non-

correspondent accounts, but I do not read the ET Decision to impose that pleading

burden on the Trustee. Accordingly, the motion to dismiss this subsequent transfer

claim is denied, and leave to amend is granted.

iii. Picard v. Radcliffe Inv., Ltd., Adv. Pro. No. 10-04517

The Trustee contends that Radcliffe Investments Limited made a subsequent

transfer to Rothschild Trust Guernsey Limited ("Rothschild Trust"). As alleged in the

Proposed First Amended Complaint, dated June 26, 2015 ("Radcliffe Proposed

FAC')(ECF Adv. P. No. 10-04517 Doc. # 46), Radcliffe opened an account number 1FR-

100 (the "Account") with BLMIS, but was a "mere passive investment vehicle," (id. at ¶

44), and Rothschild Trust managed, controlled and actually owned the Account. (Id at

¶118-9.) Radcliffe was formed under the laws of the Cayman Islands, and maintained its

registered office in Georgetown, Cayman Islands. (Id. at ¶ 8.) Rothschild Trust was

incorporated under the laws of Guernsey, and maintained its principal place of business

in Guernsey. (Id. at ¶ 9.) The defendant Robert D. Salem, a London businessman, was

the ultimate beneficiary of the transfers at issue. (Id. at ¶ io.) Mr. Salem is in default,

(id. at ¶ 10 n. 2), and will not be mentioned further. The Radcliffe Proposed FAC further

alleges, "[u]pon information and belief, that Radcliffe was owned by a Guernsey-based

trust, and Rothschild Trust was the trustee of the Guernsey-based trust. (Id. at 118.)

The Radcliffe Proposed FAC does not allege, and the Chart does not indicate, that either

Radcliffe or Rothschild maintained an office or conducted business operations in the
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United States other than the ownership of and the activities relating to Radcliffe's

BLMIS account.

On or about May 31, 2007, Rothschild Trust directed BLMIS to close the Account

and transfer the proceeds to the Rothschild Trust account at JP Morgan Chase Bank.

"Upon information and belief, the routing number for the [Rothschild] Trust Account is

only used for accounts opened in New York with U.S. banking institutions." (Id. at Ilf

46-47.) On June 5, 2007, BLMIS wired $7,120,054, of which $2,120,054 represented

fictitious profits. (Id., Ex. B, at 7.) The Trustee alleges that a similar letter was sent to

BLMIS on or about October 31, 2007, (id. at ¶ 46), but the last transfer occurred on

September 20, 2007, (id., Ex. B, at 8), and no transfer was made in response to the

October letter.

Under Bankruptcy Code § 550(a), the Trustee can recover an avoided transfer

from the initial transferee or the entity that benefitted from the initial transfer, id.

§550(a)(1), or from a subsequent transferee. Id., § 550(a)(2). The Trustee asserts all

three theories against Rothschild Trust; the initial transfer was made to the Rothschild

Trust, (Radcliffe Proposed FAC at139), (2) the initial transfer was made for the benefit

of the Rothschild Trust, (id. at ¶ 39), and (3) upon information and belief, the

Rothschild Trust is the subsequent transferee of Radcliffe. (Id. at ¶ 41.) The three

theories are mutually exclusive, see Bonded Fin. Servs., Inc. v. European Am. Bank, 838

F.2d 89o, 895-966 (7th Cir. 1988); SIPC v. BLMIS (In re BLMIS), 531 B.R. 439, 474

(Bankr. S.D.N.Y. 2015), and Rothschild Trust's possible status as the initial transferee or

the entity for whose benefit the initial transfer was made is beyond the scope of the ET

Decision.
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The Radcliffe Proposed FAC does not identify a subsequent transfer because it

does not identify a transfer from Radcliffe to Rothschild Trust; BLMIS transferred the

cash directly to Rothschild Trust. Accordingly, any subsequent transfer claim is

dismissed. Since the ET Decision did not address the question of extraterritoriality in

connection with initial transfers or the entities for whose benefit the initial transfers

were made, this disposition does not affect those claims.

iv. Picard v. UBS AG, Adv. Pro. 10-05311

According to the Chart, Luxembourg Investment Fund U.S. Equity Plus

("Luxembourg Fund") made subsequent transfers to UBS AG, UBS (Luxembourg) S.A.

("UBS Lux") and UBS Fund Services (Luxembourg) SA ("UBS Fund Services").41 The

Luxembourg Fund is a sub-fund of Luxembourg Investment Fund, a Luxembourg

corporation, and both are in liquidation in Luxembourg. (Amended Complaint, dated

June 26, 2015 ("UBS Proffered AC") at ¶¶ 41-42 (ECF Adv. P. No. 10-05311 Doc. # 221).)

The Chart does not indicate that the Luxembourg Fund conducted its principal

operations in New York (Factor 1), and I infer that it is a foreign entity that did not

reside in the United States.

As to the Subsequent Transferees, the Chart does not indicate that either UBS

Lux or UBS Fund Services used an office in connection with the transaction (Factor 19),

and the UBS Proffered AC alleges that both were formed under Luxembourg law and

maintained their registered offices there. (UBS Proffered AC at ¶¶49-50.) The Chart

indicates that UBS AG used a U.S. office in connection with the transaction, and the

41 The Trustee also alleged a subsequent transfer claim against UBS Third Party Management
Company SA, but that claim has been dismissed for the reason noted earlier.
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UBS Proffered AC alleges that UBS AG is a Swiss public company with its principal

offices in Basel, Switzerland. In addition, it also maintains offices at 299 Park Avenue,

New York, NY 10171 and 101 Park Avenue, New York, NY 10178 and it conducts daily

business activities in Stamford, Connecticut and other locations in the United States.

(Id. at ¶ 48.) Accordingly, UBS AG resides in the United States, but UBS Lux and UBS

Fund Services are foreign transferees without any domestic connection.

Although the Chart indicates that the UBS defendants received the transfers from

the Luxembourg Fund, the UBS Proffered AC includes slightly different allegations. It

avers that UBS Lux received approximately $5.5 million in fees from the Luxembourg

Fund, (id. at ¶ 303(a)), UBS Fund Services received at least $748,000 from the

Luxembourg Fund, (id. at 113o3(b)), and UBS AG received at least $1.7 million from

UBS Lux and UBS Fund Services which was comprised, in part, of amounts they had

received from the Luxembourg Fund. (Id. at ¶ 303(d).) In other words, UBS AG was an

immediate transferee of UBS Lux and UBS Fund Services. It further alleges that UBS

Fund Services received the Luxembourg Fund's redemption payments from BLMIS at

UBS Fund Services' account at UBS AG's Stamford, Connecticut branch which then

went to the Luxembourg Fund's bank account at UBS SA, (id. at ¶ 274), but these

allegations relate to the initial transfers from BLMIS to the Luxembourg Fund, and not

the subsequent transfers.

In fact, the Court is unable to locate any allegations within the four corners of the

ninety-seven page UBS Proffered AC that identify the location of the subsequent

transfers and the UBS Proffered AC does not imply that they occurred in the United

States. Moreover, if the subsequent transfers to UBS Lux and UBS Fund Services
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cannot be recovered on grounds of extraterritoriality, the subsequent transfers from

those entities to UBS AG are also beyond the reach of Bankruptcy Code § 550(a)(2).

Accordingly, the Trustee has failed to rebut the presumption against extraterritoriality,

and these subsequent transfer claims are dismissed.

v. Picard v. Natixis, Adv. Pro. No. 10-05353

The Trustee alleges that Bloom Asset Holdings Fund ("Bloom") received

subsequent transfers in the sum of $191 million from Groupement and $18 million from

Alpha Prime Fund Limited ("Alpha Prime") 42 (Trustee's Proffered Allegations

Pertaining to the Extraterritoriality Issue as to Natixis S.A., Bloom Asset Holdings

Fund, and Tensyr Limited, dated June 26, 2015 ("Natixis Proffer"), at ¶ 68 (ECF Adv. P.

No. 10-05353 Doc. # 102).) As noted earlier, the Trustee did not take the position that

Groupement or Alpha Prime maintained their principal operations in the United States,

but the Trustee now contends that they did. In fact, Groupement, Alpha Prime and

Bloom are all foreign entities, and the Natixis Proffer does not allege that they

maintained offices or resided in the United States.

Instead, the Trustee attempts to tie Bloom to the United States through

allegations relating to Natixis FP, a domestic corporation. According to the Natixis

Proffer, Bloom is an indirect subsidiary of Natixis, S.A., a corporate and investment

bank created in November 2006 under the laws of France, (id. at ¶ 5), and Natixis is the

parent of "an international network of financial institutions, service providers, and

banks that maintained operations and offices in the United States through numerous

42 The Trustee also alleges claims in this adversary proceeding relating to subsequent transfers by
Fairfield Sentry and Harley that have already been dismissed on comity grounds.
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subsidiary entities, including Defendants Natixis FP and Bloom. (Id.) Bloom's

"corporate function was to act as a non-U.S. taxpayer on behalf of Natixis FP to invest in

BLMIS Feeder Funds and other hedge funds that did not permit direct investments by

U.S. taxpayers like Natixis FP." (Id. at ¶ 14; accord id at 1115.) Two affiliates of Natixis,

including Natixis FP, operated from the "same principal place of business in New York,"

(id. at and controlled and directed the transactions on behalf of Bloom with the

Subsequent Transferor-feeder funds. (Id. at TIT 13-24.) The substance of these

allegations is that Natixis F.P., a New York entity, ran Bloom for its own benefit, and

utilized Bloom letterhead that listed Bloom's address as 9 West 57th Street in

Manhattan. (Id. at ¶ 79.)

The underlying Complaint does not identify the subsequent transfers to Bloom or

any of the other subsequent transferees. (See Picard v. Natixis, Complaint, dated Dec.

8, 2008, at 1111223-36 (ECF Doc. # i).) The Natixis Proffer refers to only one

subsequent transfer to Bloom. Access International Advisors, LLC ("Access"),

Groupement's manager, (Natixis Proffer at ¶ 44), wired Bloom more than $150 million

in Groupement redemption proceeds through a New York correspondent account at

State Street Bank & Trust Co., N.A. (Id. at ¶ 80.) The proffer does not identify the

location of the transferor account, and since the transferee account is a correspondent

account, it does not allege a domestic transfer.43 Furthermore, Groupement does not

reside in the United States.

43 In contrast, the Natixis Proffer alleges that Natixis requested that Fairfield Sentry send
redemptions to a Deutsche Bank account in New York, (Natixis Proffer at ¶ 114), and Harley paid its
redemptions to a New York-based Northern Trust bank account. (Id. at ¶ 187.)
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Accordingly, the Trustee has failed to rebut the presumption against

extraterritoriality, and the subsequent transfer claims against Bloom are dismissed.

The parties are directed to confer for the purpose of submitting consensual

orders consistent with the dispositions of the motions in each adversary proceeding. If

they cannot submit consensual orders, they should settle orders on notice to the other

parties in those adversary proceedings.

Dated: New York, New York
November 21, 2016

Isl S'eacvtt 71Z. Emote&
STUART M. BERNSTEIN

United States Bankruptcy Judge
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KeyCite Yellow Flag - Negative Treatment

Distinguished by TCBC Standard Securities, Inc. v. Luzuriaga,

S.D.N.Y., November 10, 2016

466 F.3d 88

United States Court of Appeals,

Second Circuit.

ROYAL AND SUN ALLIANCE INSURANCE

COMPANY OF CANADA, Plaintiff—Appellant,

v.

CENTURY INTERNATIONAL ARMS, INC. and

Century Arms, Inc., Defendants—Appellees.

Docket No. 05-5134—CV.

Argued: April 12, 2006.

Decided: Oct. 10, 2006.

Synopsis

Background: Liability insurer for firearms manufacturer

and its Canadian affiliate sued manufacturer, seeking

reimbursement of defense expenses and payment of

deductibles it allegedly was owed under insurance policies.

The United States District Court for the Southern District

of New York, Deborah A. Batts, J., 2005 WL 2087870,

granted manufacturer's motion to dismiss based on

insurer's prior Canadian action against affiliate. Insurer

appealed.

Holdings: The Court of Appeals, Gerard E. Lynch,

District Judge, sitting by designation, held that:

[1] absence of exceptional circumstances precluded

international comity abstention, and

[2] district court could consider issue of temporary stay of

action on remand.

Vacated and remanded.

West Headnotes (18)

[1] Federal Courts

Dismissal or nonsuit in general

District court's dismissal of an action based

on considerations of international comity is

reviewed for abuse of discretion; however,

because review involves court's decision to

abstain from exercising jurisdiction, review is

more rigorous than that which is generally

employed under abuse-of-discretion standard.

4 Cases that cite this headnote

121 Federal Courts

(a.. Questions of Law in General

Court of Appeals reviews de novo district

court's conclusions of law.

1 Cases that cite this headnote

131 Courts

Comity between courts of different

countries

International Law

Public policy and comity in general

"International comity" is the recognition

which one nation allows within its territory

to the legislative, executive, or judicial acts

of another nation, having due regard both to

international duty and convenience.

13 Cases that cite this headnote

International Law

Public policy and comity in general

Even when the doctrine of international

comity clearly applies, it is not an imperative

obligation of courts, but rather is a

discretionary rule of practice, convenience,

and expediency.

5 Cases that cite this headnote

151 Courts

Exclusive or concurrent jurisdiction

Generally, concurrent jurisdiction in United

States courts and the courts of a foreign

sovereign does not result in conflict; rather,

parallel proceedings in the same in personam
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claim should ordinarily be allowed to proceed

simultaneously, at least until a judgment is

reached in one which can be pled as res

judicata in the other.

13 Cases that cite this headnote

[6] Federal Courts

Federal-Foreign Relations and Questions

of Foreign Law; International Abstention

and Comity

Mere existence of parallel foreign proceedings

does not negate the district courts'

virtually unflagging obligation to exercise the

jurisdiction given them.

23 Cases that cite this headnote

[7] Bankruptcy

Cases Ancillary to Foreign Proceedings

Foreign nation's interest in the equitable and

orderly distribution of a debtor's property is

an interest deserving of particular respect and

deference, warranting adherence to general

practice of American courts of deferring to

foreign bankruptcy proceedings.

5 Cases that cite this headnote

[8] Federal Courts

Federal-Foreign Relations and Questions

of Foreign Law; International Abstention

and Comity

Only the clearest of justifications will warrant

dismissal on grounds of international comity

abstention.

2 Cases that cite this headnote

191 Federal Courts

Federal-Foreign Relations and Questions

of Foreign Law; International Abstention

and Comity

Task of district court evaluating request for

dismissal based on parallel foreign proceeding

is not to articulate a justification for exercise

of jurisdiction, but rather to determine

whether exceptional circumstances exist that

justify the surrender of that jurisdiction,

and the exceptional circumstances that

would support such a surrender must raise

considerations which are not generally present

as a result of parallel litigation.

19 Cases that cite this headnote

[10] Federal Courts

Right to Decline Jurisdiction;

Abstention

In weighing the considerations for and against

abstention, a court's heavy obligation to

exercise jurisdiction exists regardless of what

factors are present on the other side of the

balance.

1 Cases that cite this headnote

[11] Federal Courts

Federal-Foreign Relations and Questions

of Foreign Law;International Abstention

and Comity

In deciding whether abstention is warranted

in the context of parallel proceedings in a

foreign court, district court should be guided

by the principles upon which international

comity is based, including the proper respect

for litigation in and the courts of a sovereign

nation, fairness to litigants, and judicial

efficiency, and proper consideration of these

principles requires an evaluation of various

factors, such as the similarity of the parties,

the similarity of the issues, the order in which

the actions were filed, the adequacy of the

alternate forum, the potential prejudice to

either party, the convenience of the parties,

the connection between the litigation and the

United States, and the connection between the

litigation and the foreign jurisdiction.

34 Cases that cite this headnote

[12] Federal Courts

Federal-Foreign Relations and Questions

of Foreign Law;International Abstention

and Comity
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District court should examine the totality

of the circumstances to determine whether

the specific facts before it are sufficiently

exceptional to justify abstention in the context
of parallel proceedings in a foreign court.

10 Cases that cite this headnote

[13] Federal Courts

Particular cases, contexts, and questions

Absence of exceptional circumstances
precluded international comity abstention
in liability insurer's action against insured
for reimbursement of defense expenses and
payment of deductibles that insurer allegedly
was owed under insurance policies, even if
prior Canadian action brought by insurer
against insured's Canadian affiliate was
parallel action and Canada provided adequate
forum for insurer's claims against insured.

I Cases that cite this headnote

[14] Federal Courts

Right to Decline Jurisdiction;

Abstention

For two actions to be considered parallel,
for abstention purposes, the parties in the

actions need not be the same, but they must be
substantially the same, litigating substantially
the same issues in both actions.

7 Cases that cite this headnote

[15] Federal Courts

Availability and adequacy

In the context of a motion to dismiss for
forum non conveniens, a foreign jurisdiction

is not adequate unless it will permit plaintiff to

litigate the subject matter of its dispute.

1 Cases that cite this headnote

[16] Federal Courts
Federal-Foreign Relations and Questions

of Foreign Law;International Abstention

and Comity

The existence of a parallel action in an

adequate foreign jurisdiction must be the

beginning, not the end, of a district court's

determination of whether international

comity abstention is appropriate.

7 Cases that cite this headnote

[17] Federal Courts

Matters of Substance

Federal Courts

Need for further evidence, findings, or

conclusions

Court of Appeals would not decide issue of

whether temporary stay of insurer's action
against insured was warranted on appeal in
which insurer successfully challenged district
court's decision to abstain on grounds of
international comity, based upon insurer's
pending Canadian action against insured's
'affiliate, given that issue was not raised in

district court, but issue could be considered by
district court on remand.

2 Cases that cite this headnote

[18] Federal Courts

Stay

As a lesser intrusion on the principle of

obligatory jurisdiction, which might permit
the district court a window to determine
whether a foreign action will in fact offer

an efficient vehicle for fairly resolving all

the rights of the parties, measured temporary

stay in deference to foreign litigation is
an alternative that normally should be

considered before a comity-based dismissal is

entertained.

7 Cases that cite this headnote
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the brief), New York, NY, for Defendants—Appellees.

Before McLAUGHLIN and CALABRESI, Circuit

Judges, and LYNCH, District Judge. *

Opinion

GERARD E. LYNCH, District Judge.

Plaintiff-appellant Royal and Sun Alliance Insurance

Company of Canada ("RSA") seeks damages from

defendants-appellees Century International Arms, Inc.

and Century Arms, Inc. (collectively "Century America")

for the reimbursement of defense expenses and the

payment of deductibles it claims to be owed under various

insurance policies. Century America moved to dismiss the

complaint in deference to a pending action previously filed

by RSA in Canada against Century America's Canadian

affiliate, Century International Arms Ltd. ("Century

Canada"), *91 based on the same insurance policies and

the same factual allegations. The United States District

Court for the Southern District of New York (Deborah

A. Batts, Judge), granted defendants' motion, concluding

that considerations of comity warranted dismissal of

RSA's action against Century America.

On appeal, RSA argues that the dismissal was improper

because the district court failed to give proper weight

to the "virtually unflagging obligation ... to exercise the

jurisdiction given [it]." Colorado River Water Conservation

Dist. v. United States, 424 U.S. 800, 817, 96 S.Ct. 1236,

47 L.Ed.2d 483 (1976). We agree and therefore vacate and

remand for further proceedings.

BACKGROUND

Century America is in the business of manufacturing and

distributing firearms and munitions. 1 In connection with

that business, Century America and its affiliate Century

Canada obtained liability insurance policies from RSA

for the time period between June 12, 1991, and March

25, 1994. During the policy period, Century America was

sued by a number of individuals who alleged that they had

suffered injuries caused by defects in Century America's

products. RSA defended these lawsuits pursuant to the

terms of the insurance policies, and eventually negotiated

settlements with the various plaintiffs and paid the

settlement amounts on behalf of Century America. At the

conclusion of the actions, RSA requested reimbursement

for defense expenses and deductibles it claimed to be owed

under the policies. No payment was received.

RSA and Century Canada are both Canadian

corporations, and under the insurance policies Century

Canada is named as the first insured party while Century

America is listed as an additional insured. Accordingly,

when RSA did not receive the money it believed it

was owed under the policies, RSA filed an action in

Superior Court, Province of Quebec, District of Montreal,

Canada, against Century Canada, seeking payment for its

expenses and deductibles. In its response to the Canadian

action, Century Canada asserted that the expenses

and deductibles for which RSA sought reimbursement

"relate[d] to events which occurred in the United States

and claims asserted against name[d] insureds other than ...

[Century Canada]," Joint Appx. at 42, and that under

the terms of the policies, the rights and obligations

of RSA, Century Canada, and Century America apply

"[s]eparately to each insured against whom claim is made

or 'action' is brought," id. at 41.

Given Century Canada's averment that RSA had, in

effect, sued the wrong insured party in the Canadian

action, RSA filed the present complaint in the Southern

District of New York against Century America. Soon

after the case was filed, Century America moved to

dismiss the complaint in favor of RSA's pending action

against Century Canada. The district court granted

Century America's motion to dismiss, stating that it

had "the inherent power to stay or dismiss an action

based on the pendency of a related proceeding in a

foreign jurisdiction," but recognizing that its discretion

was "limited by its obligation to exercise jurisdiction."

Royal & Sun Alliance Ins. Co. v. Century Int'l Arms, Inc„

No. 03 Civ. 7256, 2005 WL 2087870, at *2 (S.D.N.Y.

Aug.26, 2005). In exercising its *92 discretion, the district

court concluded that the existence of a parallel proceeding

in Canada involving Century America's affiliate, coupled

with Century America's consent to jurisdiction in Canada,

militated in favor of dismissal. This appeal followed.

DISCUSSION

[1] [2] We review a district court's dismissal of an action

based on considerations of international comity for abuse
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of discretion. JP Morgan Chase Bank v. Altos Hornos
De Mexico, S.A., 412 F.3d 418, 422-23 (2d Cir.2005).

However, because we are reviewing a court's decision to

abstain from exercising jurisdiction, our review is "more

rigorous" than that which is generally employed under the

abuse-of-discretion standard. Hachamovitch v. DeBuono,

159 F.3d 687, 693 (2d Cir.1998). "In review of decisions to

abstain, there is little practical distinction between review

for abuse of discretion and review de novo." Id. Of course,

we review de novo a district court's conclusions of law. JP

Morgan Chase Bank, 412 F.3d at 423.

131 141 Century America argues that the district

court's decision was supported by the doctrine of

international comity abstention. International comity is

"the recognition which one nation allows within its

territory to the legislative, executive or judicial acts of

another nation, having due regard both to international

duty and convenience." Hilton v. Guyot, 159 U.S. 113,

163-64, 16 S.Ct. 139, 40 L.Ed. 95 (1895). While the

doctrine can be stated clearly in the abstract, in practice

we have described its boundaries as "amorphous" and

"fuzzy." JP Morgan Chase Bank, 412 F.3d at 423,

quoting Harold G. Maier, Extraterritorial Jurisdiction

at a Crossroads: An Intersection Between Public and

Private International Law, 76 Am. J. Int'l L. 280, 281

(1982). In addition to its imprecise application, even

where the doctrine clearly applies it "is not an imperative

obligation of courts but rather is a discretionary rule of

p̀ractice, convenience, and expediency.' " Id., quoting

Pravin Banker Assocs., Ltd. v. Banco Popular Del Peru, 109

F.3d 850, 854 (2d Cir.1997).

Often, a party invoking the doctrine of international

comity seeks the recognition of a foreign judgment. In

this case, however, Century America argues that concerns

of comity favor the recognition of a pending foreign

proceeding that has yet to reach final judgment, and that

proper deference to that proceeding requires abstention in

domestic courts. This type of comity has been termed the

"comity of the courts." See Joseph Story, Commentaries

on the Conflict of Laws § 38 (1834) (distinguishing

between the comity of the courts and the comity of

nations), cited in Hartford Fire Ins. Co. v. California, 509

U.S. 764, 817, 113 S.Ct. 2891, 125 L.Ed.2d 612 (1993)

(Scalia, J., dissenting).

151 [6] Generally, concurrent jurisdiction in United

States courts and the courts of a foreign sovereign does

not result in conflict. China Trade & Dev. Corp. v. M. V.

Choong Yong, 837 F.2d 33, 36 (2d Cir.1987). Rather,

" qp]arallel proceedings in the same in personam claim

should ordinarily be allowed to proceed simultaneously, at

least until a judgment is reached in one which can be pled

as res judicata in the other.' " Id., quoting Laker Airways,

Ltd. v. Sabena Belgian World Airlines, 731 F.2d 909, 926-

27 (D.C.Cir.1984), citing Colorado River, 424 U.S. at

817, 96 S.Ct. 1236. The mere existence of parallel foreign

proceedings does not negate the district courts' "virtually

unflagging obligation ... to exercise the jurisdiction given

them." Colorado River, 424 U.S. at 817, 96 S.Ct. 1236.

171 [8] [9] We have recognized one discrete category of

foreign litigation that generally *93 requires the dismissal

of parallel district court actions—foreign bankruptcy

proceedings. A foreign nation's interest in the "equitable

and orderly distribution of a debtor's property" is an

interest deserving of particular respect and deference,

and accordingly we have followed the general practice of

American courts and regularly deferred to such actions.

See Victrix S.S. Co., S.A. v. Salen Dry Cargo A.B., 825

F.2d 709, 713-14, 715 (2d Cir.1987); accord JP Morgan

Chase Bank, 412 F.3d at 424; Finanz AG Zurich v. Banco

EC0710MiC0 S. A. , 192 F.3d 240, 246 (2d Cir.1999); Allstate

Life Ins. Co. v. Linter Group Ltd., 994 F.2d 996, 999 (2d

Cir.1993). Outside the bankruptcy context, we have yet to

articulate a list of factors a district court should consider

when exercising its discretion to abstain in deference to

pending litigation in a foreign court. However, whatever

factors weigh in favor of abstention, "[o]nly the clearest

of justifications will warrant dismissal." Colorado River,

424 U.S. at 819, 96 S.Ct. 1236. The task of a district

court evaluating a request for dismissal based on a parallel

foreign proceeding is not to articulate a justification

for the exercise of jurisdiction, but rather to determine

whether exceptional circumstances exist that justify the

surrender of that jurisdiction. Moses H. Cone Mem? Hosp.

v. Mercury Const. Corp., 460 U.S. 1, 25-26, 103 S.Ct.

927, 74 L.Ed.2d 765 (1983); see also Colorado River, 424

U.S. at 813, 96 S.Ct. 1236 ("Abstention from the exercise

of federal jurisdiction is the exception, not the rule.").

The exceptional circumstances that would support such

a surrender must, of course, raise considerations which

are not generally present as a result of parallel litigation,

otherwise the routine would be considered exceptional,

and a district court's unflagging obligation to exercise its

jurisdiction would become merely a polite request.
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1101 Appellees contend that the above standards,

articulated by the Supreme Court in Colorado River and

Moses H. Cone, do not apply to the present matter because

those cases involved abstention in favor of parallel state

proceedings while the parallel action here at issue is

pending in a foreign jurisdiction. Appellees' effort to

distinguish these precedents is accurate, as far as it

goes, but it does not go far. The factors a court must

weigh in exercising its discretion to abstain in deference

to parallel proceedings will indeed differ depending on

the nature of the proceedings. For example, if the

parallel proceeding is in a foreign jurisdiction, the district

court need not consider the balance between state and

federal power dictated by our Constitution. Conversely,

if the parallel proceeding is in a state court, the district

court need not concern itself with issues of international

relations. However, while the relevant factors to be

considered differ depending on the posture of the case,

the starting point for the inquiry remains unchanged:

a district court's "virtually unflagging obligation" to

exercise its jurisdiction. Colorado River, 424 U.S. at

817, 96 S.Ct. 1236. In weighing the considerations for

and against abstention, a court's "heavy obligation to

exercise jurisdiction" exists regardless of what factors

are present on the other side of the balance. Id. at 820,

96 S.Ct. 1236; see also Finova Capital Corp. v. Ryan

Helicopters U.S.A., Inc., 180 F.3d 896, 898 (7th Cir.1999)

(applying "the same general principles" of Colorado River

to international abstention); Ingersoll Milling Mach. Co.

v. Granger, 833 F.2d 680, 685 (7th Cir.1987) (stating

that Colorado River and Moses H. Cone serve as a

"helpful guide" when applied to cases of international

abstention); cf. Bigio v. Coca—Cola Co., 239 F.3d 440,

454 (2d Cir.2000) (as amended) ("When a court dismisses

a complaint in favor of a foreign forum pursuant to

the doctrine of international *94 comity, it declines to

exercise jurisdiction it admittedly has.").

The Supreme Court has recognized that a decision to

abstain from exercising jurisdiction based on the existence

of parallel litigation "does not rest on a mechanical

checklist, but on a careful balancing of the important

factors ... as they apply in a given case, with the balance

heavily weighted in favor of the exercise of jurisdiction."

Moses H. Cone, 460 U.S. at 16, 103 S.Ct. 927. "No one

factor is necessarily determinative; a carefully considered

judgment taking into account both the obligation to

exercise jurisdiction and the combination of factors

counselling against that exercise is required." Colorado

River, 424 U.S. 818-19, 96 S.Ct. 1236, citing Landis v. N.

Am. Co., 299 U.S. 248, 254-55, 57 S.Ct. 163, 81 L.Ed.

153 (1936); see also Moses H. Cone, 460 U.S. at 15, 103

S.Ct. 927 (stating that Colorado River did not "prescribe a

hard-and-fast rule for dismissals of this type, but instead

described some of the factors relevant to the decision").

111] 1121 In the context of parallel proceedings in

a foreign court, a district court should be guided by

the principles upon which international comity is based:

the proper respect for litigation in and the courts of

a sovereign nation, fairness to litigants, and judicial

efficiency. See Turner Entin't Co. v. Degeto Film GmbH, 25

F.3d 1512, 1518 (11th Cir.1994); see also United Feature

Syndicate, Inc. v. Miller Features Syndicate, Inc., 216

F.Supp.2d 198, 212 (S.D.N.Y.2002). Proper consideration

of these principles will no doubt require an evaluation of

various factors, such as the similarity of the parties, the

similarity of the issues, the order in which the actions were

filed, the adequacy of the alternate forum, the potential

prejudice to either party, the convenience of the parties,

the connection between the litigation and the United

States, and the connection between the litigation and the

foreign jurisdiction. See, e.g., Finova Capital Corp., 180

F.3d at 898-99; see also Bigio, 239 F.3d at 454. This list

is not exhaustive, and a district court should examine the

"totality of the circumstances," Finova Capital Corp., 180

F.3d at 900, to determine whether the specific facts before

it are sufficiently exceptional to justify abstention.

1131 In the present case, the district court did not

identify any exceptional circumstances that would support

abstention, and therefore the dismissal of the action was

an abuse of discretion. The district court's decision to

dismiss the action was based on four factors: the existence

of the Canadian action against Century Canada, Century

America's consent to jurisdiction in Canada, the affiliation

between Century America and Century Canada, and the

adequacy of Canadian judicial procedures. These factors

led the district court to conclude that the action in Canada

was a parallel action that provided an adequate forum for

RSA's claims, and that therefore a dismissal of the case

was warranted.

1141 The district court's conclusion that the Canadian

action is adequate and parallel merits a brief discussion.

Century Canada and Century America are affiliated but

separate entities. For two actions to be considered parallel,

the parties in the actions need not be the same, but they
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must be substantially the same, litigating substantially

the same issues in both actions. See Dittmer v. County

of Suffollc, 146 F.3d 113, 118 (2d Cir.1998); see also

Schneider Nat'l Carriers, Inc. v. Carr, 903 F.2d 1154,

1156 (7th Cir.1990) ( "Suits are parallel if substantially

the same parties are litigating substantially the same

issues simultaneously in two fora."). Whether Century

Canada and Century America are substantially the same

party for purposes *95 of the relevant insurance policies

was an issue raised in the Canadian action, where

Century Canada asserted that it is not responsible for the

obligations of Century America under the policies. The

district court recognized that this issue was unsettled, but

concluded that the question of which company is liable to

RSA should be resolved in Canada. The fact that Century

America is not a party to the Canadian action did not, in

the district court's view, present a problem for the unified

adjudication of RSA's claims because Century America

had consented to the jurisdiction of the Canadian courts.

On appeal, RSA argues that Century America's consent to

jurisdiction is small beer, because the statute of limitations

has expired on RSA's potential claim against Century

America in Canada. This issue was not raised or addressed

in the district court, but neither the district court nor RSA

can be faulted for any oversight. In response to Century

America's motion, RSA had argued that Century America

was not subject to the jurisdiction of the Canadian

courts; Century America did not consent to jurisdiction

in Canada until its reply brief in the district court. Joint

Appx. at 131. Accordingly, RSA was not afforded an

opportunity to respond regarding other reasons why

Canada might not be an adequate forum, such as the

statute of limitations, and the issue was never presented to

the district court for consideration.

115] Whether a statute of limitations renders a foreign

jurisdiction inadequate for purposes of international

comity abstention is a question we have not previously

addressed. In the context of a motion to dismiss for forum

non conveniens, a foreign jurisdiction is not adequate

unless it "will permit [the plaintiff] to litigate the subject

matter of its dispute." Nore.v Petroleum Ltd. v. Access

Indus., Inc., 416 F.3d 146, 159 (2d Cir.2005). However,

while "abstention doctrines and the doctrine of forum

non conveniens proceed from a similar premise ... [,]

abstention doctrine is of a distinct historical pedigree, and

the traditional considerations behind dismissal for forum

non conveniens differ markedly from those informing the

decision to abstain." Quackenbush v. Allstate Ins. Co., 517

U.S. 706, 722-23, 116 S.Ct. 1712, 135 L.Ed.2d 1 (1996).

In any event, we need not decide whether Century Canada

and Century America are sufficiently similar to support

a finding that the Canadian action is parallel to this

case. Nor need we decide whether statute-of-limitations

problems render a foreign forum inadequate in the context

of international comity abstention. Even if we were to

adopt the district court's conclusions that the Canadian

action is a parallel action and that Canada provides

an adequate forum for RSA's claims against Century

America, those conclusions do not support the district

court's dismissal of the action.

[161 The existence of a parallel action in an adequate

foreign jurisdiction must be the beginning, not the end,

of a district court's determination of whether abstention

is appropriate. As we explained above, circumstances that

routinely exist in connection with parallel litigation cannot

reasonably be considered exceptional circumstances, and

therefore the mere existence of an adequate parallel

action, by itself, does not justify the dismissal of a

case on grounds of international comity abstention.

Rather, additional circumstances must be present—such

as a foreign nation's interest in uniform bankruptcy

proceedings—that outweigh the district court's general

obligation to exercise its jurisdiction. The district court did

not identify any such special circumstances.

*96 [171 Finally, both parties address the question of

whether, as an alternative to dismissing the action, the

district court should have considered staying proceedings

in deference to the Canadian litigation. Because the

propriety of a temporary stay was not raised in the district

court, we do not decide whether the entry of such a stay

would have been appropriate. However, on remand the

district court may consider the propriety of a stay based

on the pending Canadian action.

[181 In the context of abstention in deference to parallel

state-court litigation, the Supreme Court has cautioned

that "a stay is as much a refusal to exercise federal

jurisdiction as a dismissal," because the decision to grant

a stay "necessarily contemplates that the federal court will

have nothing further to do in resolving any substantive

part of the case." Moses H. Cone, 460 U.S. at 28, 103

S.Ct. 927. However, a measured temporary stay need not

result in a complete forfeiture of jurisdiction. As a lesser
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intrusion on the principle of obligatory jurisdiction, which

might permit the district court a window to determine

whether the foreign action will in fact offer an efficient

vehicle for fairly resolving all the rights of the parties, such

a stay is an alternative that normally should be considered

before a comity-based dismissal is entertained.

For example, in Pravin Banker Associates, Ltd. v. Banco

Popular Del Peru we approved of the district court's

measured response to the existence of parallel proceedings

in Peru. 109 F.3d 850 (2d Cir.1997). Initially, the district

court granted a six-month stay to allow for "the orderly

completion of [one defendant's] Peruvian liquidation

proceedings." Id. at 853. However, at the conclusion of

the stay and an additional two-month stay granted by

the district court a defendant moved for "an indefinite

stay to allow [defendant] Peru to complete its efforts to

renegotiate its foreign debt." Id. at 855. The district court

denied the defendant's motion, and we agreed with the

court's decision, because an indefinite stay would have

prejudiced the interests of the United States. Similarly,

other Courts of Appeals have expressed a preference

for measured stays of proceedings, where appropriate,

in deference to parallel foreign litigation, instead of the

more drastic measure of dismissal. See, e.g., Posner v.

Essex Ins. Co., 178 F.3d 1209, 1224 (11th Cir.1999)

(holding that district court should have entered a stay

instead of dismissal and noting that the Eleventh Circuit's

jurisprudence "does not dictate that we should dismiss

cases with respect to which foreign jurisdictions are

conducting parallel proceedings"); Turner Enon't Co.,

25 F.3d at 1523 ("[A]t this stage of the litigation, the

appropriate resolution is a stay rather than a dismissal

of the American action."); Ingersoll Milling Mach. Co.,

833 F.2d at 686 ("Moreover, it is not insignificant—

indeed, it is very significant—that the district court's

action in this case was a decidedly measured one. The

court did not dismiss the action; it simply stayed further

proceedings....").

Accordingly, on remand the district court may consider

whether its obligation *97 to exercise jurisdiction over

this action could be satisfied despite the entry of a brief

stay to allow the Canadian court to determine if, for

example, Century Canada is liable for the money RSA

claims to be owed under the policies. We do not now

decide that such a stay would necessarily be appropriate,

or that other bases for a temporary stay would not be

proper. Those questions are left to the district court in the

first instance.

CONCLUSION

The factors relied upon by the district court in granting

Appellee's motion to dismiss are not sufficient to

overcome the virtually unflagging obligation of a district

court to exercise the jurisdiction conferred on it by

Congress. The record contains no evidence of any

exceptional circumstances that would justify abstention

from jurisdiction. Accordingly, we hold that the district

court abused its discretion by dismissing the action.

The judgment of the district court is vacated and

remanded for further proceedings.

All Citations
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Footnotes
The Honorable Gerard E. Lynch, of the United States District Court for the Southern District of New York, sitting by

designation.

1 Because Century America moved to dismiss the action, the district court accepted as true the facts asserted by RSA in

the complaint. We do the same. See Shah v. Meeker, 435 F.3d 244, 248 (2d Cir.2006).

2 RSA argues that the district court must have considered whether to stay the proceedings because the Court recognized its

power to either dismiss or stay the action. However, the district court's only references to a stay were made in passing and

in connection with statements of legal authority. See Royal & Sun Alliance Ins. Co., 2005 WL 2087870, at *2 (noting that

courts have the inherent power to "stay or dismiss an action" and that the Supreme Court has not articulated a standard

for determining whether to "stay or dismiss an action"). As the district court recognized, see id., Century America's motion

sought only dismissal, not dismissal or a stay. See Joint Appx. at 4.
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