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- | NO. S-1510120
VANCOUVER REGISTRY

JRNCOUVER

NOV 16 2016 |y ;; SUPREME GOURT OF BRITISH COLUMBIA

/.
‘F'EME INT F‘MA“\F% R OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
Coum’g/ R.8.C. 1985, c. C-36, AS AMENDED _

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
8.B.C. 2002, ¢. 57, AS AMENDED

AND
IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
WALTER ENERGY CANADA HOLDINGS, INC. AND THE OTHER -
PETITIONERS LISTED ON SCHEDULE "A" -

PETITIONERS

NOTICE OF APPLICATION
Names of applicants: Walter Energy Canada Holdings, Inc. and the other Petitioners listed on. :
Schedule “A” (collectively with the partnerships listed on Schedule "A"
hereto, the "Walter Canada Group")
CTo Service List attached hereto as Schedule "B”
Justice Fitzpatrick at the courthouse at 800 Smithe Street, Vancouver, BC, V6Z 2E1 on January 9, 2017
at 10:00 a.m. for the order set out in Part 1 below.
Part 1: ORDERS SOUGHT
1. Under the Canadian conflict of laws rules, the claim of the United Mine Workers of America 1874

_ Pension Plan and Trust (the 1974 Plan”) against the Walter Canada Group is governed by
o , Canadian substantive law.

|
i
TAKE NOTICE that an application will be made by the Walter Canada Group to the Honourable Madam

2. In the alternative, if the 1974 Plan’s claim against the Walter Canada Group is governed by
United States substantive law (including The Employee Retirement Income Security Act of 1974
(ERISA) (Pub.L. 93406, 88 Stat. 829, enacted September 2, 1974, codified in part at 29 U.S.C.
ch. 18 (“ERISA"), as a matter of United States law controlled group liability for withdrawal liability
related to a multi-employer pension plan under ERISA does not extend extraterritorially.

3. In the further aiternative, if the 1974 Plan's claim against the Walter Canada Group Is governed
' by United States substantive law (including ERISA), and ERISA applies extraterritorially, that law
is unenforceable by Canadian courts as a penal, revenue or other public law of the United States,

4, In the further alternative, if the 1974 Plan’s claim against the Walter Canada Group is governed
by United States substantive law (including ERISA) and ERISA applies extraterritorially, that law
is unenforceable by Canadian courts because it conflicts with Canadian public palicies.

CAN: 22980912.4
LEGAL 1:41779094.2
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FACTUAL BASIS

This Notice of Application is delivered in accordance with the case plan order made in these -
proceedings and awaiting entry {the *Case Plan Order”), which also governs the timelines for
inter alia, responses.

introduction

2.

10.

11.

On December 7, 2015 the Walter Canada Group were granted protection pursuant to section 11
of the Companies’ Creditors Arrangement Act, R.8.C, 1985, ¢. C-36, as amended (the ‘CCAA"),
which proceedings have been extended from time to time (the "CCAA Proceedings”).

As part of the CCAA Proceedings,; and pursuant to a Claims. Process Order pronouneed herein
on-August 16, 20186, the 1974 Plan delivered to the Service Listd Notice of Civil Claim seeking.
allowance of its.claim in the-amount of US$804,367,132.

On Septembe’r 23, 2016 the Walter Canada Group filed a Response to Civil Claim; opposing
relief:sought by the 1874 Plan.

On September 26, 2016 the USW filed a Response to Civil Claim, opposing relief sought by the
1974 Plan, and asserting that if the 1874 Plan Claim was to be allowed, that it be in a separate
class from the USW Employee Claimants, and would only receive a distribution after the claims of
the USW Employee Claimants were paid in fulf, ’

On September 26, 2018, the Monitor filed a Response to ‘Civil Claim, stating that it was taking no

position with respect to the adjudication of the 1974 Plan Claim, ingtead offering any assistance
1o the Court that the Court may require.

On QOctober 5, 20186 the 1974 Plan filed a Reply to the Response to Civil Claim of the JSW.

On Nevember 8, 2016 the 1974 Plan delivered 1o the Service List an Amended Notice of Civil
Ciaim, alleging additional facts. in support of its claim.

On November 10, 2016 the Walter Canada Group delivered to.the Service List an Amended
Response to Civil Claim. The.facts set out herein are in addition to those set out in the Walter
Canada Group's Amended Resgponse to Civil Claim,

On November 11, 2016 the USW delivered to the Service Listan Amended Response to Civil
Clagim.

The Petitioners state it is appropnate that c:ertaln preliminary issues be determined by way of
summary proceeding.

The issues that can be determined in & summary fashion are as follows:

a. Under Canadian conflict of laws rules, is the 1974 Plan's claim: against the Walter Canada
Group governed by Canadian substantive law or United States substantive law (including
ERISA)? '

b, lfthe 1974 Plan's claim against the Walter Canada Group is governed by United States
substantive law (including ERISA), as a matter of United States law does controlled
group liability for withdrawal liability related to-a muiti-employer pens&on plan under
ERISA extend extraterritorially?

¢ Ifthe 1974 Plan's claim against the Walter Canada Group is governed by United States
substantive law (including ERISA), and ERISA applies extraterriforially, is that law

CAN; 27980812 4
LEGAL ) A41779094.2
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unenforceable by Canadian courts as-a penai revenue or other public law of the United
States?

d. Ifthe 1974 Plan's claim against the Walter Canada Group is governed by United States
substantive law {including ERISA) and ERISA applies extraterritorially, is that law
unenforceable by Canadian courts because it conflicts with Canadian public policy?

LEGAL BASIS
The Walter Canada Group relies on the legal basis set-out in Walter Canada Grolip's Amended

Resporse to Civil Claim as will be fully articulated in the writteri grgument to be delivered
pursuant to the terms of the Case F’ian Order.

Under the Canadian conflict of laws rules, the claim of the 1974 Plan agamst the Walter Canada

Group is governed by Canadian substantive law.
Inthe alternative, if the 1874 Plan’s claim against the Walter Canada Group is governed by
United States substantive law (including ERISA), as & matter of United States law controlled

group liability for withdrawal liability related {o a muitz -employer pension plan under ERISA does
not extend exiraterritorially.

In the further alternative, if the 1974 Plan’s claim against the Walter Canada Group is governed
by United States substantive taw (including ERISA), and ERISA applies extraterritorially, that law
is-unenforceable by Canadian courts as a penal, revenue or other public law of the United States,
in the further alternative, if the 1974 Plan’s claim against the Walter Canada Group is governed

by United States substantive law {including ERISA) and ERISA applies exiraterritorially, that law
is unenforceable by Canadian courts because it conflicts with Canadian public policies.

The Walter Canada Group further relies upon;

(a) Companies’ Creditors Arrangement Act, RAS.C‘. 1985, ¢. G-36, as amended;
{b) Supreme Court Civil Rules, B.C. Reg. 241/2010, as amended,

©) the inherent and equitable jurisdiction of this Honourable Court; and

{d) such further and other grounds as counsel may advise and this Honourable Court may
deem just

MATERIAL TO BE RELIED ON

Walter Canada Group's Book of Evidence to be delivered in accordance with the Case Plan
Order, including the Expert Report to be delivered in accordance with the Case Plan Order,

pleadings and other materials fited herein; and

such further and other materials as counsel may advise and this Honourable Court may permit.

The applicants estimate that the application will take 5 days.

[l
s

This matter is within the jurisdiction of a master.

This rmatter is not within the jurisdiction of a master. The Honourable Madam Justice Fitzpatrick is

seized of these proceedings and the hearing of this application has been arranged in consultation with

Madam Justice Fitzpatrick and Trial Scheduling.

CAN: 229809124
LEGAL_ 1417190942
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TO THE PERSONS RECEIVING THIS NOTICE OF APPLICATION: If you wish to respond to this notice
of application, you must, within 5 business days after service of this notice of application or, if this
application is brought under Rule 8-7, within 8 business days after service of this notice of application,

(&) file an application response in Form 33; -

(b) file the original of every affidavit, and of every other document, that

{iy you intend o refer io at the hearing of this application, and
{ii) has not already been filed in the proceeding; and '
() serve on the applicant 2 copies of the following, and on every other party of record one

copy of the following:

)
(i)

(i)

November 14, 2016

a copy of the filed @pplication response;

a copy of each of the filed affidavits and' othér documents that you intend to refer
to. at the: hearing of this applitation and that has not already been served on that
person;

if this application is brought under Rule 9-7, any notice that you are required to
give under Rule 9-7(9).

oy

Dated

Signature of lawyers for the ?ﬂ‘ficners

DLA Piper (Canada) LLP

(Mary LA, Buttery/Lance Williams)
and

Osler, Hoskin & Harcourt LLP
{Mary Patersor/Marc Wasserman/Patrick Riesterer)

| To be complieted by the court only:
Order made

[ inthe terms requested in paragraphs of Part T ofthis
notice of application

(] ‘with the following variations and additional terms:

Date:

Signature of [ Judge [] Master

CAN; 22080912 4
LEGAL, 14017700042



SCHEDULE “A” .
Petitioners
1. Walter Canadian Coal ULC
2. Wolverine Coal ULC
3. Bru;e Coal ULC
4, Cambrian Energybuild}Holdings ULc
5. Willow Creek Coal ULC
8. Ping Valley Goal, ‘Ltd.
7. 0541237 B.C. Lid.
Pa'rtnersbip;
1. Walter Canadian Coal Partnership
2. Wolverine Coal Partnership
3. ‘Brule Coal Partnership
4, Willow Creek Coal Partnership

CAN: 22980812.4
LEGAL_1A1T19084.2
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SCHEDULE "B"

SERVICE LIST

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada MS5X 1BR

Marc Wasserman
Email: mwasserman/@osler.com
Tel: 416-862-4908

- Mary Paterson ,
Email: mpatersoniiosler.com

Tel: (416) 862-4924

. Emmarnue!l Pressman
"Bmail: epressmani@osler.com

Patrick Riesterer
Email: priesterer@@osler.com

Tracy Sandler
Email: tsandlet@osler.com
Tel:  (416) 862-5890

Counsel for the Petitioners

Longview Communieations Inc.
Suite 612 — 25 York Street
Toronto, ON

Canada MSJ 2V3

Joel Shaffer
Email: jshaffer@longviewcomms.ca

Suite 2028 — 1055 West Georgia
Vancouver, BC

Canada V6E 3P3
| Alan Bayless

FEmail: abaviessilonagviewcomms.ca

Robin Fraser
Email: tfraser@longvieweomms.ca

Comimunications Advisor to the Petitioners
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- DLA Piper (Canada) LLP

- Suite 2800, Park Place

666 Burrard St

1 Vancouver, British Columbia
V6C 277

Mary Buttery
Email: mary.buttervigidlapiper.com

Tel: 604-643-6478

Copy to:

susan. wooddlapiper.com
sug. damielisz@@dlapiper.com
lance.williams@dlapiper.com

1 Counsel for the Petitioners

KPMG Inc.

333 Bay Street, Suite 4600
Toronto, ON '
MS5H 2S5

| Philip I. Reynolds
| Email: pireynolds@bkpmg.ca

| Jorden Sleeth
Email: jslecth@kpme.ca

Mike Schwartzentruber
Email: mikes@@kome.ca

KPMG Inc.

PO Box 10426

777 Dunsmuir Street
Vancouver, BC V7Y 1K3
Canada

Anthony Tillman
| Emailr adllmanicekpme.ca

Mark Kemp-Gee
Email: mkempgeetikpme.ca

Monitor
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MeMillan LLP _
Royal Centre, 1055 West Georgia Street
Suite 1500, PO Box 11117

Wael Rostom
Email: waelrostomépmemillan.ca
Tel, 416-865-7790

Peter Reardon
Email: peterreardonidmemitlan.ca

Caitlin Fell

Email: eoidinfell@memilian.ca
Copy to:

Lori Viner

o

Emaily lorLvine@memillan.ca

Counsel to KPMG Ine.

Walter Energy, Inc.
3000 Riverchase Galleria
Birmingham, Al 35244

Parent company of the Petitioners

Paul, Weiss, Rifkind, Wharton & Garrison
LLP :

1285 Avenue of the Americas
New York, New York 10019

Fax: 212-757-3990
Tel: 212-373-3000

Stephen Shimshak,
Email: gshimshaki{@paulweiss.com

Kelly Cornish, .
Email: keomishi@paulweiss.com

Claudia Tobler
Email: ctohler@paulwelsscom

Ann Young
Email: ayvoungf@paulweiss.com

Michael Rudnick ,
Email: mrudnickegpaulweiss.com

Counsel to Walter Energy; Inc,
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4.

White & Case LLP
1155 Avenue of the Americas
New York, New York 10036-2787

Fax:212.819.8200
Tel: 212.819.8567

Scott Greissman
Email: sgreissman(@whitecase.com

Elizabeth Feld

- Email: efeld@whitecase.com

US Counsel to Morgan Stanley Senior
Funding, Inc., as Administrative Agent and
{ Collateral Agent under the First Lien Credit
Facility

Stikeman Elliott LLP
199 Bay Street, Suite 4900
Toronto, Ontario MSL 1B9

Tel: 416-869-6820
Fax: 416-947-9477

Kathryn Esaw
Email: kesaw(@stikeman.com

Canadian Counsel to Morgan Stanley Senior
Funding, Inc., as Administrative Agent and
Collateral Agent under the First Lien Credit
Facility

Akin Gump Strauss Hauer & Feld LLP
One Bryant Park

Barnk of America Tower

New York, New York 10036-6745

Fax: 212-872-1002
Tel:212-872-8076

fra Dizengoff,
Email: idizengoft@dakingump com

Lisa G, Beckerman,

Maurice L. Brimimage
Email: mmbrimmageisakingump.com

| James Savin
Email: jsavinglakingump.com

U.S. Counsel to the Steering Committec of
First Lien Creditors of Walter Energy, Inc.

[ Cassels Brock & Blackwell LLP
2200 HSBC Building, 885 West Georgia
Street, Vancouver, BC, V6C 3ES8

 Canadian Counsel to the Steering Committee
 of First Lien Creditors of Walter Energy, Inc.
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Fax: 604 691 6120
Tel: 604 691 6121

Steven Dvorak
Email: sdvorakiacasselsbrock.com

Ryan Jacobs
Email: rjacobstedcasselsbrock.com

Natalie Levine
Email: nlevineteasselsbrock.com

- Matthew Nied
Email @ mnied@casselsbrock.com

| Victory Square Law Office -
| 500-128 West Pender Street
Vancouver, BC

V6B 1R8

Craig Bavis
Email: chavis@ovslo.ca

-Canadian Counsel to the United Steelworkers,
FLocal 1-424

Deéntons Canada LLP

20" Floor, 250 Howe Street
Vancouver, BC

Canada V6C 3R8

John R. Sandrelli
Email: john.sandrellicidentons.com

Tel: 604-443-7132

Craig Dennis
Email @ craie.deanisiidentons.com

Tel : 604-648-6507

Tevia Jeffries

Email: teviajeftriesi@dentons.com

Miriam Dominguez

Emaily miramudominguezicddentons.com

Canadian Counsel to the United Mine
Workers of America 1974 Pension Plan and
Trust

Morgan Lewis & Bockius LLP
One Federal St
Boston, MA

us C(_)unsal to the United Mine Workers of
i America 1974 Pension Plan and Trust
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02110-1726
United States

Julia Frost-Davies
Email: julia.frost-davies@morganlewis.com

Morgan Lewis & Bockius LLP
1701 Market St.

Philadelphia, PA19103-2921
United States

John C. Goedchild, I
Email: john.goodchild@morgantewis.com

Rache! Jaffe Mauceri
Email: rmaucerid@morganlewis.com

Mooney, Green, Saindon, Murphy & US Co- counsel to the United Mine Workers
Welch, P.C, of America 1974 Pension Plan and Trust
1920 4. Street, NW, Suite 400
Washington, DC 20036

Paul Green
Email: pgreenidmooneyereen.com

John Mooney
Email: moonevi@moonevatee.com

Ministry of Justice and Attorney General Counsel to Her Majesty the Queen in right of
Legal Services Branch the Province of British Columbia

P.O. Box 9289 Stn Prov Govt
4™ Floor — 1675 Douglas Street
Victoria, BC VEW 917

Fax: 250-387-0760

David Hatter

Tel: 250-387-1274

Email: David Hatterangov.be.ca
AGLSBRevTaxtigov.be.ca

Aaroni Welch
Tel: 250-356-8589
Email: Aaron.Welchi@gov.be.ca
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AGLSRRevTaxtivov.be.ca

Department of Justice
Government of Canada
900 — 840 Howe Street
Vancouver, BC V6Z 259

Neva Beckie
Email: neva.beckie@iustice.ge.ea

Counsel to Her Majesty the Queen in right of
Canada

PJT Partners LP
1280 Park Ave,
‘New York, NY 10017

1 Steve Zelin~
Email: zelin@opitpariners.com

Finangial Advisor

Blue Tree Advisors
32 Shorewood Place
Oakville, ON L6K 3Y4

William E. Aziz :
Email: baziziebluetreeadyisors.com

| Chief Restructuring Officer

Miller Thomson LLP

Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON M3H 381

Jeffrey Cathart )
Email: jcachart@@millerthomson.com

Counsel to Mitsui Matsushima Co., Lid,

Bull Housser & Tupper LLP
1800 — 310 W. Georgia Street
Vancouver, BC V6B 0M3

Kieran E. Siddall
Email: kes@bht.com

Scott M., Boucher
Email: sch@bhi.com

Counsel to Pine Valley Mining Corporation

Miller Thomson LLP
Barristers and Solicitors .
840 Howe Street, Suilte 1000
Vancouver, BC V67 2M1

Counsel to Kevin James
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Heather L, Jones

Tel, 604-643-1231 (direct)
 Tel. 604-687-2242 (main)
1 Email: hjones@millerthomson.com

Caterpillar Financial Services Limited
5575 North Service Road, Suite 600
Burlington, ON 171 6M1

¢/o Caterpillar Financial Services Corporation
(Global Headquarters)

2120 West End Avenue

Nashville, TN 37207

Fax: 615-341-8578
Main Phone Line: 1-800-651-0567

Transportaction Lease Systems Ine,
208, 10438 Mayfield Road
Edmonton AB TSP 4P4

XEROX Canada Lid.
33 Bloor St. ., 3rd Floor
Toronto, ON M4W 3H1

Stephanie Grace
Email; stephanie.graced@xerox.com

Brandt Tractor Ltd.
9500 190th ST.
Surrey B.C. V4N 382

Conuma Coal Resburces Limited
15 Appledore Lane, P.O. Box 87
Natural Bridge, Virginia 24578

Tom Clarke
Email: fom.clarke@kissito.org

Chuck Ebetino
Email: gebetino@erpluels.com

Jason McCoy
Email: imecoy@erptuels.com

Bill Hunter

Purchaser
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Ematl: whunter] @optonline net

Robert Carswell

Email: bobearswellus@outlook.com
Joe Bean (ERP Internal Counsel)
Email: jowabean@@gmail.com

Conuma Coal Resources L.i:ﬁited
P.O. Box 305
Madison, WV 25130

Ken MceCoy
- Email: kmecovi@erpluels.com

Dentons Canada LLP
15" Floor, Bankers Coutt
850 — 2" Strect SW
Calgary, Alberta T2P ORS

David Mann
Email: david.mann@identons.com

| Leanne Krawchuk
Email: Leanne brawehukdadentons.com

Counsel for Conuma Coal Resources Limited
- (Purchaser) and Guarantors

Rose LLP
Suite 810, 333 — 5™ Avenue SW
Calgary, Alberta T2P 3B6

Matthew R. Lindsay, Q.C.
Tel.:  (403) 776-0525
Emails mattlindsaviaeRosel.LP.com

Counsel for Conuma Coal Resources Limited
(Purchaser)

ERP Compliant Fuels, LLC

| ERP Compliant Coke, LLC

| Seneca Coal Resources; LLC
Seminole Coal Resources, LLL

Tom Clarke
Email: om.clarkei@kissito.ore

Gurantors

Lamarche & Lang
505 Lambert Street
Whitehorse, Yukon YI1A 1Z8

Murray I. Leitch

Counsel for Pelly

Email; mleitchaslamarchelang.com
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Parkiand Fuel Corporation
#5101, 333 - 96™ Avenue NE
Calgary, Alberta T3K 083

Christy Elliott
Email; Christy. elliott@parkland.ca

Legal Counsel for Parkland

Canada Anglo American

Federico G. Veldsquez
Email: Federico.velasquezi@angloamerican.com

Jenny Yang

| Emaily jennv.vang@angloamerican.com

Malaspina Consultanis

Marianna Pinter
Email: Margnnusimal

aspinaconsultants.com

“Beale Wood

John McEown
Email: jmeeowninboalewood.ca

Fasken Martineau

John Grieve

| Email; jorievedafasken.com

Legal Counsel for Boale Wood
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» NO. §-1510120
VANCOUVER REGISTRY

PREME COURT OF BRITISH COLUMBIA

bR

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT
R.S.C. 1985, c. C-36, AS AMENDED

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT, -
S.B.C. 2002, ¢. 57, AS AMENDED

AND
IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF WALTER
'ENERGY CANADA HOLDINGS, INC. AND THE OTHER PETITIONERS LISTED ON
SCHEDULE “A” ‘

PETITIONERS

APPLICATION RESPONSE

‘Application response of: United Mine Workers of America 1974 Pension Plan and Trust
(the “application respondent” or “1974 Plan”),

THIS 1S A RESPONSE TO the Notice of Application of the Petitioners filed the 14" day of
November, 2016 (the “Notice of Application”).

Part1: ORDER CONSENTED TO

The application respondent consents to the granting of the orders set out in the following
paragraphs of Part 1 of the Notice of Application on the following terms: none.

Part 22 ORDERS OPPOSED

The application respondent opposes the granting of the orders set out in the following
paragraphs of Part 1 of the Notice of Application: all.

Part 3: ORDERS ON WHICH NO POSITION IS TAKEN

The application respondent takes no position on the granting of the order set out in Part 1 of the
Notice of Application on the following terms: none.




Part4:

1.
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FACTUAL BASIS

This Application Response is delivered in accordance with the case plan order made in
these proceedings and entered November 14, 2016 (the “Case Plan Order”).

The 1974 Plan Claim

2.

The 1974 Plan relies on the facts set out in the 1974 Plan’s Amended Notice of Civil
Claim filed November 9, 2016 (the “Amended Notice of Civil Claim”). Capitalized terms
used but not defined herein have the meaning ascribed to them in the Amended Notice
of Civil Claim.

The 1974 Plan Claim against the Petitioners arises under ERISA, as well as the United
Mine Workers of America 1974 Pension Plan Document and United Mine Workers of
America 1974 Pension Trust Documents, each effective December 6, 1974, and
amended from time to time thereafter, and the CBA (as defined in the Amended Notice of
Civil Claim).

The 1974 Plan alleges that pursuant thereto, each of the Petitioners, along with its U.S.
affiliates, is jointly and severally liable to the 1974 Plan for the' claimed pension

“withdrawal liability of Jim Walter Resources Inc. (“Walter Resources”), one of the

Petitioners’ U.S. affiliates.

The 1974 Plan alleges that the 1974 Plan Claim is a valid and enforceable debt as
against Walter Resour_ces, and each foreign affiliate which meets the test under ERISA
for a member of the same “controlled group” (i.e., each entity that is at least 80% owned,
either directly or indirectly, by Walter Energy), which includes the Petitioners.

Summary Trial Application

6.

On December 7, 2015, the Petitioners were granted protection pursuant to section 11 of
the Companies' Creditors Arrangement Act, R.S .C. 1985, c. C-36, as amended (the
"CCAA"), which proceedings have been extended from time to time (the "CCAA
Proceedings").

Pursuant to a Claims Process Order pronounced herein on August 16, 2016, the 1974
Plan delivered to the Service List a Notice of Civil Claim seeking allowance of its claim in
the amount of US$904,367,132. :

On September 23, 2016, the Petitioners filed a Response to Civil Claim, opposing the
relief sought by the 1974 Plan.

24589921_7|NATDOCS 564818-1
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9. On September 26, 2016, the United Steelworkers, Local 1-424 (the “USW"), filed a
Response to Civil Claim, among other things opposing relief sought by the 1974 Plan.

10. On September 26, 2016, the Monitor filed a Response to Civil Claim, stating that it was
taking no position with respect to the adjudication of the 1974 Plan Claim.

11. Oh‘ October 5, 2016 the 1974 Plan filed a Reply to the Response to Civil Claim of the
Usw,

12. On October 26, 2016, the parties appeared before the Court to seek direction regarding
adjudication of the 1974 Plan Claim.

13, On November 9, 2016 the 1974 Plan delivered to the Service List an Amended Notice of
Civil Claim, alleging additional facts in support of its claim.

14. On November 10, 2016 the Petitioners delivered to the Service List an Amended
Response to Civil Claim. '

15. On November.11, 2016 the USW delivered to the Service List an Amended Response to
Civil Claim.

16. On November 14, 2016, the Petitioners delivered to the Service List a Notice of
Application for summary trial pursuant to Supreme Court Civil Rule 9-7(2).

17. The Amended Responses to Civil Claim filed by the Petitioners and by the United

' Steelworkers Union (the “USW") in these proceedings (a) deny many of the facts set
forth in the Amended Notice of Civil Claim; and (b) state that other facts are outside the
knowledge of the Petitioners or the USW.

18. These disputed facts are relevant to this Court's assessment of the preliminary issues
raised by the Petitioners in the Notice of Application, including whether the 1974 Plan
Claim is properly governed by the substantive law of Canada or the United States.

19. On November 14, 2016, the Petitioners filed a book of evidence in six volumes, which
‘ contained an expert report of Marc Abrams (the “Abrams Report”).

20. The Abrams Report identifies certain facts that militate in favour of and against the
conclusions set forth therein. '

21. Theée facts are among those disputed by the Petitioners and the USW or identified as
outside their knowledge.

24589921_7|NATDOCS 564818-1
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22. Certain of the disputed facts are within the knowledge of the Petitioners and, as a result,
the factual dispute could potentially be resolved by way of targeted discovery.

23. On November 22, 2016', the 1974 Plan requested that the Petitioners review the
documents in their possession and disclose documents related to targeted discovery
categories itemized by the 1974 Plan.

24, On November 23, 2016, the 1974 Plan filed an application seeking an order for limited
and targeted document discovery to allow it to meet the preliminary issues raised by the
Petitioners’ summary trial application. '

25. The 1974 Plan also has asked to examine for discovery Mr. William G. Harvey, the
former Executive Vice President and Chief Financial Officer of Walter Energy Canada
Holdings.

Part5: LEGAL BASIS

Suitability

1. The 1974 Plan supports adjudication of its claim at the earliest poésible date that can
accommodate limited and necessary pre-trial discovery.

2. This matter is not currently suitable for determination by way of summary trial. The
“preliminary issues raised in the Petitioners’ Notice of Application go beyond what the
Petitioners submitted at the court hearing on Qctober 26, 2016 would be before the Court

on a summary trial application.

3. Absent document discovery and examination for discovery, the 1974 Plan will be unable
to meet the Petitioners’ summary trial application and the Court will be unable to find the
facts necessary to adjudicate the preliminary issues raised by the application.

4. For example, the parties are in disagreement as to the degree of integration of the
Canadian and US arms of the Walter Energy Group’s business. The 1974 Plan says that
the level of integration is relevant to determine the proper law of the obligation of the
Petitioners to the 1974 Plan. Facts that go to show the level of integration of the business
are in the possession of the Petitioners. The Petitioners have led some evidence with
respect to same. The 1974 Plan's ability to challenge the Petitioners’ position and lead its
own evidence in response is dependent on pre-trial discovery.

5. The Case Plan Order contemplates delivery of a stand-alone application pursuant to
Supreme Court Civil Rule 9-7(11) in respect of whether the issues raised in the
Petitioners’ Notice of Application are suitable for summary trial.

24589921 _7|NATDOCS 564818-1
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In the alternative, the 1974 Plan relies on the legal basis set out in the Amended Notice
of Civil Claim, as will be set out in the 1974 Plan’s written argument to be delivered
pursuant to the Case Plan Order.

In all of the circumstances, United States Iéw, and in particular the law in effect in the
District of Columbia and the State of Alabama, has the closest and most real connection
to the 1974 Plan Claim.

Pursuant to the law that has the closest and ‘maost real connection, ERISA governs the
1974 Plan Claim.

Pursuant to ERISA, the 1974 Plan Claim is enforceable jbintly and severally against each
of the Petitioners that are at least 80% owned indirectly by Walter Energy Inc.,,
notwithstanding that the Petitioners are located in Canada. '

ERISA is not a penal, revenue or other public law of the United States.

ERISA does not conflict with Canadian public policy.

The Walter Canada Group further relies upon:

(a) Companies’ Creditors Arrangement Act, R.S.Q. 1985, c. C-36, as amended;
(b) Supreme Couft Ciyil Rules, B.C. Reg. 241/2010, as amended;

(c) the inherent and equitable jurisdiction of this Honourable Court; and

(d) such further and other grounds as counsel may advise and this Honourable Court
may deem just.

MATERIAL TO BE RELIED ON
First Affidavit of Miriam Dominguez dated January 4, 201-6;
Second Affidavit of Miriam Dominguez dated March 29, 20186;
First Affidavit of Dale Stover, sworn November 22, 2016;
Fourth Affidavit of Miriam Dominguez dated November 24, 2016
Expert Report of Judith Mazo, dated November 24, 2016;
An Agreed Statement of Facts, to be completed;

5
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7. Answers on question of William Harvey (examination to be conducted in December
2016); and
8. Such other and additional material as counsel may advise and the Court may admit.

The application respondent does not offer a time estimate for the application.

X The application respondent has filed in this proceeding a doc7 that contains the

application respondent’s address for service./‘) /
Date: ?w'Z /November/2016 ) v’ /S
Signafire of f for filing party
gg/(' faig P. Dennis, Q.C.
Canadian counsel for United Mine Workers
of America 1974 Pension Plan and Trust

Respondent’s address for service is:
Dentons Canada LLP
20" Floor, 250 Howe Street
Vancouver, BC V6C 3R8
Attention: John Sandrelli, Craig Dennis and
Tevia Jeffries

Fax number address for service (if any): 604-683-5214

E-mail address for service (if any): john.sandrelli@dentons.com
craig.dennis@dentons.com
tevia.jeffries@dentoris.com

24580021_7|NATDOCS 564818-1



SCHEDULE "A"

Petitioners

6.

7.

Walter Canadian Coal ULC

Wolverine Coal ULC

Brule Coal ULC

‘Cambrian Energybuild Holdings ULC

Willow Creek Coal ULC
Pine Valley Coal, Ltd.

0541237 B.C. Ltd.

Partnerships

1.

2.

Walter Canadian Coal Partnership
Wolverine Coal Partnership
Brule Coal Partnership

Willow Creek Coal Partnership
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} o NO. $1510120
/i VANCOUVER REGISTRY

PTHE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
8.B.C. ¢. 2002, c. 57, AS AMENDED

AND
IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT

OF WALTER ENERGY CANADA HOLDINGS, INC., AND THE OTHER PETITIONERS
LISTED IN SCHEDULE “A” TO THE INITIAL ORDER

PETITIONERS

Application Response of the Respondent Steelworkers

APPLICATION RESPONSE OF: United Steelworkers, Local 1-424 (the “Application Respondent”™)
TO: The Service List

THIS IS A RESPONSE TO: the Notice of Application of Walter Energy Hbldings Inc et al, (the

Walter Canada Group) Apphcams (Petttwners) filed November 16, 2016.

Part I: ORDERS CONSENTED TO

The following paragraphs in the Applicants’ Notice of Application: 1, 2, 3, and 4.
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Part 2: ORDERS OPPOSED
2. The following paragfaphs in the Applicants’ Notice of Application: None.
Part3:  ORDERS ON WHICH NO POSITION IS TAKEN

3. The following paragraphs in the Applicants” Notice of Application: None.
Part 4: FACTUAL BASIS

1. The Respondent Steelworkers relies on the facts set out in the Applicants® Statement of

Uncontested Facts dated November 14, 2016 filed in support of this Application.

2. Ifthis Application is not aliowed, the Respondent Steelworkers will adduce further evidence
to address those remaining issues raised in the Notice of Civil Claim and Responses filed in this

matter, but not which are not addressed in the scope of the Application.

3. This evidence includes facts relating to the control of Walter Canada Group's mining

operations, labour relations, and collective bargaining process and agreements.
Part 5: LEGAL BASIS

1. Under the Canadian conflict of laws rules, the 1974 Plan's Claim is governed by Canadian
substantive law which does not recognize the 1974 Plan's Claim for the purposes of CCAA4
proceedings in this Court. ‘

2. In the alternative, if the 1974 Plan's Claim is governed by United States substantive law-
(including ERISA), as a matter of United States law controlled group liability for withdrawal liability

related to a multi-employer pension plan under ERISA does not extend extraterritorially to Canada.
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3. In the further alternative, if the 1974 Plan's Claim is govcméd by United States substantive
law (including £RIS4), and ERISA applies extraterritorially, that law is unenforceable by this Court

as a penal, revenue or other public law of the United States.

4. In the further alternative, if the 1974 Plan's Claim is governed by United States substantive
law (including ERISA) and ERISA applies extraterritorially, that law is unenforceable by this Court

because 1t conflicts with Canadian public policies.

5. If this Application is not allowed, the Respondent Steelworkers will raise further legal
arguments to address those remaining issues raised in the Respondent Steelworkers' Response to the
Notice of Civil Claim filed in this matter, but not which are not addressed in the scope of the

Application.
6. These legal issues include

a) the reasonableness and equity of the CC4A4 distribution plan if the 1974 Plan's Claim
_ is allowed; |
b) the appropriateness of different classes and priorities of claims for the CCAA4
distribution process in this matter; and
c) the status of the Respondent Steelworkers Claim arising under a constitutionally
protected collective bargaining process and the application of section 2(d) of the

Charter of Rights and Freedoms values.
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Part 6: MATERIAL TO BE RELIED UPON

The Respondent Steelworkers will rely 'upon:
1 The pleadings and affidavit and supporting materials filed in the CCA44
proceedings in ths matter to date;
(ii)  The Applicant Walter Canada Group’s Book of Evidence filed in support of
this Application; and
(ili) Materials produced by the Applicant or other Respondents in support of this

Application including expert reports. -

The Application Respondent estimates that the application will take: 5 days.

[X ] The Application Respondent has filed in this proceeding a document that contains the
application respondent's address for service. The Application Respondent's ADDRESS FOR
SERVICE is: S

Victory Square Law Office LLP
Attn: Craig D. Bavis

710 - 777 Hornby Street
Vancouver, BC V6Z 154 ,

P: 604-684-8421/F: 604-684-8427
email: cbavis@vslo.bc.ca

Date: November 23, 2016

Craig D. Bavis
Counsel for the Application Respondent
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JUN 152017 | | ' NO. S-1510120

ENTERED : - - VANCOUVER REGISTRY
@ IN E*ﬂﬂ SUPREME COURT OF BRITISH COLUMBIA
" ‘ MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT

R.S.C. 1985, c. C-36, AS AMENDED

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
S.B.C. 2002, c. 57, AS AMENDED

AND

IN THE MATTER OF THE PLAN OF COMPROMISE AND ARRANGEMENT OF NEW

. WALTER ENERGY CANADA HOLDINGS, INC., NEW WALTER CANADIAN COAL
CORP., NEW BRULE COAL CORP., NEW WILLOW CREEK COAL CORP., NEW
WOLVERINE COAL CORP. AND CAMBRIAN ENERGYBUILD HOLDINGS ULC

PETITIONERS
ORDER MADE AFTER APPLICATION
(1974 Plan Order)
BEFORE THE HONOURABLE ) MONDAY, THE 1ST DAY OF
MADAM JUSTICE FITZPATRICK g MAY, 2017

- THE APPLICATION of the Petitioners coming on for hearing at Vancouver, British Columbia,
on January 9-13, 16, 18-20, 2017, 2017 with Reasons for Judgment released on May 1, 2017 (thé
“Order Date™), which Application became an Application of the Petitioners pursuant to the
Order of this Court in respect of the Petitioners and the entities listed on Schedule “A” hereto
‘pronounced December 21, 2016 and styled the CCAA Continuity and Vesting Order; AND ON
HEARING Mary Paterson and Mary LA. Buttery; counsel for the Petitioners, Craig Dennis, Q.C.
and John R. Sandrelli, counsel for the United Mine Workers of America 1974 Pension Plan and

" Trust (the “1974 Plan™), Craig D. Bavis and Jeff Sanders, counsel for the United Steelworkers,
Local 1-424, Peter Reardon, counsel for the Monitor and those other counsel listed on Schedule
“B” hereto AND UPON READING the material filed and Judgment bemg reserved to May 1,
2017;

 LEGAL [:€4101563 2
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THIS COURT ORDERS AND DECLARES THAT:

1. The 1974 Plan’s claim as against the Petitioners and against the entities listed on
Schedule “A” hereto is governed by Canadian substantive law and not U.S. substantive
law (including the Employee Retirement and Income Security Act of 1974 (“ERISA™))
such that the 1974 Plan’s claim against the Petitioners and against the entities listed on
Schedule “A” is not valid. '

2. Costs are awarded against the 1974 Plan in favour of both the Petitioners and the United
Steelworkers, Local 1-424 at Scale B, subject to the right of any party to apply within 30
days of the date of this order to seek a different order of costs.

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT
TO EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY
CONSENT: :

Signature of [_] party [X] lawyer for the Petitioners
Mary Paters

 Signature of [] party [X] lawyefox the United Mine

Workers of America 1974 Pension Plan and Trust
~ JohnR. Sandrellj
Signature of [_] party [X] lawyer for the United

Steelworkers, Local 1-424
Craig D. Bavis

BY THE COURT

~NDORSEMENTS ATTACHED

TEGAT Lasimiccn s
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el

Signature of | | party lawyer for the Monitor,
KPMG Inc.

Peter J. Reardon

By the Court.

Regf}t(ar

Jorstlu—

LEGAL _1:44801562.2




Petitioners

Partnerships

10.

11.

LEGAL_1:44101562.2

" SCHEDULE “A”

Walter Energy Canada Holdings, inc.
Walter Canadian Coal ULC

Brule Coal uLc

Willow Creek Coal ULC

Wolverine Coal UL.C

Pine Valley Coal Ltd.

0541237 B.C. Ltd.

Walter Canadian Coal Partnership
Brule Coal Partnership
Willow Creek Coal Partnership

Wolverine Coal Partnership

000030
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SCHEDULE “B”
COUNSEL LisT
NAME PARTY REPRESENTED
Patrick Riesterer Petitioners
Karin Sachar Petitioners
Mary Angela Rowe Petitioners
Tevia Jeffries United Mine Workers of America 1074 Pension Plan and Trust
Owen James United Mine Workers of America 1974 Pension Plan and Trust

LEGAL _1:44101562.2
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IN THE SUPREME COURT OF BRITISH COLUMBIA

Citation: Walter Energy Canada Holdings, Inc. (Re),
2017 BCSC 709

Date: 20170501
Docket: S1510120
Registry: Vancouver

In the Matter of the Companies’ Creditors Arrangement Act,
R.S.C. 1985, c. C-36 as Amended

And

In the Matter of the Business Corporations Act,
S.B.C. 2002, c. 57, as Amended

And

In the Matter of a Plan of Compromise or Arrangement of Walter Energy
Canada Holdings, Inc. and the Other Petitioners Listed on Schedule “A”

Before: The Honourable Madam Justice Fitzpatrick

Reasons for Judgment

Counsel for the Petitioners: M. Paterson
M.L.A. Buttery

P. Riesterer

M.A. Rowe

K. Sachar

Counsel for United Mine Workers of America . C. Dennis, Q.C.
1974 Pension Plan and Trust: : : . J. Sandrelli
' T. Jeffries

O. James
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Counsel for the United States Steel Workers, C.D. Bavis
Local 1-424: ~ J. Sanders
Counsel for KPMG Inc., Monitor: P.J. Reardon

Place and Date of Hearing:

Place and Date of Written Reasons:

Vancouver, B.C.
January 9-13, 16, 18-20, 2017

Vancouver, B.C.
May 1, 2017
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I INTRODUCTION

[1] These are proceedings brought by the petitioners pursuant to the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA”). The petitioner
companies are part of what | will describe as the “Walter Canada Group” which

includes other entities, as | will discuss below.

[2] This application is brought by the Walter Canada Group to determine the
validity of a claim filed in these proceedings by the UMWA 1974 Pension Plan and
Trust (the “1974 Plan”).

[8] The 1974 Plan’s claim is asserted as a liability of the Walter Canada Group
based on the provisions of U.S. legislation, namely the Employee Retirement and
Income Security Act of 1974, 29 U.S.C. § 1001, as amended (“ERISA”). The amount

of the claim arises from certain unfunded pension liabilities owed to former
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employees of a U.S. entity within the larger international Walter Energy Group. For
context, the Walter Canada Group is the Canadian part of the international “Walter
Energy Group”. ER/SA is sometimes referred to as “long arm” legislation in that the
1974 Plan asserts that this U.S. legislation applies to the Walter Canada Group even
though they were all Canadian corporations or entities conducting their mining

businesses only in Canada and not in the U.S.

[4] Asfaras!'maware, and all counsel agree on this point, this is the first time
that a Canadian court will have considered whether ERISA applies in Canada and in
these circumstances. It also appears to be the case that no U.S. court has yet

considered whether ERISA applies to entities outside of the U.S.

[5] The 1974 Plan’s claim is extremely large - approximately $1.25 billion. If the
1974 Plan’s claim is valid, it will swamp all other valid claims that have been filed in
the estate against the Walter Canada Group. The resultWouId be that the vast
majority of the realizations from the estate assets - estimated by mid-2017 to be
approximately $63 million - would be paid to the 1974 Plan and not in respect of the
claims of other creditors. These other creditors include the Walter Canada Group’s
former employees, which in turn include union members represented by the United
States Steel Workers, Local 1-424 (the “Union”), to whom substantial amounts are

owed.

] PROCEDURAL BACKGROUND

[6] The Claims Process Order that was granted on August 16, 2016 (see Walter
Energy Canada Holdings, Inc. (Re), 2016 BCSC 1746 at paras. 86-87) put in place a
specific claims process designed to address the 1974 Plan’s claim. Pursuant to the
Claims Process Order, and with the objective of clarifying the issues as between the
parties, the 1974 Plan filed a notice of civil claim on August 26, 2016 in this action.
Responsive pleadings were filed by the Walter Canada Group and the Union shortly

thereafter.
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[7] Paragraph 30 of the Claims Process Order provided that, upon the filing of
the pleadings, the 1974 Plan’s claim was to be adjudicated by the Court “undera

procedure to be determined more fully by subsequent Order of this Court”.

[8] There were various disagreements between the Walter Canada Group, the
Union and the 1974 Plan as to whether pre-hearing discovery procedures were
required or necessary prior to a determination of certain preliminary issues raised by
the Walter Canada Group. Since at least the fall of 2016, the 1974 Plan has taken
the position that .it is inappropriate to determine these preliminary issues on a

summary basis without allowing it to conduct discovery of the Walter Canada Group.

[9] This disagreement led the Monitor to apply for directions on the procedure to
adjudicate the 1974 Plan’s claim, as was expressly directed under paragraph 31 of
the Claims Process Order. | denied the oral and document discovery sought by the
1974 Plan arising from two hearings: firstly, on October 26, 2016 (Walter Energy
Canada Holdings, Inc. (Re) (Unreported; October 26, 2016) and secondly, on
November 28/December 2, 2016 (Walter Energy Canada Holdings, Inc. (Re), 2016
BCSC 2470). Those decisions were made in light of the Walter Canada Group's
position that the preliminary issues could be resolved on a summary basis,
consistent with the legislative objective under the CCAA to determine claims in that

manner.

[10] After the October 26, 2016 hearing, the parties agreed to a Case Plan Order
which set out various deadlines for the delivery of the applications and responses,

evidence and written arguments, all in advance of the January 2017 hearing.

[11] In November 2016, the Walter Canada Group filed their application for a
summary hearing to decide these issues. Although described as a “summary
hearing”, the nature of the hearing can be described as a hybrid one. In addition to
the pleadings, applications and responses, the evidence before the Court consisted
of various affidavits, the Walter Canada Group’s notice to admit and the 1974 Plan’s
response to the notice to admit. In addition, as the answer to one of the issues -

namely, whether ERISA applies exterritorialy to the Walter Canada Group - is a




000037

Walter Energy Canada Holdings, Inc. (Re) Page 6

matter of U.S. law, the Walter Canada Group and the 1974 Plan both filed expert
reports from U.S. attorneys. All three of these experts were cross examined on their

reports at this hearing.

m ISSUES

[12] The Walter Canada Group seeks the following declaratory relief:

a) under Canadian conflict of laws rules, the 1974 Plan’s claim as against the
‘Wailter Canada Group is governed by Canadian substantive law and not
U.S. substantive law (including ERISA);

b) in.the alternative, if the 1974 Plan’s claim againsf the Walter Canada
Group is govérned by U.S. substantive law (including ERISA), then as a
matter of U.S. law, “controlled group” liability for withdrawal liability related
to a multiemployer pension plan under ERISA does not extend
extraterritorially; and |

¢) in the further alternative, if the 1974 Plan’s claim against the Walter
Canada Group is governed by U.S. substantive law (including ERISA),
and ERISA applies extraterritorially, that law is unenforceable in Canada

because it conflicts with Canadian public policy.

[13] Itis common ground that if the Walter Canada Group succeeds on any one of
the above arguments, the 1974 Plan’s claim is not a valid claim against the estate.
While | have referred to the arguments below as that of the Walter Canada Group, |
have considered the similar arguments advanced by the Union even if they are not

specifically referenced as such.

IV IS ASUMMARY HEARING APPROPRIATE?

[14] The 1974 Plan argues that the hearing should not proceed summarily and
has brought a cross application to dismiss the Walter Canada Group’s application.
Consistent with Rule 9-7 of the Supreme Court Civil Rules, B.C. Reg. 168/2009 (the
“Rules”) regarding summary trials, the 1974 Plan argues:
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a) the matter is not suitable for a summary hearing: Rule 9-7(11)(b)(i);

b) a summary hearing on the preliminary issues will not assist in the efficient
resolution of the validity of its claim: Rule 9-7(11)(b)(ii);

c) the Court will be unable to find the neCessary facts to determine the
issues: Rule 9-7(15)(a)(i);

d) the Court should find it unjust to determine the preliminary issues in the
circumstances: Rule 9-7(15)(a)(ii); and -

e) the Walter Canada Group is “litigating in slices” by attempting to obtain a

decision on only some of the issues.

[15] The CCAA mandates that any dispute about claims will be determined, if
possible, in a summary manner. Specifically, the CCAA provides for a summary
determination of the validity of a disputed unsecured Claim,_ such as that asserted
here by the 1974 Plan:

Determination of amount of claims

20 (1) For the purposes of this Act, the amount represented by a claim of any
secured or unsecured creditor is to be determined as follows:

(a) the amount of an unsecured claim is the amount

(iii) in the case of any other company, proof of which might be made
under the Bankruptcy and Insolvency Act, but if the amount so
provable is not admitted by the company, the amount is to be
determined by the court on summary application by the company or

by the creditor;
[Emphasis added]

[16] The requirement for a summary determination of claims in a CCAA
proceeding is similar to that found in the Bankruptcy and Insolvency Act, R.S.C.,
1985, c. B-3: see San Juan Resources Inc. (Re), 2009 ABQB 55 at para. 30. Both
recognize the need to determine claims as quickly as possible to allow for a timely
distribution to creditoré, as creditors will suffer more prejudice if there is delay in

receipt of whatever recovery they can expect from an insolvent estate. In addition,
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proceeding by summary application respects the need to resolve claims without
undue cost, which would exacerbate the already insolvent circumstances and lessen

the recovery of the parties.

[17] Other than directing a “summary” determination of the issue, the CCAA
provides no further guidance és to how a claim is to be determined. In this legislative
vacuum, courts across Canada have drawn upon their statutory jurisdiction under
the CCAA to fashion a brocess to do just that. This typically takes the form of a

claims process order, as was granted in this proceeding on August 16, 2016.

[18] There was agreement that the process typically found in a claims process
order, allowing for reView by the monitor and a revision/disallowance process, was
not appropriate in these circumstances. The 1974 Plan’s claim raised unique issues
and it was recognized early in these proceedings that a resolution of that claim

would likely require a more complex procedure.

[19] There are examples where the courts in CCAA proceedings have fashioned a
process that was “summary” in the sense of not requiring full pre-trial and trial

procedures, but still allowed for certain appropriate pre-hearing steps.

[20] = A similar issue was before the Court in the CCAA proceedings in Pine Valley
Mining Corporation (Re), 2008 BCSC 356. A substantial claim had been advanced
and the Court addressed how the claim should be resolved and the format of the

summary trial. Justice Garson (as she then was) said:

[16] The second issue | have been asked to determine is the question. of
the format of this trial. Section 12 of the CCAA [now s. 20] requires a
summary trial. | recognize that in some cases, courts have held that that does
not preclude a conventional trial. (See Algoma Steel Corporation v. Royal
Bank of Canada (1992), 8 O.R. (3d) 449 (C.A.). 1 do not understand Mr.
McLean to object in principle to an order that this matter be determined in a
summary way but, rather, | think he reserves his right to object to the
suitability of such a procedure depending on how the evidence unfolds. It is
my view that s.12 [now s. 20] of the CCAA informs any decision the court
must make as to the format of a trial and that trial must surely be as the
section dictates, a summary trial. unless o do otherwise would be unjust, or
there is some other compelling reason against a summary trial. | am not
persuaded that this claim cannot be tried summarily on the date reserved in
May of this year. The parties have one week to work out an agreement as to
a time line for the necessary steps to prepare for that trial, including the
exchange of pleadings, disclosure of documents as requested by Tercon,
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agreed facts, delivery of affidavits, expert reports (including notice of reliance
on all or part of the Monitor’s reports), delivery and responses to notices to

. admit, examination for discovery if consented to, and delivery of written
arguments. | acknowledge that many of these steps are underway.

[17] ... Either party has leave to apply to cross-examine the deponent of
an affidavit out of court or in court. Either party has leave to apply to convert
this summary trial to a conventional trial but | expect the parties to make their
best efforts to manage this generally as a summary trial.

[Emphasis added]

[21] Similarly, in Jameson House Properties Ltd. (Re), 2011 BCSC 965 at paras.
13-14, Justice Adair departed from the strict terms of a claims process order and
ordered the filing of pleadings and oral discovery after the filing of affidavits. An
agreed statement of facts was also later filed although some facts remained in
dispute. At para.' 15:\the Court stated that it was approaChing the summary hearing
as in a conventional trial; in other words, if the party bearing the o.nus of proof failed

to establish the necessary facts, that party’s case would fail.

[22] In Coast Capital Savings Credit Union v. The Symphony Development Corp.,
2011 BCSC 333 at paras. 23-27, the Court referred to a “principled” approach to the
determination of claims, albeit in a receivership context, which respected the

Summaw claims process while also ensuring that the claim was adjudicated in a just

manner.

[23] Accordingly, although the CCAA requires that, presumptively, claims be
determined on a summary basis, the court has the discretion to order another
procedure where it is appropriate. That other procedure may, but will not usually,
involve a full trial procedure. One possible approach is to conduct a hybrid hearing,

such as occurred here.

[24] Needless to say, the exercise of the court’s discretion will be guided by the
statutbry objectives of the CCAA toward a timely and inexpensive resolution of
claims and distribution to creditors, while also ensuring that the determination of
claims is made in a manner that is just and fair to all the stakeholders, including the
debtor company, the claimant and other creditors: 0487826 B.C. Ltd. (Re), 2012
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BCSC 1501 at para. 38. These objectives are consistent with Rule 1-3(1) which
 states that the object of the Rules is to secure the “just, speedy and inexpensive
determination of every proceeding on its merits”. These objectives are also
consistent with the Supreme Court of Canada’s recent exhortation to the legal
profession and the courts to embrace more summary forms of adjudication where

appropriate, as found in Hryniak v. Mauldin, 2014 SCC 7.

[25] In exercising the court’s discretion to move beyond a pure summary
determination in accordance with s. 20 of the CCAA, factorsAto be considered by the
court will vary from case to case depending on the circumstances, but may include:
the nature and complexity of the claim or issues arising; the amount in issue; the
nature of the evidence (including whether credibility is in issue); the importance of
the claim to the creditor and the estate; the cost and delay of further procedures; and

what prejudice, if any, may arise from a summary hearing.

[26] There is no “one size fits all” solution as to how any claim can be determined;
ideally, the answer will no doubt be driven by the willingness of the parties to
streamline the process and the creativity of the parties, and their counsel, in
fashioning an efficient and expeditious means of obtaining the necessary evidence
to put before the court. If agreement can’t be reached, then it will fall to the court to

consider the issue.
[27] Procedural issues that may be considered include:

a) whether pre-trial oral or document discovery is truly necessary and if so,

whether limits can be put on such discovery;

b) whether affidavits should be filed as opposed to viva voce evidence at a

full trial;

c) whether cross-examinations on affidavits or expert reports are necessary

and whether that can be done ahead of the hearing or at the hearing ifself;
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d) whether timelines for delivery of materials, such as affidavits, or any pre-
hearing procedures, can be fixed so to expedite the determination of the

issues;

e) whether other means of establishing the evidentiary record can be
ordered, such as through notices to admit, agreed statement of facts and
common documents so as to minimize or eliminate any conflict as to the

facts; and
f) whether written arguments can be exchanged. in advance of the hearing.

, [28] The 1974 Plan continues to take the positivon that the issues raised in the
Walter Canada Group’s application cannot and shbuld not be determined at this
hearing without providing it the opportunity to undertake the discovery that it earlier
sought. It specifically seeks to examine William G. Harvey, the former executive
vice-president and chief financial officer of the Canadian holding company within the
Walter Canada Group, who was also the person who gave evidence in support of
the initial CCAA filing. That evidence was accepted by this Court and various orders

were made based on that evidence.

[29] In substance, the 1974 Plan advocated for a reversal of what | consider to be
the proper approach (and onus) here, as discussed above. The 1974 Plan submits
that a full trial is required, unless the Walter Canada Group can successfully argue in
favour of abbreviated procedures. Consistent with its goal of embarking upon a full
scale litigation process, the 1974 Plan prepared its list of documents dated |
December 23, 2016. The Walter Canada Group has not yét provided any discovery,

either oral or documentary.

[30] lintend to address the 1974 Plan’s objection to the lack of discovery from the
-Walter Canada Group in the context of the individual issues discussed below. It will
suffice at this point to note that | reject the approach advocated by the 1974 Plan,
although | will consider its arguments in the context of the relevant and material

evidence needed to decide the issues raised on this application.
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v BACKGROUND FACTS

[31] In support of its overall position that this summary hearing is inappropriate,
the 1974 Plan has steadfastly refused to admit to most facts as proposed by the
Walter Canada Group. It insists on what it calls “trial quality” evidence on all issues
and says that there remain “disputed facts” which are relevant to the determination
of these issues, principally relating to the degree of ihtegration between the Walter
Canada Group and the entities within the U.S. arm of the Walter Energy Group.

[32] The stridency of this position is particularly puzziing given the 1974 Plan’s
refusal to acknowledge even its own “facts” and documents, as found in its evidence

filed in the course of this proceeding.

[33] The 1974 Plan has shown absolutely no willingness to consider and co-
operate in the development of a streamlined process which would have allowed the
Walter Canada Group to put what | consider uncontroversial facts before the court.
The more extreme examples of this obdurate position are found in the 1974 Plan’s
refusal to admit that: the Canadian mine operations and assets in this jurisdiction
were governed by Canadian énd British Columbian environment and mining
legislation; and, that the Walter Canada Group’s relationship with its Canadian
employees (both 'unioniied and non-unionized) were governed by Canadian and
British Columbian labour and employment laws. To suggest otherwise is a
confounding proposition and needless to say, the 1974 Plan never did explain how it
could not be so. The 1974 Plan would only admit that the mines were located in
British Columbia and that the Walter Canada Group employed persons working in
British Columbia, matters that were in evidence at the beginning of this proceeding

and as | said, uncontroversial.

[34] The 1974 Plan has raised virtually every possible objeétion toward blocking a
summary or even hybrid hearihg on these preliminary issues, presumably toward the
end game of avoiding this hearing and engaging in an extensive and expensive full-

scale litigation process with corresponding discovery. In my view, the objections of
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the 1974 Plan can more accurately be described as angling for a “fishing expedition”

so as to search for facts that may conceivably provide some basis for their claim.

[35] | would also note that the 1974 Plan appears to have made no effort to obtain
what it describes as relevant evidence from various U.S. sources, including speaking
to Mr. Harvey and also obtaining documentation in the hands of the U.S. debtors

within the Walter Energy Group: see Tassone v. Cardinal, 2014 BCCA 149 at paras.
38-39_. As such, the 1974 Plan has not provided any foundation upon which to argué

that further relevant facts may exist in order to prove its claim.

[36] I have concluded that the approach advocated by the 1974 Plan is neither -
warranted nor appropriate in the circumstances and | am exercising my discretion to

proceed otherwise.:

[37] Accordingly, | have taken the facts from various sources: the facts asserted
by the 1974 Plan which are admitted or which are not contested by the Walter
Canada Group or the Union for the purpose of this. application; evidence filed by the
1974 Plan in these proceedings generally or in direct response to this applicatioh;
and, what [ consider to be the uncontroverted facts introduced by the Walter Canada
Group in its evidence in this proceeding which have been the foundation for |
numerous orders granted by me. | also rely on the findings in my earlier reasons for
judgment in these proceedings (including Walter Energy Canada Holdings, Inc. (Re),
2016 BCSC 107; 2016 BCSC 1413; 2016 BCSC 1746)‘; and, evidence introduced in
other proceedings before this court and filed in this action. See Petrelli v. Lindell
Beach Holiday Reson“Ltd., 2011 BCCA 367 at paras. 36-37; British Columbia
(Attorney General) v. Malik, 2011 SCC 18 at paras. 46-48. |

[38] In my view, there is little, if any, controversy about the following facts which

are more accurately described as simply background facts.

[39] Below are my findings of fact. It will become clear from the analysis below

that most of the following background facts only provide context for the specific
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determination of the issues raised by the Walter Canada Group. | will also address

any further facts relevant to the analysis in the separate discussion of the issues.

(1)  The Walter Energy Group and U.S. Operations

[40] The Walter Energy Group operated its international coal production and
export business in two distinct segments: (a) the U.S. operations, and (b) the

Canadian and United Kingdom (U.K.) operations.

[41] The parent corporation of all of entities within the Walter Energy Group is
Walter Energy, Inc. (“Walter Energy U.S.”), which is a public company incorporated
under the laws of Delaware and headquartered in Birmingham, Alabama. The U.S.

coal mining operations of the Walter Energy Group were conducted in Alabama and

West Virginia through a variefy of U.S. corporations.

[42] - The Walter Energy Group’s U.S. entities included a wholly owned subsidiary
of Walter Energy U.S., Jim Walter Resources, Inc. (*Walter Resources”). Walter
Resources was incorporated in Alabama and conducted its coal production business

in Alabama.

(2) Acquisition ieading to Creation of Walter Canada Group

[43] Before 2011, Walter Energy U.S. did not have any operations or subsidiaries
in Canada or the U.K.

[44] In October 2010, Walter Energy U.S. and Western Coal Corp. (“Western”)
began negotiating the acquisition of Western’s coal mining operations in British
Columbia, the U.K. and the U.S. (the “Western Acquisition”).

[45] Walter Energy U.S. publicly announced the Western Acquisition in November
2010, when Walter Energy U.S.'issued a press release and filed both the press
release and a Form 8-K with the SEC on its publicly available EDGAR system. The
press release referred tb WalterbEnergy U.S.’s intention to complete a “business

combination” with Western.
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[46] In December 2010, Walter Energy U.S. announced that (admitted for the
purpose of these statements having only been made, and not for the truth of the

contents):

a) it had entered into an arrangement agreement with Western whereby
Walter Energy U.S. would acquire all of the outstanding common shares

of Western;

b) the “transaction will be implemented by way of a court-approved plan of

arrangement under British Columbia law”; and

c) in connection with the arrangement, Walter Energy U.S. intended to
borrow $2.725 million of senior secured credit facilities, “the proceeds of
which will be used (i) to fund the cash consideration for the transaction, (ii)
to pay certain fees and expenses in connection with the transaction, (iii) to
refinance all existing indebtedness of the Company and Western Coal and
their respective subsidiaries and (iv) to provide for the ongoing working
capital of [Walter Energy U.S.] and its subsidiaries”.

[47] On March 9, 2011, Walter Energy U.S. incorporated Walter Energy Canada
Holdings, Inc. (“Canada Holdings”) and became its sole shareholder. Canada
Holdings was incorporated specifically to hold the shares of Western and therefore,

indirectly, its subsidiaries.

[48] On March 10, 2011, Justice McEwan of this Court approved the proposed

plan of arrangement through which the Western Acquisition was accomplished.

[49] On April 1, 2011, Canada Holdings acquired all outstanding common shares

of Western for an estimated total consideration of approXimater US$3.7 billion.

[50] After completing the Western Acquisition, the Walter Energy Group engaged
in a series of internal restructurings to rationalize operations and organize the Walter
Energy Group into geographical business segments: the Walter U.S. group, the
Walter Canada Group and the Walter U.K. Group. As a result, the U.S. assets
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previously held by Western were transferred from Canada Holdings to Walter
Energy U.S. and no longer formed part of the Canadian assets.

(3) Walter Resources and the 1974 Plan

'[51] The 1974 Plan is a pension plan and irrevocable trust established in 1974 in
accordance with section 302(c)(5) of the Labour Management Relations Act of 1947,
29 U.S.C. § 186(c)(5). It is a multiemployer, defined benefit pension plan under
section 3(2), (3), (35), (37)(A) of ERISA.

[52] The 1974 Plan is resident in Washington, D.C. and administered there. The
trustees are resident in the U.S. and all participating employers in the 1974 Plan are
resident in the U.S.

[53] | The 1974 Plan was established pursuant to a collectively bargained National
Bituminous Coal Wage Agreement of 1974 negotiated between the United Mine
Workers of America and the Bituminous Coal Operators’ Associétion, Inc., a
multiemployer bargaining association. This agreement has been amended from time

~ to time since 1974.

[54] ERISA requires that the 1974 Plan be administered in accordance with the
most recently negotiated collective bargained agreement and other related
documentation, such as the pension plan document and pension trust document.
These documents set out, among other things, the contribution obligations of

contributing employers to the 1974 Plan, which include:

a) monthly pensi-on contributions for as long as there were operations
covered by the 1974 Plan; and

b) a “withdrawal liability” accruing upon a partial or complete withdrawal from

participation in the 1974 Plan.

[55] The participants and beneficiaries in the 1974 Plan are retired or disabled
former hourly coal production employees and their eligible surviving spouses. There

are approximately 88,000 such participants and beneficiaries.
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[56] All signatories to the collective bérgaining agreements are “participating

employers”. All such “participating employers” are resident in the U.S.

[57]  Only one of the U.S. entities, namely Walter Resources (or a predecessor

entity), was a signatory to various National Bitumihous Coal Wage Agreements from

1978 forward and was therefore, a “participating employer” in the 1974 Plan. The

last of such agreements signed by Walter Resources was the one negotiated in
2011 (the “2011 CBA”).

[58] No member of the Walter Canada Group is or ever was a signatory to any
National Bituminous Coal Wage Agreement, including the 2011 CBA. The 1974 Plan
does not suggest that the Walter Canada Group ever contributed to the 1974 Plan;
nor does the 1974 Plan suggest that the Walter Canada Group entities had any
obligation to contribute to the 1974 Plan.

[59] At the time of the Western Acquisition in 2011, the 1974 Plan‘had an
unfunded liability of more than US$4 billion. Its status at that time was said to be
“Seriously Endangered Status”, meaning that the 1974 Plan’s funded percentage
was less than 80%. If Walter Resources had withdrawn from the 1974 Plan around
that time, the estimated withdrawal liability was approximately US$426 million. There
is no indication that the 1974 Plan took any position in this court in respect of the

Western Acquisition.

[60] Walter Resources and the 1974 Plan entered into the 2011 CBA after the

Walter Acquisition was completed.

[61] As with many pension plans, the fortunes of the 1974 Plan (and hence its
beneficiaries) have not escaped the brunt of global market forces over the last
decade or so. The global financial crisis in 2008/2009 resulted in declining assets
held by such plans. In addition, the demographics of an aging population combined
with declining coal mining operations (and hence fewer participating employers)
have resulted in added financial pressures on less resources. As of September

2015, the 1974 Plan was certified as being in “Critical and Declining Status”,
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meaning that it is expected to become insolvent by 2025/2026. The 1974 Pla_n now

asserts that the insolvency is expected to occur in six to seven years.

[62] Beyond benefits available to the beneficiaries of the 1974 Plan under these
private contractual arrangements, there is some governmental support. A U.S.
government sponsored entity, the Pension Benefits Guaranty Corporation,

guarantees payment of a portion of the 1974 Plan’s benefits, but at a reduced level.

| (4) Walter Canada Group Corporate Structure

[63] All of the Walter Canada Group entities are organized in Canada and for the
most part, in British Columbia. The Canadian business operations principally ’
consisted of the operation of three coal mines in British Columbia, being the Brule,
Willow Creek and Wolverine mines. These mining properties have since been sold
to a purchaser, as approved in these proceedings last year: Walter Energy Canada
Holdings, Inc. (Re), 2016 BCSC 1746 at para. 80.

[64] In particular, the petitioner companies, being Walter Canadian Coal ULC and
Canada Holdings, with the latter's wholly owned subsidiary corporations, being
Wolverine Coal ULC, Brule Coal ULC, Willow Creek Coal ULC, Cambrian
Energybuild Holdings ULC (which in turn owns the Walter Energy Group’s U.K.
assets) and 0541237 BC Ltd., are all incorporated under the laws of British
Columbia. The lone exception is Pine Valley Coal Ltd., a company incorporated

under the laws of Alberta.

[65] Similarly, the partnerships in the Walter Canada Group, which are wholly
owned by Canada Holdings, being Walter Canadian Coal Partnership, Wolverine
Coal Partnership, Brule Coal Partnership, and Willow Creek Coal Partnership, are all

organized under the laws of British Columbia.

[66] As | earlier noted in my reasons (Walter Energy Canada Holdings, Inc. (Re),
2016 BCSC 107 at para. 4), “[t]he timing of the Canadian acquisition could not have
been worse”. In 2011, the market for metallurgical coal fell dramatically, affecting

operations of the entire Walter Energy Group in the U.S., Canada and the U.K. One
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can only assume that other coal producers in those jurisdictions, including
signatories.to the 1974 Plan in the U.S., similarly suffered the same fate and are

~ struggling or have struggled with this economic downturn in the coal industry.

(5) The U.S. Chapter 11 Proceedings

- [67] On July 15, 2015, Walter Energy U.S. and some or all of its U.S. subsidiaries,
including Walter Resources, commenced proceedings uhder Chapter 11 of Title 11
of the U.S. Bankruptcy Code in the U.S. Bankruptqy Court for the Northern District of
Alabama (the “Chapter 11 Proceedings”).

[68] On October 8, 2015, the 1974 Plan filed proofs of claim in the Chapter 11
Proceedings against all of the U.S. debtors, including Walter Resources and Walter
Energy U.S., claiming what was anticipated to be the withdrawal liability of Walter
Resources if it withdrew from the 1974 Plan. It appears to be the case that everyone
anticipated that Walter Resources would seek to withdraw from the 1974 Plan
through the Chapter 11 Proceedings. The unsecured claim was for not less than

approximately US$904 million.

[69] The Proofs of Claim filed by the 1974 Plan do not refer to any entity within
the Walter Canada Group as having any potential liability for this claim.

[70] The U.S. insolvency filing in turn sparked the need for the corporations within

the Walter Canada Group to seek creditor protection in Canada.

[71] On December 7, 2015, this Court granted ah Initial Order in this proceeding in
favour of the petitioners. Protection was also granted in favour of the partnerships
(see Walter Energy Canada Holdings, Inc. (Re), 2016 BCSC 107 at para. 3). The
Walter Canada Group did not seek recognition of the CCAA Proceedings in the U.S.;
similarly, the Walter Energy Group’s U.S. debtors did not seek recognition of the

Chapter 11 Proceedings in Canada.

[72] At the time of the Canadian CCAA filing, Mr. Harvey indicated that efforts

were underway in the Chapter 11 Proceedings to implement a sales process to sell
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all of Walter Energy U.S.’s Alabama assets. A stalking horse agreement was part of

that sales process, as is typical in those proceedings.

[73] It quickly became apparent to the U.S. stakeholders that the stalking horse
purchaser in the Chapter 11 Proceedings had no interest in assuming what the U.S.

LA (1

Bankruptcy Court would later describe as Walter Resources’ “legacy and current
labour costs”, including that owing under the 2011 CBA. The asset p.urchase
agreement later signed by the U.S. debtors and the purchaser expressly provided
that the sale was subject to the U.S. Bankruptcy Court issuing an order allowing the
U.S. debtors to reject the 2011 CBA, in accordance with the U.S. Bankruptcy Code
provisions. It is common ground that upon such rejection, the withdrawal liability

under the 1974 Plan would arise.

[74]  Arising from opposition to the stalking horse process from some factions,
including the unsecured-creditors committee (the “UCC”), a settlement was reached.
] On December 22, 2015, the U.S. Bankruptcy Court entered an order approving a
Settlement Term Shéet between the Walter Energy group’s U.S. debtors, a steering
committee, the stalking horse purchaser and the UCC. The Settlement Term Sheet
entitles unsecured creditors, which includes the 1974 Plan, to receive 1% of the
common equity issued in the stalking horse purchaser on closing, as well as the right
to participate in any exit financing. Later documentation filed in March 2016 by the
Walter Energy Group’s U.S. debtors and the UCC in the Chapter 11 Proceedings
confirms that this settlement was intended to establish the extent of any recovery by

unsecured creditors, such as the 1974 Plan, from the Chapter 11 estates.

[75] The Walter Canada Group entities were not involved in the Chapter 11

Proceedings and were not parties to the Settlement Term Sheet.

[76] On December 28, 2015, the U.S. Bankruptcy Court granted an order allowing
Walter Resources to reject’th.e 2011 CBA, over the objections of labour related
stakeholders, including the 1974 Plan. The order (the “1113/1114 Order”) authorized
Walter Energy U.S. and its U.S. affiliates to reject the 2011 CBA and declared that

any sale to the stalking horse purchaser was free and clear or any encumbrance or
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liabilities under the 2011 CBA. The U.S. Bénkruptcy Court also declared that upon
such sale, Walter Resources had no further contribution obligations under the 2011
CBA.

[77] The Walter Canada Group did not participate in the hearing which gave rise
to the 1113/1114 Order. The reasons of the U.S. Bankruptcy Court which led to the
granting of the 1113/1114 Order do not refer at all to the Walter Canada Group

entities or any assets or operations in Canada held by those entities.

[78] The 1974 Plan appealed the 1113/1114 Order, although that appeal was later
withdrawn in February 2016. At that time, the 1113/1114 Order became final.

[79] By early January 2016, the 1974 Plan clearly anti'cipated that Walter
Resources’ withdrawal from the 2011 CBA was imminent. Around that time, the
1974 Plan began filing materials in these CCAA proceedings asserting that the
Walter Canada Group entities were jointly and severally liable for the withdrawal
liability under the 1974 Plan.

[80] The sale. of the U.S. assets, as approved by the U.S. Bankruptcy Court,
closed on April 1, 2016. Accordingly, immediately before that date, all contributions
by Walter Resources to thev1974 Plan ceased and the withdrawal liability arose. The

1974 Plan now estimates that the withdrawal liability is in excess of US$933 million.

[81] The 1974 Plan introduced the evidence of Dale Stover, the Director of -
Finance and General Services employed with the 1974 Plan. He indicates that by
reason of Walter Resources’ withdrawal, the status of the 1974 Plan has been
further jeopardized even beyond that recognized in September 2015. He indicates

that the other employers in the 1974 Plan will be further burdened by this loss.

[82] = Despite the extensive proceedings before the U.S. Bankruptcy Court, at no
time has that Court expressed any opinion on the Validity of the 1974 Plan’s claim as
asserted in the Chapter 11 Proceedings. In addition, at no time did the U.S. |
Bankruptcy Court address the ability of the 1974 Plan to assert joint and several
liability for the withdrawal liability against the other U.S. debtors. Certainly, that court
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did not address the core (and sécond) issue before me on this application; namely,
whether the entities within the Walter Canada Group are liable under ERISA’s

provisions.

(6) Estimated Recoveries

[83] In my view, the evidence and submissions on this point are substantially
irrelevant, and completely irrelevant to the determination of some issues. |
understand that the parties all agree as to this irrelevancy although they also all saw
fit to ensure that | knew the consequences of a win/loss to each side. Accordingly, to
round out the narrative, the consequences arising from this application are as

follows.

[84] ' If the 1974 Plan’s claim is found to be invalid as against the Walter Canada
Group entities, it is anticipated that all other unsecured claims filed against the
Canadian estates will be paid in full, including in relation to substantial amounts
(approximately $12.8 million) owed to the Canadian unionized employees who
worked in the British Co!umbia coal minés. In that event, it is also expected that the
remaining funds will likely flow to Walter Energy U.S. arising from intercompany

" claims that have been filed.

[85] |am advised by the 1974 Plan that, if this happens, no funds will be paid to it
in respect of its unsecured claim. This appears to arise from the Settlement Term
Sheet, discussed above, and which appears to Ifmit recovery for the U.S. unsecured
creditors (including the 1974 Plan) to equity in the stalking horse purchaser and
participation in exit financing, which | gather provided little or no recovery in the U.S.
Accordingly, the 1974 Plan asserts that without recovery from the Walter Canada
Group's assets, it will fail to have achieved any recovery, either here in Canada or in
the U.S.

VI  ERISA’s PROVISIONS

[86] A review of the legislative provisions found in ERISA is helpful at this point. It

is certainly required in order to consider and decide the second question, namely
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whether the Walter Canada Group is liable under ERISA as a matter of U.S. law.
However, an understanding of those provisions is also necessary in order to answer

the first question, namely being whether U.S. law (i.e. ERISA) even applies here.

[87] The following, which | have largely adopted from the expert report of one of
the Walter Canada Group’s expert on U.S. law, Marc Abrams, summarizes the ‘
relevant legislative provisions under ERISA (or Title 29). Some of these provisions

have already been generally described above:

a) a “multiemployer plan” is a collectively bargained pension plan maintained
and funded by more than one unrelated em'ployer., typically within the
same or related industries: 29 U.S.C. § 1301(a)(3). As stated above, the
1974 Plan is a multiemployer defined benefit pension plan: see 29 U.S.C.
§ 1002(2), (3), (35) and (37)(A);

b) if one of the contributing employers withdraws from a multiemployer plan,
either partially or completely, ERISA requires the “employer” to pay to the
plan its share of any unfunded vested benefits, generally determined as of
the end of the plan year preceding the plan year in which the withdrawal
occurs: 29 U.S.C. § 1386 and § 1391. The withdrawing employer’s liability
is referred to as the “withdrawal liability”: 29 U.S.C. § 1381; and

c) the plan sponsor has a statutory duty to calculate and collect the
withdrawal liability from the withdrawing employer: 29 U.S.C. § 1382.
ERISA appears to contemplate that payments may be made over time in
accordance with a schedule; however, if the withdrawing employer
defaults in paying the withdrawal liability, the entire amount of the

~withdrawal liability becomes subject to collection: 29 U.S.C. § 1399(c)(5).

[88] The key ERISA provisions which are said by the 1974 Plan to give rise to its

claim against the Walter Canada Group entities are:
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a) withdrawal liability is the joint and several obligation of not only the
withdrawing “employer” (as a contributing employer) but also each
member of the emp‘loyer’s “controlled group™ 29 U.S.C. § 1301(a)(2)(B);

b) a contributing sponsor’s “controlled group” consists of the contributing
employer and others who are under “common control” (29 U.S.C. §
1301(a)(14)(A) and 29 U.S.C. § 1002(40)(B));

c) for a determination as to whether two persons are under “common contrbl”
where there is a single-employer plan, ERISA then refers to regulations
| “consistent and coextensive” with regulations under section 414 of Title 26
(also known as the Internal Revenue Code): 29 U.S.C. § 1301(a)(14)(B);

d) with respect to multiemployer plans, two or more trades or businesses are
deemed to be a single employer if they are within the same “control group”
and “control group” means a group of trades or businesses under
“common control” with the employer: 29 U.S.C. § 1002(40)(B); and

il

e) for the purposes of ERISA, the three principal types of “controlled groups’
are found in Internal Revenue Code regulations: (i) parent-subsidiary
controlled groups; (ii) brother-sister controlled groups; and (iii) combined
groups: 26 C.F.R. § 1.1563-1(a)(1)(i). '

[89] The 1974 Plan asserts that the corporations within the Walter Canada Group
are part of Walter Resources’ parent-subsidiary “controlled group”. Under ERISA, a
parent-subsidiary “controlled group” is a group consisting of entities connected
through a controlling interest with a common parent where stock ownership of at
least 80% of the voting power or value (other than the parent) is owned by one or
more corporations and the common parent corporation owns stock with at least 80%
of the voting power of at least one of the corporations: 29 U.S.C. § 1301(b)(1); 26
U.S.C. § 414(b); 26 U.S.C. § 1563(a)(1); 26 C.F.R. § 1.1414(c).

[90] The 1974 Plan also relies on other provisions of the Internal Revenue Code

and its regulations which refers to treatiAng partnerships which are under common
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control as a single employer: 26 U.S.C. § 414(c); 29 U.S.C. § 1301(b)(1); 26 U.S.C.
§ 1563(a)(1); 26 C.F.R. § 1.1414(c)-2.

[91] For purpoées of this application, the Walter Canada Groupvar]d the Union
agree that it can be assumed that under the above provisibns, the Walter Canada
Group entities were under common control and within the “controlled group” of the
Walter Enérgy Group given the level of stock ownership-held by Walter Energy U.S.
in Canada Holdings and Walter Canadian Coal ULC. 'Further, as stated above,
100% ownership of all of the Canadian operating entities is held through Canada

Holdings. All of the expert withesses were similarly asked to make this assumption.

[92] Accordingly, prima facie, ERISA purports to impose joint and several absolute
liability on the entities within the Walter Canada Group based on the 1974 Plan |
having met the numerical (80%) test for stock ownership or voting control with
respect to a “controlled group” under ERISA. In addition, no issue arises given that

some of the entities are partnerships.

Vil THE CHOICE OF LAW QUESTION
[93] The first issue posed by the Walter Canada Group is:

Under Canadian conflict of laws rules, is the 1974 Plan’s claim as against the
Walter Canada Group governed by Canadian substantive law or U.S.
substantive law (including ERISA)?

[94] Accordingly, the question for this Court to consider is what choice of law -
Canada or the U.S. (ie. ERISA) - governs the 1974 Plan’s claim. Since the 1974
Plan has chosen to assert its claim in these Canadian proceedings, it is common
ground that Canadian choice of law principles govern the analysis of what law
applies to the 1974 Plan’s claim: Janet Walker, Castel & Walker Canadian Conflicts
of Laws, (Toronto, LexisNexis, 2005) (loose-leaf, 6th ed.) ch. 1 at 1-2.

[95] The overall aim or purpose of th'e choice of law exercise is to identify the most
appropriate law to govern a particular issue: A.V. Dicey, J.H.C. Morris & Lawrence
Collins, The Conflict of Laws, vol. 1, 15th ed. (London, Sweet & Maxwell, 2012) at
51. '




000057

Walter Energy Canada Holdings, Inc. (Re) Page 26

[96] The authorities are clear that determining choice of law is a two-step process:
firstly, the Court characterizes the claim to determine which choice of law rule
applies; and secondly, the Court applies the proper choice of law rule to the claim.
This proces$ was described in Castel & Walker at 3-1 as follows:

In an action involving legally relevant foreign elements, a court may be asked

to apply foreign law. To decide whether to do so, the court must ascertain the

legal nature of the questions or issues that require adjudication and then

apply its appropriate conflict of laws rules to them. For instance, do the facts

raise a question of succession or of matrimonial property, or a question of

capacity or of form? This analytical process is called the characterization or

classification. Its purpose is to enable the court to find legal categories with

which the forum is familiar. [n other words, the court must allocate each

question or issue to the appropriate legal category. The application of the

forum's conflict of laws rule to each legal question or issue will indicate which

legal system governs that question or issue. That legal system is called the
lex causae.

Once the court has characterized the issue, it will consider the connecting
factor — a fact or element connecting a legal question or issue with a
particular legal system. Finally, the court will apply the law identified as the
governing law. In doing so it must separate the rules of substance from the
rules of procedure of the legal systems involved, because questions of
procedure are governed by the fex fori.

[97]1 The first step therefore requires that the court ascertain or characterize the
“legal nature of the questions or issues”. Typical legal categories used for
characterization include: property law, the law of obligations, family law, the law of
corporations and insolvency. Other categories, or sub-categories, include the law of

contract (an “obligation”), tort and equitable remedies, such as unjust enrichment.

[98] In Stephen G.A. Pitel and Nicholas S. Rafferty, Conflict of Laws, 2nd ed.
(Toronto: Irwin Law Inc., 2016) at 223-226, the authors discuss the somewhat
perplexing question as to just what is to be characterized. They conclude that facts
are not to be characterized, but the courts have variously referred to both “issues”
and “causes of action” as beihg characterized. At 224, the authors highlight, citing
Macmillan Inc. v. Bishobsgate Investment Trust and Others (No. 3), [1996] 1 W.L.R.
387 (C.A.), the possible differences that may arise in that respect and that claimants
may attempt to characterize their claims to support their choice of law.
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[99] In this case, | see no material difference whether one characterizes the 1974
Plan’s claim in terms of a “cause of action” or “issue”. Fundamentally, the claim
arises from the express legislative provisions of ERISA. As noted by the Walter
Canada Group, there is no equivalent provision of ERISA here in Canada or British
Columbia. In that event, the claim is to be characterized “as its closest functional
equivalent under that [forum’s] law”, namely Canada and British Columbia: Pitel and
Rafferty at 227.

[100] The Walter Canada Group and the Union, on one hand, and the 1974 Plan,
on the oth'er, present starkly different approaches to the characterization of the 1974
Plan’s claim. As | will describe below, the answer to this first step or quesﬁon in turn
leads to a distinct path or set of considerations as to the choice of law issue. The
answers to each of the analytical steps also lead to diﬁerent considerations in
relation to most, if not all, of the evidentiary issues-and objections raised by the 1974

Plan.

[101] Accordingly, the statement found in Pitel and Rafferty at 222 that the
characterization of the issue is “central to the choice of law process” is particularly

apt here.

[102] This two-step process is illustrated by this Court’s decision in Minera Aquiline
Argentina SA v. IMA Exploration Inc., 2006 BCSC 1102, affd 2007 BCCA 319, upon
which both parties rely. At paras. 160-181, this Court addressed the characterization
issue, which arose from the competing positions of the parties. The defendant
asserted that the claim related to a foreign immovable (in which case Argentina law
applied) and the plaintiff asserted that the claim was an in personam claim for
appropriation through a breach of confidence (in which case British Columbia law

applied).

[103] This Court in Minera determined that the claim was more appropriately
characterized as an equitable claim for unjust enrichment arising from a breach of
confidence, with the consequence that the relevant choice of law rule was the

“proper law of the obligation” (see paras. 181-184).
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(1)  What is the Characterization of the 1974 Plan’s Claim?

[104] Turning to the first sfep, there is no disagreement that the 1974 Plan’s claim
does not arise as a result of the Walter Canada Group's conduct. The Walter
Canada Group entities did not employ any beneficiaries of the 1974 Plan or have.
any direct relationship, contractual or otherwise, with the 1974 Plan. Nor did the
Walter Canada Group contribute to or have any obligation to contribute to the 1974
Plan. No other conduct that may be relevant to the Walter Canada Group’s liability in
that regard has been raised. Simply put, the Walter Canada Group had nothing to do

with either the 1974 Plan or Walter Resources’ participation in it.

[105] The Walter Canada Group contends that the 1974 Plan’s claim is properly
characterized as an issue under the law of corporations or as an issue of legal
corporate or partnership status or personality. They say that the basis for the claim
simply arises under ERISA and as a result of Walter Resources’ withdrawal from the
1974 Plan. Further, they say that the only basis for the claim against the Walter

3 “

Canada Group arises from ERISA’s “common control” provisions, discussed above,
and are said to apply solely from the fact that the Walter Canada Group entities and

Walter Resources are both owned directly or indirectly by Walter Energy U.S.

[106] It is clear that Walter Resources was the only signatory to the 2011 CBA and
that Walter Resources’ corporate relationship, albeit indirectly, to the Walter Canada
Group, is the sole basis upon which the 1974 Plan seeks to apply the “controlled

group” concept under ERISA.

[107] The 1974 Plan contends that its claim concerns the law of obligations and in
particular, contract, such that U.S. law is the “proper law of the obligation™. The 1974
Plan asserts that its claim is one based not only on ERISA, but also the documents
by which the 1974 Plan administers itself: namely, the pension plan document, the
pension trust document and the 2011 CBA.

[108] | will first address the arguments of the 1974 Plan.
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[109] The arguments of tne 1974 Plan rest on the central proposition that where a
statute confers a right of action in favour of an entity which is not a party to a
contract to which the claim relates, the “essential nature” of the claim is to enforce
the terms of that contract, such that the claim is properly characterized as one in
contract. The 1974 Plan describes its claim as seeking to enforce the contractual
obligations of Walter Resources against the Walter Canada Group. Three English

insurance cases are cited in support.

[110] The courtin Youell v. Kara Mara Shipping Company Ltd., [2000] 'EWHC 220
was addressing the consequences of a collision at sea between two ships. The
owners of the “innocent” vessel commenced proceedings in Louisiana. In that
jurisdiction, such a party was allowed, by statute, to claim directly against the “at
fault” vessel owner’s insurérs. The insurers ultimately applied in England to restrain
these proceedings on the basis that the “direct action” statutory claim was pursuant
to insurance policies-which required any litigation to be brought in England. The

English court agreed, stating:

58. The position in the present case is that World Tanker has asserted a
claim on the H&M Policies by virtue of the Direct Action Statute in the Direct

" Action Claim. It is true that World Tanker have not become a party to the
policies by a mechanism of statutory novation or of statutory assignment. But
in my view, the nature of the rights that the Direct Action Statute confers to
World Tanker is contractual; it confers a statutory right to make a claim on a
contract to which World Tanker was not originally a party. ... the rights are
confined to the “terms and limits of the policy”.

61. Therefore, | conclude that the nature of the claim by World Tanker against
YM Insurers in the Direct Action Claim is contractual and the terms of that
-contract would include the English proper law clause and the [exclusive
jurisdiction clause}.

[111] In Through Tra‘nsport Mutual Assurance Aséociation (Eurasia) Limited v. New
India Assurance Association Company Limited, [2004] EWCA Civ 1598, the court
was considering Finnish legislation that gave a person a direct right to sue the
defendants’ insurer for losses caused by the defendant. At para. 56, the court

agreed with the trial judge’s approach to consider the “substance” of the claim being
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advanced. At para. 57, the court adopted the trial judge’s comments on the

characterization issue for choice of law purposes:

... If in substance the claim is independent of the contract of insurance and
arises under the Finnish legislation simply as a result of its having a right of
action against an insolvent insured, the issue would have to be characterized
as one of statutory entitlement to which there may be no direct equivalent in
English law. In that case the issue would in my view have to be determined in
accordance with Finnish law. If, on the other hand, the claim is in substance
one to enforce against the insurer the contract made by the insolvent insured,
the issue is to be characterized as one of obligation. In that case the court will
resolve it by applying English law because the proper law of the contract
creating the obligation is English law. '

[112] The Court of Appeal in Through Transport agreed with the lower court’s
conclusions that the claim was; in substance, to enforce the insurance contract

between the responsiblé party and its insurer:

58. ... In short, the title to section 67 [of the Finnish Act] is the “insured
person’s entitlement to compensation under general liability insurance” and
the right is defined as a right “to claim compensation in accordance with the
insurance confract direct from the insurer” in certain defined circumstances.
The claim under the Act is not therefore in any sense independent of the
contract of insurance but under or in accordance with it. In these
circumstances it seems to us that the judge was correct to hold that the issue
under the Act is one of obligation under the contract. The judge noted in
passing ... that the Finnish court itself described the Act as giving the injured
party the right to claim compensation “according to the insurance policy”.

[Emphasis added]

The Court of Appeal also noted at para. 59 that, although the Finnish Act gave the
claimant a right of action directly against fhe insurer without the need of a formal
assignment, what he obtained was “essentially a right to enforce the contract in
accordance with its terms”. Therefore, pursuant to the terms of the insurance
contract, that stated English law applied, English law was the proper law of the

claim.

[113] The third and final case cited by the 1974 Plan is The London Steam-Ship
Owners’ Mutual Insurance Association Ltd. v. The Kingdom of Spain, The French
State, [2013] EWHC 3188 (Comm). There, the court followed the analysis in both
Youell and Through Transport, stating that in deciding whether or not a direct action
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right under a statute is “in substance” a claim to enforce the contract or a claim to
enforce an independent right of recovery, what matters most is the content of the
“right, rather than the derivation of its content (paras. 82-88). The Court held that the
essential content of the right was provided by the insurance contract, despite the
Spanish law which also cfeated further liability for an event that would not normally
be insurable. The direct action right conferred by Spanish law against the liability
| insurers was found to be, in substance, a right to enforce the contract rather than an

independent right of recovery.

[114] The 1974 Plan argues that, for choice of law purposes, its claim arises under
the law of obligations -'namely it is one of contract. It argues that the three English
cases above all involve: (a) a plaintiff advancing a claim against another party for a
liability arising under a contract where there was no privity of contract; (b) a plaintiff
claiming that the defendant’s liability arose under a Sfatute from a law other than the
lex fori; and'(c) a court characterizing the claim as a right to enforce a contract which

only existed by reference to that contract.

[115] The 1974 Plan contends that its claim is the same because, although Walter
Resources was the only signatory to the 2011 CBA, ERISA (namely the foreign law)
provides th_at the Walter Canada Group is liable in relation to Walter Resources’

rejection of 2011 CBA and the withdrawal liability that arose under that contract.

[116] Despite the 1974 Plan’s fervent submissions on this issue, | am not convinced
that the three English cases are analogous to the situation here. In my view, they are

distinguishable.

[117] Firstly, the foreign statutes in the English cases simply authorized a direct
action against a party to the contract in question, being the insurance policy. In
essence, the plaintiffs were made parties to the insurance contract between the
insurer and the insured. In contrast here, ERISA does not authorize the 1974 Plan to
sue the Walter Canada Group as a party to the 2011 CBA, the pension plan and '

trust documents. The 1974 Plan relies solely on the provisions in ERISA which only
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references the contractual liability as the basis upon which to monetarily determine

the amount of the liability.

[118] Secondly, the reasoning of-and results in the English courts was substantially
influenced by the fact that even though the plaintiffs were essentially to step into the
insurance contracts, the terms of the contract were, by the statutory provisions, still
to govern. This meant that the plaintiffs took the insurance contracts as they found
them and were subject to not only the benefits under the contracts, but also other
provisions (or burdens) that might, for example, deny or limit coverage and
therefore, recovery. As shown in the results found in those cases, that meant that
the plaintiffs were subject to exclusive jurisdiction clauses and provisions requiring

arbitration, which was the bargain struck in the insurance contracts.

[119] In Through Transport, the court stated at para. 58 that the claim was not

“independent of the contract of insurance but under or in accordance with it.”

[120] Here, ERISA’s provisions are entirely devoid of any mention of the underlying
contractual obligations of Walter Resources. Thoée provisions simply provide that if
there is a “withdrawal liability”, the other members of the “controlled group” are liable
for that amount. | see no basis upon which one could say that, in substance, the
Walter Canada Group became a party to the 2011 CBA and the other pension

documents by reason of ERISA’s provisions.

[121] For exanwple, there is no suggestion that the other “controlled group”
members could contest the amount of the withdrawal liability or advance any other
substantive issues that Walter Resources might have raised under the terms of the
2011 CBA and the related documents. The evidence shows that the Walter Canada
Group was not even notified of, let alone allowed to participate, in the contractual
process by which the 1974 Plan determined the “withdrawal liability” under the 2011
CBA. The discussion of “absolute liability” of “controlled group” liability under ERISA,
cited by the Union, found in Connors v. Peles, 724 F. Supp. 1538 (W.D. Pa. 1989) at

1577-8, is instructive on this point:
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... Under certain circumstances, one member of a controlled group may be
responsible for the withdrawal liability of another member of the controlled
group. These principles apply only when there are two or more separate
businesses that are banded or associated together in a "controlled group".
Participation in the controlled group, by itself, imposes equal responsibility
upon all members of the controlled group for the withdrawal liability of an
"employer" member of the controlled group, i.e., even though the "employer"
member of a group of trades or businesses is the only one with a pension
plan. Once notice to the "employer” is given, as required by 29 U.S.C. §
1399, it is totally irrelevant as to whether actual or even constructive notice is
given or imputed to the "non-employer" members of a controlled group. The
liability of the "non-employer" members of a controlled group does not rest on
any notice safeguards under ERISA. The "non-employer” members of the
controlled group do not even have to be engaged in the same business
enterprise, or even in a similar business. A striking example is provided in
Pension Benefit Guaranty Corp. v. Ouimet Corp., 630 F.2d 4, 11-13 (1st
Cir.1980), where one member of a controlled group (the "non-employer") did
not even have any employees! '

Congress built the equivalent of withdrawal liability "guaranty's" into ERISA,
at the time of the enactment of the multiemployer amendments. The
"guaranty's", commonly known and referred to as the "controlled group"
statutes, 29 U.S.C. § 1301(b)(1), and the regulations adopted thereunder, 29
C.F.R. Part 2612, and consider the entire group as but one "employer”, 29
U.S.C. § 1002(5), and impose absolute liability upon all members of a control
group for the withdrawal liability of any member of a statutory group of
enterprises, even though the "employer" member of a group of trades or
business is the only one with a pension plan, and regardless of whether their
groups have employees. Pension Benefit Guaranty Corp. v. Ouimet
Corporation, 630 F.2d 4 (1st Cir.1980). Under "controlled group" statutory
liability, an inquiry as to the interrelationship of the members of the control

group. with the employees of all members of the control group, as required
under the "single emplovyer" test, is totally unnecessary and irrelevant.

[Emphasis added in underlining]

Page 33

[122] During the hearing, the 1974 Plan’s counsel referred to the 1974 Plan as

having certain “contractual eXpectations”. While this may have been true in relation

to Walter Resources, in my view, the 1974 Plan could ohly have had “statutory

expectations” in relation to other “controlled group” members in the Walter Energy

Group arising from ERISA. Certainly, the Walter Canada Group had no “contractual

expectations” in these circumstances; this is in contradistinction to the fact that the

insurers in the English cases most certainly would have had “contractual

expectations” arising from the insurance contracts they issued.
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[123] 1turn to consider the argument advanced by the Walter Canada Group that
the appropriate choice of law characterization of the 1974 Plan’s claim is one of the
law of corporations and more specifically, one of separate legal existence or

personality.

[124] The 1974 Plan argues that the choice of law rule advocated by the Walter
Canada Group is intended only fo_r matters related to corporate existence, such as

whether an entity has the capacity to sue or be sued. The 1974 Plan concedes that it

may also apply to issues of corporate governance, such as shareholder rights, the

authority of directors, the power to make contracts or rights to issue or transfer

shares.

[125] |do not agree that such a narrow approach as advocated by the 1974 Plan is
appropriate in characterizing the issue. The references in the cases to looking at the
“substance” of the claim support a more far-ranging and holistic analysis. Indeed,
although in support of its own .argument, the 1974 Plan itself asserted that the
characterization exercise is to be done in accordance with the rules and in a “flexible

manner”,

[126] In Macmillan, the English court of appeal was called upon to settle a dispute
about shares that were wrongly offered as security in England, when in fact they
were owned by an American company. In the choice of law analysis, Auld L.J., at

407, discussed the need to look beyond the strict or narrow formulation of the claim:

...classification is governed by the /ex fori. But characterisation or
classification of what? It follows from what | have said that the proper
approach is to look beyond the formulation of the claim and to identify
according to the lex fori the true issue or issues thrown up by the claim and
defence. This requires a parallel exercise in classification of the relevant rule -
of law. However, classification of an issue and rule of law for this purpose, the
underlying principle of which is to strive for comity between competing legal
systems, should not be constrained by particular notions or distinctions of the
domestic law of the Jex fori, or that of the competing system of law, which
may have no counterpart in the other’s system. Nor should the issue be
defined too narrowly so that it attracts a particular domestic rule under the /ex
fori which may not be applicable under the other system: see Cheshire &
North’s Private International Law, 12th ed., pp. 45-46, and Dicey & Morris,
vol. 1, pp. 38-43, 45-48. ’
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Here, the “true issues” that are raised by the claim go well beyond the narrow

formulation advanced by the 1974 Plan.’

[127] Further, the text authority cited by the 1974 Plan on this issue in fact supports
the position of the Walter Canada Group. In Castel & Walker, the authors also adobt
a wider view of the “law of corporations” as including questions of status, separate

legal personality and the limited liability that flows from that personality. At 30-1, the

authors state:

Questions concerning the status of a foreign corporation, especially whether
it possesses the atiributes of legal personality, are, on the analogy of natural
persons, governed by the law of the domicile of the corporation. This domicile
is in the state, province or territory of incorporation or organization and it
cannot be changed during the corporation’s existence even if the corporation
carries on business elsewhere.

While the state, province or territory in which the foreign corporation intends
to carry on business has the right to prescribe the extent to which the
corporation may exercise its corporate powers and capacity, this does not
mean that proceedings may be taken in this jurisdiction to affect its status as

a corporation. ...

There is some controversy over which law determines the liability of a
corporation for the obligations of a foreign subsidiary. Since the personality
and status of the subsidiary is called into question, it would seem that the law
applicable to the status and capacity of the subsidiary should determine
whether its corporate veil can be pierced.

[Emphasis added]

[128] The 1974 Plan also argues that this Court should consider the rationale of
the choice of law rule it is applying and also the purposes of the substanti\}e law to
be characterized and then determine if the conflict rule éovers the substantive law at
issue (ie. the effect of a certain characterization): Dicey at 51 citing Raiffeisen
Zentralbank Osterreich AG v. An Feng Steel Co. Lfd., [2001] EWCA Civ 68 at

para. 27. The 1974 Plan then says that the purpose of the substantive law (ie.
EF\’ISA) is to ensure that employees who are promised retirement benefits actually
receive those benefits, citing Connolly v. Pension Benefit Guaranty Corp., 475 US
211, 214 (1986). The 1974 Plan then asserts that this purpose is entirely different

than that behind the corporate choice of law rule whose purpose is the determination
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of corporate matters or more specifically, corporate capacity or governance. After
‘analyzing the underlying policy purposes of the conflicts rule, that corporations are
governed by the substantive law of the country of incorporation, the 1974 Plan

argues that this substantive law issue is not engaged here since its claim is about

employees’ pension entittements, in which case U.S. law should apply.

[129] This argument is entirely without merit in that it confuses the intent or
purpose behind the “controlled group” provisions found in ERISA with the effect of
those provisions. | agree that ERISA has been employed by the U.S. Congress with
the intention and purpose of seeking to ensure that U.S. retirees receive contracted
for benefits; however, the effect of the “controlled group” provisions is to collapse the
corporate structure to ensure that as many entities within a corporate group are
liable for retiArement plan withdrawal and that their asséts are available to meet

obligations to those retirees.

[130] Seen in that vein, the purpose of the choice of law rule proposed by the
Walter Canada Group intersects with the substantive law under ERISA, in that both
address the corporate status or the separate legal existence or personality of other
persons, including the Walter Canada Group entities. ERISA ascribes liability based

solely on corporate and other legal relationships.

[131] As the Walter Canada Group argues, it is trite law in British Columbia and
Canada that corporations have separate legal personalities from that of its
shareholders and that shareholders are not prima facie liable for the debts of the
corporation: Salomon v. Salomon & Co, [1897] A.C. 22 (H.L.). A corporation has the
capacity and the rights, poweré and privileges of an individual of full capacity:
Business Corporations Act;, S.B.C. 2002, c. 57, s. 30.

[132] The well-known decision in B.G. Preeco I (Pacific Coast) Ltd. v. Bon Street
Holdings Ltd. (1988), 37 B.C.L.R. (2d) 258 (C.A.) at 266-268 affirmed the sanctity of
a corporation’s existence per Salomon and discussed that the corporate veil may be
pierced only in certain and exceptional circumstances. To similar effect, see
Edgington v. Mulek Estate, 2008 BCCA 505 at paras. 20-25 where, following B.G.
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Preeco, the court stated at para. 21 that the “separate legal personality of the
corporation will not be lightly disregarded”. These and other cases were recently
diScussed in'Emtwo Propetrties Inc. v. Cineplex (Western Canada) Inc., 2011 BCSC
1072 beginning at para. 97 to similar effect.

[133] The intention behind, purpose and effect of ERISA’s “common control” or
“controlled group” provisions are aided by interpretations of those provisions by the
U.S. courts. In that respect, Mr. Abrams’ expert report is again of assistance. He

states at pp. 6-7 of his report:

Courts have described the operation of ERISA’s “controlled group” liability
provisions as a “veil-piercing” statute that disregards formal business
structures in order to impose liability on related businesses.

As the U.S. Supreme Court has recognized, in place of the “subjective, case-
by-case analysis that had previously prevailed,” Congress purposefully
adopted an “objective test” for determining whether a controlied group exists,
based on a “mechanical formula” that establishes “a sharp dividing line that is
crossed by incremental changes in ownership.” [citing United States v. Vogel
Fertilizer Co., 455 U.S. 16, 34 (1982)] Thus, the applicable regulations for
withdrawal liability of “controlled groups” establish a “brightline test based
purely on stock ownership,” and affiliates are not required to have actually
exercised control over the employer (or vice versa) or engaged in any
wrongdoing or misconduct in order to be liable as a member of the “controlled
group.”

[134] The citations provided by Mr. Abrams for these comments amply support his
summary of the U.S. courts’ characterization of ERISA’s “controlled group”
provisions. Other comments found in the U.S. cases cited by him are equally

instructive:

a) the ERISA provisions were aimed at “curbing abuses of multiple
incorporation”™: United States v. Vogel Fertilizer Co., 455 U.S.16 (1982) at
36;

b) in Board of Trustees of Trucking Employees of North Jersey Welfare
Fund, Inc. — Pension Fund v. Gotham Fuel Corp., 860 F. Supp. 1044 at

1050, the court stated that members of the controlled group are “deemed,
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e)

by law” to constitute a single entity. At 1050-1051, the court adopted an

earlier statement of the legislative intent underlying ERISA:

The legislative background of ERISA ... makes it abundantly clear
that, for the purpose of [ERISA], Congress was unconcerned with the
actual corporate form of a business. ...Congress instructed ... the
courts to disregard the corporate form and treat several inter-related
corporations are one entity, the ERISA “employer” ...

and also stated:’

Controlled group members are statutorily determined to be ‘single
entities,” without the necessity of a finding of improper motive or
wrongdoing.
in PBGC v. Smith-Morris Corp., C.A. No. 94-cv-60042-AA, 1995 US Lexis
22510 at 8 (E.D. Mich. Sept. 13, 1995), the court stated that ERISA’s

concern is not whether a stockholder who has a controlling share actually

“exercised control over corporate affairs but simply whether it had “the

ability to control,” as evidenced through stock ownership;

in Sun Cap. Partners lll, LP v. New England Teamsters & Trucking Indus.

Pension Fund, 724 F.3d 129 at 138, the court stated that:

... [ERISA’s] broad definition of “employer” extends beyond the
business entity withdrawing from the pension fund, thus imposing
liability on related entities within the definition, which, in effect, pierces
the corporate veil and disregards formal business structures. ...

finally, in Cent. States, S.E. & S.W. Areas Pension Fund v. Messina
Prods., LLC, 706 F.3d 874 (7th Cir. 2013), at 877-878, the court stated:

When an employer participates in a multiemployer pension plan and
then withdraws from the plan with unpaid liabilities, federal law can
pierce corporate veils and impose liability on owners and related
businesses. ...

The [joint and several withdrawal liability] provision’s purpose is to
“prevent businesses from shirking their ERISA obligations by
fractionalizing operations into many separate entities...” (Citing:
Central States, Southeast and Southwest Areas Pension Fund v.
White, 258 F.3d 636, 644 (7th Cir.2001)
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[135] The 1974 Plan’s expert witness as to U.S. law and specifically, ERISA, Judith
- Mazo, agi'ees. She describes at paragraph 37 of her report that the “arithmetic rules”
or “bright lines” under ERISA apply to determine common control. She further states

there is no other relevant consideration as to whether ERISA applies:

44. ... Because the law uses mechanical tests and looks at highly
concentrated levels of ownership, it does not matter whether the decision-
makers actually exercised their control since they had the power to do so if
they chose.

[136] Simply put, the 1974 Plan’s claim arises solely by reason of Walter Energy
U.S. owning more than an 80% stake in both Walter Resources and the Walter

Canada Group entities. Arising from that “arithmetic” rule, ERISA dictates that the
Walter Canada Group is liable for any withdrawal liability of a signatory (ie. Walter

Resources) under the 1974 Plan.

[137] Accordingly, | agree with the Walter Canada Group that ERISA’s “controlled
group” provisions impose liability by ignoring separate corporate personalities and
effectively amalgamating, consolidating or collapsing “common control” entities into
a single “employer” liable for any withdrawal liability of any other entity within that
group. There can be no dispute that, but for ERISA’s provisions, the Walter Canada
Group would not be liable for any obligations owing by Walter Resources under the
2011 CBA. ltis only by reason of the Walter Canada Group’s relationship with
Walter Resources, through the indirect corporate ownership of Walter Energy U.S.,

that such liability arises.

[138] As the U.S. cases note, this is the essence of “lifting the corporate veil” so as
to look beyond the corporate personality of Walter Resources and impose liability on

other entities within the corporate group through co_mmo’n shareholdings.

[139] My conclusions are consistent with the comments found in Pension Benefit
Guaranty Corp. v. Ouimet Corp., 711 F.2d 1085, 6 (1st Cir.1983) where the Court of
Appeals, First Circuit allocated a termination liability to certain solvent members of -

the Ouimet Group:




000071

Walter Energy Canada Holdings, Inc. (Re) Page 40

On the surface this result may appear to disregard unduly the legal
separateness of the corporate entities. There is precedent, however, for
piercing the corporate veil in bankruptcy situations. Under its general
equitable powers a bankruptcy court may “substantially consolidate” the
assets and liabilities of various entities. Substantial consolidation will usually,
but not always, involve only debtors and be granted if absolutely necessary
for achieving reorganization or protecting creditors’ economic interests. ...
Some of the facts a court will look for in deciding whether to grant a
substantive consolidation include the parent owning a majority of the
subsidiary’s stock, the entities having common officers or directors, the
subsidiary being grossly undercapitalized, the subsidiary transacting business
solely with the parent, and both entities disregarding the legal requirements of
the subsidiary as a separate corporation. ...

There is no need to show that any or all of these factors are present to justify
holding the solvent members of the Ouimet Group responsible for the entire
liability in this case. Avon’s corporate veil was, in effect, pierced by Congress
when it enacted the termination liability provisions of ERISA. The corporate -
form is a creation of state law and states may impose stringent limitations on
attempts to disregard it: the factors courts consider in deciding whether to
grant substantive consolidations reflect such limitations. These limitations,
however, do not constrict a federal statute requlating interstate commerce for
the purpose of effectuating certain social policies ... Corn Products Refining
Co. v. Benson, 232 F.2d 554, 565 (2d Cir.1956) (existence of separate
corporate entity may be disregarded when necessary to further the purpose
of a federal requlatory statute). Thus, concerns for corporate separateness
are secondary to what we view as the mandate of ERISA in this case.

[Emphasis added]

[140] Since ERISA is a creature of the U.S. Congress, there is no similar legislation
in Canada that might be considered in this characterization exercise. There is ho
case authority from Canada that addresses ERISA, nor any case authority involving
the type of characterization exercise involved here. Nevertheless, the Walter
Canada Group argues that characterizing the 1974 Plan’s claim as one implicating

legal personality is consistent with at least one British Columbia authority.

[141] In JTI-Macdonald Corp. v. British Columbia (Atforney General), 2000 BCSC
312, this court considered the constitutionality of the Tobacco Damages and Health
Care Costs Recovery Act, S.B.C. 1997, c. 41 (the “Tobacco Act’). The Tobacco Act
created a cause of action permitting the gbvernment to directly recoup medical costs
from the tobacco industry. The Tobacco Act defined “manufacturer” broadly and,
coupled with the group liability provisions, exténded liability to affiliated (perhaps
also foreign) companies (see paras. 156-158). Similar to ERISA, the Tobacco Act
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“imposed liability upon a foreign defendant not on the basis of wrongful conduct but -
on the basis of being deemed a member of a group in which another member

commits a wrongful act.” (para. 233).

[142] 1 agree with the 1974 Plan that the result in JT/-Macdonald Corp. is limited
.since it arose in the context of a constitutional challenge which is not involved here.
Nevertheless, many of the comments of Justice Holmes in respect of the Tobacco
Act strike a similar chord in terms of what ERISA seeks to accomplish as against the
Walter Canada Group. | have included lengthy quotes of Holmes J. here, particularly

given the degree of reliance placed on this case by the Walter Canada Group:

[172] The combined effect of [provisions of the Acf] purport to affect the
status, structure and corporate personality of foreign corporations and the

rights of their shareholders.

[173] The Act has the effect of abolishing the separate corporate personalities
of companies incorporated under federal or foreign law with domiciles outside

British Columbia.

[174] A company's registered office establishes its domicile. [Gasque v.
Inland Revenue Commissioners, [1940], 2 K.B. 80; Fraser & Stewart, op. cit.
at p.144; National Trust Co. Ltd. v. Ebro Irrigation & Power Co. Ltd., [1954], 3
D.L.R. 326 (Ont.H.C.); Voyage Co. Industries v. Craster, [1 998] B.C.J. No.
1884 (Unreported) (B.C.S.C.)].

[175] A corporation's domicile determines the law respecting its creation and
continuation (corporate personality), matters of internal management, share
capital structure, and shareholder rights. [Castel, J.G., Canadian Conflict of
Laws 4" ed., (Toronto: Butterworths, 1997) pp.574- 575 Voyage Co.
Industries v. Craster, supra; National Trust Co. Ltd. v. Ebro Irrigation & Power
Co. Ltd., supra; Fraser & Stewart, op. cit. p.144; Palmer's Company Law
(Iooseleaf ed.) Vol. I, (London: Sweet & Maxwell, 1997) pp.2105-2106}:

Questions concerning the status of a foreign corporation, especially
whether it possesses the atiributes of legal personality, are, on the
analogy of natural persons, governed by the law of the domicile of the
corporation. This domicile is in the state or province of incorporation
or organization and cannot be changed during the corporation's
existence even if it carries on business elsewhere. Thus, the law of
the state or province under which a corporation has been incorporated
or organized determines whether it has come into existence, its
corporate powers and capacity to enter into any legal transaction, the
persons entitled to act on its behalf, including the extent of their
liability for the corporation's debts, and the rights of the shareholders.

[Castel, supra, at p.574-575].

[176] It is a fundamental principle of company law that a corporation is a legal
entity distinct from its shareholders. [Salomon v. Salomon & Co. Ltd., [1897]
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A.C. 22 (H.C.); Palmer's Company Law 24" ed., Schmitthoff, C.M. Ed.,
(London: Stevens & Sons, 1987) pp.200-201; Fraser & Stewart Company
Law of Canada 6" ed., (Carswell, 1993) at p.17; Canada Business
Corporations Act, R.S.C.-1985, c.C-44, S.15(1)].

[177] This distinction is operative in a parent and subsidiary relationship and
applies to related corporations owned by a common shareholder. [Eraser &
Stewart, op. cit. at p.21, Davies, P.L., Gower's Principles of Modern Company
Law 6™ ed. (London: Sweet & Maxwell, 1997) at pp.80, 159-163; BG Preeco |
(Pacific Coast) Ltd. v. Bon Street Developments Ltd. (1989), 60 D.L.R. (4™
30 (B.C.C.A)L

[178] There is a distinction in Canadian constitutional law between the power
to incorporate and the power to regulate the activities of a company. The
power to incorporate a company is the ability to bestow legal personality on
an association of persons, regulate a corporate structure and define the rights
of shareholders. ' ‘

[179] A company once incorporated however will be responsible to the laws
of jurisdictions in which it operates. A federally incorporated company is, for
example, accountable under provincial security laws.

[189] The Act therefore attempts to alter and derogate from what are clearly
domiciliary rights under the law of foreign jurisdictions, ...

[205] The Act overrides the substantive laws of extra-territorial Canadian or
foreign jurisdictions in four major areas:

(a) in respect of the status and corporate personalities of corporate
tobacco manufacturers with domiciles outside British Columbia;

. and

(d) in respect of shareholder's rights and liabilities regarding shares of
federal or foreign corporations.

[213] Sections [of the Tobacco Act], when they purport to govern the status,
structure and corporate personality of a federally-incorporated company
under the Canada Business Corporations Act are not only extra-territorial in
effect they trench upon the exclusive jurisdiction of the Parliament of Canada.

[214] There is much force to the argument that a practical cumulative effect of
these provisions of the Act is to "amalgamate” or "merge" defendant tobacco
companies such that those "amalgamated" by the operation of the provisions
of the Act incur liability for civil claims against others in the involuntary
merger. That is a fundamental interference with a federal jurisdiction reserved
under Part XV of the Canada Business Corporations Act.

[215] The combined effect of Sections...of the Act ignores the separate
identities of federally-incorporated companies for the purpose of establishing
a tobacco related wrong committed by a related company and for the purpose
of calculating amounts assessed against them.
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[216] The separate legal personality conferred under s. 15(1) of the Canada
Business Corporations Act is removed and the corporation Ioses its legal -
status as distinct from its shareholders.

[218] The provisions of the Act appear not so much designed to "pierce the
corporate veil" as they are to strip away separate identities and treat them as

. if they had legally merged or amalgamated. The effect of provisions of the Act
is not to look through the facade of a company shell: |t is to deny the right to

any separate corporate existence.
[Emphasis added]

[143] Applying these same comments to ERISA, it is clear that the “controlled
group” provisions simply disregard the separate corporate personalities‘ of other
companies within the Walter Energy Group (including those within the Walter
Canada Group) by lifting their corporate veils. It does this by ignoring the separate
legal existence and personality of the Walter Canada Group entities (and limited
liability per Salomon), effectively amalgamating or consolidating those entities, in

deeming them to be one “employer” along with Walter Resources.

[144] | agree that JTI-Macdonald provides substantial support that a claim which
purports to impose liability arising purely as a result of corporate relationships, such
as ERISA does, are properly classified as claims concerning the status and legal
personality of corporations. To use the words of Holmes J., the application of ERISA
to the Walter Canada Group results in those entities’ “separate legal personality”
being removed or “stripped away” such that they lose their legal status as distinct

from their sh_areholders.

[145] | agree that the 1974 Plan’s claim against the Waiter Canada Group, being
founded on ERISA’s “controlled group” liability provisions, should be characterized
as concerning the status and legal personality of corporations and partnerships

within the Walter Canada Group.

[146] [n conclusion, in my view, the legal nature of the 1974 Plan’s claim is
appropriately characterized as one of corporate or partnership law and specifically, a
claim which results in a challénge to the status and separate legal personalities of

the entities within the Walter Canada Group.




000075

Walter Energy Canada Holdings, Inc. (Re) Page 44

- (2) What Choice of Law Rule Applies?

[147] Having characterized the claim, | now turn to the second step in the choice of

law analysis. This involves a consideration of relevant “connecting factors”.
[148] At page 221, Pitel and Rafferty state:

As we will see, the selection of the connecting factor is critical in formulating
the choice of law rule. There are many possible connecting factors. Some are
relatively certain and predictable. These include the person's domicile or
habitual residence and the place where a specific act occurs, such as the
commission of a tort or the making of the contract. These sorts of connecting
factors have a relatively narrow focus. They are quite specific and can
therefore be described as rigid connecting factors. Other connecting factors
_have a broader focus and are thought to be more flexible. These include the

-“proper law” of a contract, ascertained by weighing several factual
connections to various legal systems. One of the core debates in choice of
law is how rigid or how flexible the connecting factor should be for a particular
rule. )

[149] Itis worthwhile being reminded at this time of Castel & Walker's comment at
3-1, quoted above, that a “connecting factor” is a “fact or element connecting a legal
question or issue with a particular legal system” which is then identified as the

governing law.

[150] What then are the “connecting factors” to be considered after having

characterized the 1974 Plan’s claim as | have?

[151] Under Canadian choice of law rules, issues concerning a person’s legal
personality are governed by the law of the person’s domicile: Castel & Walker at 30-
1, quoted above. Similarly, Pitel and Rafferty state that the “status of non-natural
persons is governed by the law of the person’s ‘home’ jurisdiction” (at 245) and that
there is a “well-established principle that a corporation’s domicile is the country in
which it was incorporated” (at 26-27).

[152] To similar effect, Dicey states at 1532-1533:

Whether an entity exists as a matter of law must, in principle, depend upon
the law of the country under which it was formed. That law will determine
whether the entity has a separate legal existence. The law of that country will
determine the legal nature of the entity so create, e.g. whether the entity is a
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corporation or partnership, and, if the latter, the legal incidents which attach
to it.

[153] Domicile was addressed in National Trust Co. v. Ebro Irrigation and Power
Co. Ltd. [1954] O.R. 463 (S.C.), where the court stated at 476:

Itis well established that the domicile of a corporation is in the country in
which it was incorporated. In Cheshire on Private International Law, 4 ed.
1952, at pp. 1934, it is stated that: "Questions concerning the status of a
body of persons associated together for some enterprise, including the
fundamental question whether it possesses the attribute of legal personality,
must on principle be governed by the same law that governs the status of the
individual, i.e. by the law of the domicil. ... In the case of the natural person it
is the domicil of his father, in the case of the juristic person it is the country in
which it is born, i.e. in which it is incorporated.” ... '

[154] The Walter Canada Group also refers to Singer Sewing Machine Co. of
Canada Ltd (Re), 2000 ABQB 116, a decision of the colourful Registrar Funduk.
There, the Alberta court was'considering whether to recognize an order from the
U.S. Bankruptcy Court. It appears that the U.S. court has assumed jurisdiction not
only over the Singer Sewing Machine entities in the U.S., but also over the Canadian
subsidiary who only conducted business in Canada and whose assets were held in
Canada. The intention of the U.S. court seemed to be toward assuming overall
jurisdiction over the entire corporate group in terms of administering assets and

presumably, claims against those assets.

[155] This case was decided before amendments to Part IV of the CCAA which
provides for a robust degree of comity in terms of addressing cross-border
insolvencies. Nevertheless, the comments of the Registrar in terms of rejecting what
he considered was a collapsing of the Canadian entity and. its assets within the

broader international group have, in my view, some relevance here:

11. Canadian law says that a corporation is a person in law. Canadian law
says that a corporation has an existence separate from its shareholders.
Canadian law says that a shareholder is not liable for the corporation’s debts.
Canadian law says that a shareholder does not own the corporation’s assets.
Canadian law says that a corporation’s business activities are not the
shareholder’s business activities.
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[156] Similarly, amalgamation of corporations, cﬁaracterized as a change of status,
is governed by thé law of the place of incorporation: Castel & Walker, vol. 2, at 30-5.
If the merged or amalgamated corporations were incorporated in different
jurisdictions, the merger must be valid under the laws of both jurisdictions: Dicey
1534. See also Concept Oil Services Ltd. v. En-Gin Group LLP, [2013] EWHC 1897
(Comm) at paras. 70-72.

[157] | agree with the Waltver-Canada Group that the 1974 Plan’s claim depends
entirely on ERISA’s provisions which allow the 1974 Plan to disregard the separate
legal personalities of the Walter Canada Group entities as being distinct from that of
Walter Resources. The 1974 Plan has not advanced any other theory of liability for
its claim under British Columbia law or any other law; rather, it relies exclusively on
ERISA’s “controlled group” provisions as the basis for its claim against the Walter
Canada Group. Further, as I'have already stated, the 1974 Plan’s claim against the
Walter Canada Group does not stem from any conduct by or contract with the Walter

Canada Group.

[158] During its submissions, the 1974 Plan did not draw any particular distinction

~ between its claims against the corporations within the Walter Canada Group (who

are the only CCAA petitioners) and the partnerships, who are not petitioners, but
who were granted certain protections under the Initial Order. The claim of the 1974
Plan advanced in its pleading is only as against the “petitioners”. The Walter Canada
Group suggests that since the 1974 Plan chose to assert its claim only against the
“petitioners”, any claim against the partnerships is barred pursuant to the claims bar
date set under the Claims Procedure Order. | am not sure as to the effect of such a

distinction in terms of the recovery under the claims.

[159] This “claims bar date” argument may have some merit, but | do not propose
to base my decision as regards the partnerships solely on this basis. The simple
answer is that the same analysis set out above in relation to the corporations applies
equally to the partnerships, aé was noted in Dicey at 1532-33, quoted above, which

refers to the law of the country in which an “entity” was formed.
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[160] The issue as to whether the Walter Canada Group’s separate legal
personalities can be ignored is subject to the Canadian choice of law rule that the
status and legal personality of a corporation is governed by the law of the place in
which it was incorporated, namely British Columbia and Alberta. Here, as with the
corporations within the Walter Canada Group, both with limited liability and unlimited
liability, it is admitted that all of the partnerships were organized under British
Columbia law. Accordingly, the choice of law analysis leads to the same result in
relation to the partnerships, namely British Columbia law, including under the
Partnership Act, R.S.B.C. 1996, c. 348, | '

- [161] The place of incorporation or organization is a matter of public record and all
persons who would do business with or otherwise deal with the Walter Canada
Group entities would or should be well aware of that fact.

[162] 1 agree that, under Canadian choice of law rules, the place of incorporation or
organizatidn of the Walter Canada Group entities is the appropriate “connecting
factor” in relation to the issue arising from the 1974 Plan’s claim. As a result, British
Columbia and Alberta law determine whether the separate legal personalities of the

Walter Canada Group entities can be ignored.

[163] The 1974 Plan also made substantial submissions concerning the choice of
law rule applicable to its claim. Relying on this Court’s analysis in Minera at paras.
184-207, the 1974 Plan asserts that one must consider which law has the “closest
and most real connection” to the issue. lts further submissions are that the court
must examine a non-exhaustive list of factors in that context (Minera at para. 200).

. This, of course led to the 1974 Plan’s objection to this summary hearing and its
positon that, since it has been denied any ’discqvery from the Walter Energy Group,
it has been hampered in its ability to put into evidence all relevant factors at this

summary hearing.

[164] However, the analysis in Minera was made in the context of the Court’s
conclusion that the choice of law rule that applied to the unjust enrichment claim was

the “proper law of the obligation”. In addition, contrary to the two-step approach
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illustrated in Minera, at the end of its submissions, the 1974 Plan’s argument
essentially conflated that process by suggesting that the Court should consider
connecting factors (most of which it says have yet to be disclosed through discovery

from the Walter Canada Group) in the characterization exercise in the first step.

[165] Rejecting the 1974 Plan’s contention that its claim should be characterized as
one of contract inevitably leads to the further conciusion that the appropriate choice
of law rule is not the “proper law of the obligation”.

[166] Accordingly, | do not intend to address the 1974 Plan’s detailed submissions
on the second step within the choice of law issue other than to briefly comment on

certain aspects.

[167] The 1974 Plan argued that even if | accepted the characterization of the claim
advanced by the Walter Canada Group, the Court would still need to address facts
other than the place of incorporation. These facts were said to include the degree to
which the Walter Canada Group was managed out of the U.S. and an understanding
of the Walter Energy Group’s global business. | reject these submissions on the
basis of the above authorities; There is no need to look beyond the clear facts that
when these Canadian e_ntities were incorporated or organized, they were expressly
created within these Canadian jurisdictions with the intention that their legal status
and personality would be governed by Canadian laws. The same comment could

presumably be made concerning the U.S. and English entities.

[168] The 1974 Plan argued that the “proper law of the obligation” approach would
allow this court to consider the connecting factors that exist between the 1974 Plan’s
claim and the Walter Canada Group, including the degree to which the U.S. and
Canadian operations were -integrated, citing Imperial Life Assurance Co. of Canada
v. Colmenares, [1967] S.C.R. 443 at 448 and Minera.

[169] However, my conclusions above have the effect of rendering moot the 1974
Plan’s objections arising from the lack of discovery. In addition, it is clear enough

that even if there was no degree of integration or management between the U.S.
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and Canadian entities, the 1974 Plan’s position is that all “contract” factors point to
the U.S. - including the contractual documents, the location of and management of
the 1974 Plan, the location of Walter Resources (the only counterparty to the 2011
CBA), that the benefits under the 2011 CBA are for Walter Resources’ U.S.
employees and that the withdrawal by Walter Resources from the 1974 Plan arose
in the U.S. As | have emphasized, as regards the choice of law analysis, there is
absolutely no contractual connecting factor between the 1974 Plan and the

Canadian entities.

[170] In that regard, it is difficult to conceive (although I need not decide the issue)
that any Canadian court would conclude that these “contractual” connecting factors
pointed to anything other than the U.S. Any degree of integration or joint

management could only add to such arguments; conversely, it is difficult to see that

any lack of integration or joint management would detract_ffom them.

I

[171] On this last point (ie. the degree of integration), what emerges as crystal clear
. from the 1974 Plan’s position, supported by Ms. Mazo’s opinion, is that ERISA
expressly makes such a factual enquiry entirely irrelevant. The “bright line” or
“érithmetic” test under ERISA entirely disregards anything other than the level of
stock ownershib: see Pension Benefit Guaranty Corp. v. Ouimet Corp., 470 F.Supp
945 (1975).

[172] Other so-called “connecting factors” suggested by the 1974 Plan are bizarre
to say the least. The 1974 Plan suggests that Walter Energy U.S. will be “enriched”
given the potential payment of estate funds to that corporate level after payment to
the Canadian creditors. This is hardly a relevant consideration. Further, any recovery
available to the 1974 Plan against the U.S. entities is entirely driven by U.S. law,
including ERISA, the Chapter 11 Proceedings and its participation in the Settlement
Term Sheet. If the 1974 Plan obtains no recovery from the U.S. entities within the
Walter Energy Group, that is of no moment as regards its claim against the

Canadian entities.
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~ [173] The other “connecting factor” said to arise by the 1974 Plan is that the
application of Canadian law works an injustice on the 1974 Plan “because of the
removal of assets out of reach of ERISA”. This proposition begs the very question as
to whether ERISA gpplies to the Walter Canada Group at all. If ERISA does not
apply to the Walter Canada Group in these circumstances, the Canadian assets

were never within reach of the 1974 Plan.

[174] The 1974 Plan further argues that accepting the Walter Canada Group’s
argument on choice of law would result in a “blanket denial” of all ERISA claims
against Canadian entities in Canadian courts. In my view, this is an exaggeration.
Canadian law allows for the imposition of liability on persons in a variety of ways -
including tort and fraud (see B.G. Preeco). This decision is only intended to address
whether these Canadian entities are subject to ERISA which seeks to impose liability
on them, not by reason of any conduct or contract, but simply by reason of a

corporate relationship.

[175] The 1974 Plan also suggests that a decision that ERISA does not apply to the
Walter Canada Group would threaten principles of international comity in that a
Canadian court could not recognize a judgment made by a U.S. court in respect of a
Canadian entity for withdrawal liability under ERI/SA. This other “chicken little”
argument is entirely speculatiVe. Firstly, this case does not involve any judgment
obtained against the Walter Canada Group. Further, in my view, my decision does
not detract from the welll-entrenched and long standing comity that has existed

between Canada and the U.S. courts, particularly in the field of insolvency.

[176] As described above, the only facts and connecting factors relevant here .
given my characterization of the 1974 Plan’s claim are uncontroversial and have
been admitted. In these circumstances, | see no difficulty in proceeding to determine
this matter in a summary fashion, based on the considerations discussed earlier in

these reasons.

[177] In conclusion, | find that the 1974 Plan’s claim is characterized as one of

corporate or partnership law and specifically, one relating to the statUs, legal
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existence and personality of corporations and partnerships. The appropriate choice
of law rule is one of domicile or place of incorporation or organization. In the case of

the entities within the Walter Canada Group, that is British Columbia or Alberta.

[178] ERISAis not part of British Columbia or Alberta law. Accordingly, the 1974

Plan’s claim must fail for that reason.

Vil THE SECOND AND THIRD QUESTIONS

[179] The second and third issues posed by the Walter Canada Group are:

If the 1974 Plan’s claim against the Walter Canada Group is governed by
United States substantive law (including ERISA), then as a matter of U.S.
law, does “controlled group” liability for withdrawal liability related to a
multiemployer pension plan under ERISA extend extraterritorially?

If the 1974 Plan’s claim against the Walter Canada Group is governed by
U.S. substantive law (including ERISA), and ERISA applies extraterritorially,
is that law unenforceable in Canada because it conflicts with Canadian public
policy? ‘ :
[180] As I noted above, the Walter Canada Group only needed to succeed on one

of the questions raised in this application in order to defeat the 1974 Plan’s claim.

[181] Accdrdingly, having found in favour of the Walter Canada Group on the first
issue, it is not neceésary to decide the other two questions. While they pose
interesting issues, | see no need to delay these proceedings further in order to
consider and decide those issues. A timely resolution-is in the interests of justice and
furthers the purposes of the CCAA.

IX CONCLUSION

[182] In conclusion, | grant a declaration that, under Canadian conflict of laws rules,
the 1974 Plan’s claim as against the Walter Canada Group is governed by Canadian

- substantive law and not U.S. substantive law (including ERISA).

[183] Costs are awarded against the 1974 Plan in favour of both the Walter Canada -
Group and the Union on the usual scale. If any party should wish to seek a different

order of costs, such an application must be filed within 30 days of the release of
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these reasons and the hearing to determine the matter should be set as soon as

possible. Failing such application(s) being filed, my costs award shall stand.

“Fitzpatrick J.”
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The appeal is from a:

[] Trial Judgment Summary Trial Judgment
7] Order of a Statutory Body Chambers Judgment

2. Ifthe appeal is from an appeal under Rule 18-3 or 23-6 (8) of the Supreme Court Civil
Rules or Rule 18-3 or 22-7 (8) of the Supreme Court Family Rules, name the maker of the -
original decision, direction or order: N/A.

3. Please identify which of the following is involved in the appeal:

[] Constitutional/Administrative [ ] Civil Procedure Commercial
Family -  [] Divorce (1 Family Law Act 1 Corollafy Relief in a
] Other Family Divorce Proceeding
1 Motor Vehicle Accidents 1 Municipal Law "] Real Property
O Torts [ Equity . ] Wills and Estates

And further take notice that the Couﬁ of Appeal will be moved at the hearing of this application
for an order that the execution of and proceedings upon the Order be stayed and that the
Appellant have its costs of this application in any event of the appeal.

The grounds of appeal are:

(1) the learned chambers judge erred in law in holding that the Appellants’ claim against the
Respondents in these proceedings under the Companies’ Creditors Arrangement Act,
R.S.C. 1985, c: C-46 (the "CCAA Proceedings”), is governed by Canadian substantive
law and not U.S. substantive law, in the form of the controlled group liability provisions of
ERISA, including by: ‘

- (a) characterizing the Appellant's claim against the Respondents as an issue of
the status and legal personalities of the entities within the Walter Canada
Group;

(b) ignoring the distinction among the entities within the Walter Canada Group
between limited liability companies and entities which do not enjoy limited
liability in law (i.e., unlimited liability corporations and partnerships);

(c) misapplying the connecting factor indicated by her erroneous characterization
by erring in her analysis of corporate veil piercing; :

(d) relying at all, albeit not "solely”, on an argument concerning the “claims bar
date” that the Respondents abandoned and which the learned chambers
judge was advised was not being relied upon; and

~(e) considering U.S. law that was not put in evidence through a witness, despite

the insistence of the Respondents that the learned chambers judge could
only consider U.S. law put in evidence through a witness.

27446801_3|NATDOCS
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(2) the learned chambers judge erred in law in making an order as to costs in the CCAA
Proceedings when no respondent sought costs in their filed responses to the notice of
civil claim, costs were not sought in the notice of application, and no submissions were
made orally or in writing seeking or about costs.

The hearing of this proceeding occupied 9 days.

Dated at Vancouver, British Columbia, this

To the respondent:

And to its solicitor:

To the respondent:

And to its solicitor:
To the respondent:
And to its solicitor:

To the service list:
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whose address for service is:
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Patrick Riesterer
Osler, Hoskin & Harcourt LLP

The Monitor

KPMG Inc.

Philip J. Reynolds, Jorden Sleeth, and
Mike Schwartzentruber

Wael Rostom, Peter Reardon, and Caitlin
Fell :
McMiltan LLP

United Steelworkers, Local 1-424

Craig Bavis
Victory Square Law Office

See attached Schedule “A”
Dentons Canada LLP
20" Floor, 250 Howe Street

Vancouver, BC V6C 3R8
Fax: 604-683-5214
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To the respondent(s):

IF YOU INTEND TO PARTICIPATE in this proceeding, YOU MUST GIVE NOTICE of your
intention by filing a form entitled “Notice of Appearance” (Form 2 of the Court of Appeal Rules)
in a Court of Appeal registry and serve the notice of appearance on the appellant WITHIN 10
DAYS of receiving this Notice of Application for Leave to Appeal. '

iIF YOU FAIL TO FILE A NOTICE OF APPEARANCE

(a) you are deemed to take no position on the application, and

(b) the parties are not obliged to serve you with any further documents related to the’
application. ,

The filing registries for the British Columbia Court of Appeal are as follows: _

Central Registry:

B.C. Court of Appeal
Suite 400, 800 Hornby Street
Vancouver BC V6Z 2C5

Other Registries:

B.C. Court of Appeal

The Law Courts .
P.O. Box 9248 STN PROV GOVT
850 Burdett Ave

Victoria BC V8W 184

B.C. Court of Appeal
223 — 455 Columbia Street
Kamloops BC V2C 6K4

Inquiries should be addressed to (604) 660-2468 Fax filings: (604) 660-1951

27446801_3|NATDOCS
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SERVICE LIST
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Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

Marc Wasserman
Email: mwasserman@osler.com
Tel: 416-862-4908

Mary Paterson
Email: mpaterson@osler.com
Tel: (416) 862-4924

Emmanuel Pressman
Email: epressman@osler.com

Patrick Riesterer
Email; priesterer@osler.com

Counsel for the Petitioners

Longview Communications Inc.
Suite 612 — 25 York Street
Toronto, ON

Canada M5J 2V5

Joel Shaffer
Email: jshaffer@longviewcomms.ca

Suite 2028 — 1055 West Georgia
Vancouver, BC
Canada V6E 3P3

Alan Bayless

Email: abayless@Iongviewcomms.ca
. ) f

Robin Fraser

Email: rfraser@longviewcomms.ca

Communications Advisor to the
Petitioners -

KPMG Inc.

333 Bay Street, Suite 4600
Toronto, ON

M5H 285

Philip J. Reynolds
Email: pjreynolds@kpmg.ca

Jorden Sleeth

Monitor
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Email: jsleeth@kpmg.ca

Mike Schwartzentruber
Email: mikes@kpmg.ca

KPMG Inc.

PO Box 10426

777 Dunsmuir Street
Vancouver, BC V7Y 1K3
Canada

Anthony Tillman
Email: atillman@kpmg.ca

Mark Kemp-Gee
Email: mkempgee@kpmg.ca

NMcMillan LLP :
Royal Centre, 1055 West Georgia Street
Suite 1500, PO Box 11117

Wael Rostom
Email: wael.rostom@mcmillan.ca
Tel. 416-865-7790

Peter Reardon '
Email: peter.reardon@mcmillan.ca

Caitlin Fell :
Email: caitlin.fell@mcmillan.c

Copy to:
Lori Viner
Email: lori.viner@mcmillan.ca

Counsel to KPMG Inc.

Walter Energy, Inc.
3000 Riverchase Galleria
Birmingham, AL 35244

Parent company of the Petitioners

Paul, Weiss, Rifkind, Wharton & Garrison
LLP ' '

1285 Avenue of the Americas

New York, New York 10019

Fax: 212-757-3990 '

Tel: 212-373-3000

Stephen Shimshak,

Counsel to Walter Energy, Inc.

27446801_3|NATDOCS
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Email: sshimshak@paulweiss.com

Kelly Cornish,
Email: kcornish@paulweiss.com

Claudia Tobler
Email: ctobler@paulweiss.com

Daniel Youngblut
Email: dyoungblut@paulweiss.com

Michael Rudnick
Email: mrudnick@paulweiss.com

White & Case LLP

1165 Avenue of the Americas
New York, New York 10036-2787
Fax: 212.819.8200

Tel: 212.819.8567

Scott Greissman
Email: sgreissman@whitecase.com

Elizabeth Feld
Email: efeld@whitecase.com

US Counsel to Morgan Staniey
Senior Funding, Inc., as
Administrative Agent and Collateral
Agent under the First Lien Credit
Facility

Stikeman Elfiott LLP
199 Bay Street, Suite 4900
Toronto, Ontario M5L 1B9

Tel: 416-869-6820
Fax: 416-947-9477

Kathryn Esaw
Email: kesaw@stikeman.com

Canadian Counsel to Morgan
Stanley Senior Funding, Inc., as
Administrative Agent and Collateral
Agent under the First Lien Credit
Facility

Akin Gump Strauss Hauer & Feld LLP
One Bryant Park

Bank of America Tower

New York, New York 10036-6745

Fax: 212-872-1002

Tel: 212-872-8076

tra Dizengoff,
Email: idizengoff@akingump.com

Lisa G. Beckerman,
Email: Ibeckerman@akingump.com

U.S. Counsel to the Steering
Committee of First Lien Creditors of
Walter Energy, Inc.

27446801_3|NATDOCS
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Maurice L. Brimmage
Email: mbrimmage@akingump.com

James Savin
Email: jsavin@akingump.com

Cassels Brock & Blackwell LLP

2200 HSBC Building, 885 West Georgia-

Street, Vancouver, BC, V6C 3E8
Fax: 604 691 6120
Tel: 604 691 6121

Steven Dvorak
Email: sdvorak@casselshrock.com

Ryan Jaccbs
Email: rjacobs@casselsbrock.com

Natalie Levine
Email: nlevine@casselsbrock.com

Matthew Nied
Email : mnied@casselsbrock.com

Canadian Counsel to the Steering
Committee of First Lien Creditors of
Waliter Energy, Inc.

Victory Square Law Office
710 ~ 777 Hornby Street
Vancouver, BC

V6Z 154

Craig Bavis
| Email; cbavis@vslo.bc.ca
Tel: 604-684-8421
Fax : 604-684-8427

Jeff Sanders
Email: .sanders@uvslo.bc.ca

Canadian Counsel fo the United
Steelworkers, Local 1-424

Dentons Canada LLP

20th Floor, 250 Howe Street
Vancouver, BC

Canada VBC 3R8

John R. Sandrelli .
Ematil: john.sandrelli@dentons.com
Tel: 804-443-7132

Craig Dennis

Canadian Counsel to the United
Mine Workers of America 1974

1 Pension Plan and Trust

27446801_3|NATDOCS
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Email : craig.dennis@dentons.com
Tel : 604-648-6507

Tevia Jeffries
Email: tevia.jeffries@dentons.com

Miriam Dominguez
Email: miriam.dominguez@dentons.com

Morgan Lewis & Bockius LLP

One Federal St.

Boston, MA -

02110-1726

United States

Julia Frost-Davies

Email: julia.frost-davies@morganlewis.com

Morgan Lewis & Bockius LLP
1701 Market St. :
Philadelphia, PA19103-2921
United States

John C. Goodchild, Il
Email: john.goodchild@morganiewis.com

Rachel Jaffe Mauceri
Email: rmauceri@morganiewis.com

US Counsel fo the United Mine
Workers of America 1974 Pension
Plan and Trust

' Mooney, Green, Saindon, Muiphy & Welch, P.C.

1920 L Street, NW, Suite 400
‘Washington, DC 20036

Pautl Green
Email: pgreen@mooneygreen.com

John Mooney
Email: jmooney@mooneygreen.com

US Co- counsel to the United Mine
Workers of America 1974 Pension

1 Plan and Trust

Ministry of Justice and Attorney General
Legal Services Branch

P.0. Box 9289 Stn Prov Govt

4th Floor — 1675 Douglas Street

Victoria, BC VBW 9J7

Fax: 250-387-0700

David Hatter
Tel: 250-387-1274
Email: David.Hatter@gov.bc.ca

Counsel to Her Majesty the Queen
in right of the Province of British
Columbia ’

27448801_3|NATDOCS
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AGLSBRevTax@gov.bc.ca

Aaron Welch

Tel: 250-356-8589

Email: Aaron.Welch@gov.bc.ca
AGLSBRevTax@gov.bc.ca

Department of Justice
Government of Canada
800 — 840 Howe Street Vancouver, BC V6Z 259

Neva Beckie
Email: neva.beckie@justice.gc.ca

Counsel to Her Majesty the Queen
in right of Canada

PJT Partners LP
280 Park Ave.
New York, NY 10017

Steve Zelin .
Email: zelin@pitpartners.com

Financial Advisor

Blue Tree Advisors
32 Shorewood Place
Oakville, ON L6K 3Y4

William E. Aziz _ _
Email: baziz@bluetreeadvisors.com

Chief Restructuring Officer

Miller Thomson LLP

Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011 .
Toronto, ON M5H 351

Jeffrey Carhart
Email: jcarhart@millerthomson.com

Counsel to Mitsui Matsushima Co,,
Ltd. '

Miller Thomson LLP
Barristers and Solicitors
840 Howe Street, Suite 1000
Vancouver, BC V6Z 2M1

Heather L. Jones

Tel. 804-643-1231 (direcf)

Tel. 604-687-2242 (main)

Email: hjones@millerthomson.com

Counsel to Kevin James

Caterpillar Financial Services Limited

5575 North Service Road, Suite 600 -

27446801_3|NATDOCS
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Madison, WV 25130

1 Ken McCoy
Email: kmccoy@erpfueis.com

Dentons Canada LLP

15th Floor, Bankers Court

850 — 2nd Street SW

Caigary, Alberta T2P 0R8

David Mann

Email: david.mann@dentons.com

Counsel for Conuma Coal
Resources Limited (Purchaser) and
Guarantors

ERP Compliant Fuels, LLC
ERP Compliant Coke, LLGC
Seneca Coal Resources, LLC
Seminole Coal Resources, LLC

Tom Clarke :
Email: tom_clarke@kissito.org

Guarantors

Lamarche & Lang
505 Lambert Street
Whitehorse, Yukon Y1A 1Z8

Murray J. Leitch
Email: mleitch@lamarchelang.com .

Counsel for Peily

Parkland Fuel Corporation
#5101, 333 - 96th Avenue NE
Calgary, Alberta T3K 0S3

Christy Eliiott
Email: Christy.¢lliott@parkland.ca

Legal Counsel for Parkiand

Canada Anglo American

Federico G. Velasquez
Email: Federico.velasquez@angloamerican.com

Jenny Yang
Email: jenny.yang@angloamerican.com

Malaspina Consultants

Marianna Pinter
Email: Marianna@malaspinaconsultants.com

27446801_3|NATDOCS
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| Boale Wood

John McEown
Email: jmceown@boalewood.ca

Fasken Martineau

John Grieve
Email: jorieve@fasken.com

Legal Counsel for Boale Wood

Cavalon Capital Corp.
436 Lands End Rd.

North Saanich, BC V8L 5L9
Tel: 778-426-3329

Fax; 778-426-0544

Managing Directors
David Tonken
Email: tonken@icrossroads.com

| Greg Matthews

Email : gregmatthews@shaw.ca

27446801_3|NATDOCS
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VANCOUVER

MAY 23 2017 Court of Appeal File No. CA44448
- Supreme Court File No. S1510120

ca uﬂT QF Ap PEAL Supreme Court Registry Vancouver
REGISTAY |

COURT OF APPEAL

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT
R.8.C. 1985, ¢. C-36, AS AMENDED '

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
S.B.C. 2002, ¢. 57, AS AMENDED

AND

IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT OF NEW

WALTER ENERGY CANADA HOLDINGS, INC. NEW WALTER CANADIAN COAL
CORP., NEW BRULE COAL CORP., NEW WILLOW CREEK COAL CORP., NEW
WOLVERINE COAL CORP. AND CAMBRIAN ENERGYBUILD HOLDINGS ULC

PETITIONERS
(RESPONDENTS)

AND:
UNITED MINE WORKERS OF AMERICA 1974 PENSION PLAN AND TRUST

(APPELLANT)
NOTICE OF MOTION FOR LEAVE TO APPEAL

To the respondents: ' New Wallter Energy Canada Holdings, Inc.
New Walter Canadian Coal Corp.
New Brule Coal Corp.
New Willow Creek Coal Corp.
New Wolverine Coal Corp.
Cambrian Energybuild Holdings ULC

And to their solicitor: ' Marc Wasserman, Mary Paterson and Patrick
Riesterer -
Osler, Hoskin & Harcourt LLP

To the respondent: The Monitor .
KPMG Inc.
Anthony Tillman, Jorden Sieeth, and
Mike Schwartzentruber

And to its solicitor; Wael Rostom, Peter Reardon, and Caitlin Fell
McMillan LLP

To the respondent; United Steelworkers, Local 1-424

. And o its solicitor: Craig Bavis
27363299_4|NATDOCS 564818-1
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Victory Square Law Office
To the service list: - See attached Schedule “B"
This Notice of Leave to Appeal is given by  Dentons Canada LLP

whose address for service is: 20" Floor, 250 Howe Street
Vancouver, BC V6C 3R8
Fax: 604-683-5214

TAKE NOTICE THAT AN APPLICATION will be made by United Mine Workers of America

1974 Pension Plan and Trust to the presiding justice at 800 Smithe Street, Vancouver,
British Columbia, at 9:30 a.m. on Friday, June 9, 2017:

(a) for an order for leave to appeal the Order of the Honourable Madam Justice
Fitzpatrick of the Supreme Court of Bntlsh Columbia pronounced the 1% day of May,
2017 (the "Order”)

(b) for an order staying the execution of, or proceedings upon, the Order;

(c) for an order that the appeal be heard on an expedited basis in accordance with the
schedule attached as Schedule “A”; and

(d) for the costs of this application in any event of the appeal.
Dated at Vancouver, British Columbia, this 23™ day of May, 2017.

\

\_ %! Craig P. Dennis, Q.C.
Solicitors for the Appellant

This application will take 2 hours to be heard.

27363298_4|NATDOCS 564818-1
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SCHEDULE “A”
TIMELINE
Appealv - On the earliest of the following days
available to counsel for the Respondents: _
October 2, 6, 19, 20, 24, 27, 30 or 31, 2017.
Appeal Record _ On or before June 30, 2017.
Appellant's Factum and Appeal Book On or before July 28, 2017.
Respondents’ Factums and Appeal On or before September 6, 2017.
Books .
Appellant’s Reply Factum (If Any) On or before September 15, 2017.

27363299_4|NATDOCS 564818-1
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SCHEDULE "B"

SERVICE LIST

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

Marc Wasserman
Email; mwasserman‘@osler.com
Tel: 416-862-4908

Mary Paterson
Email: mpaterson@osler.com
Tel: (416) 862-4924

Emmanuel Pressman
Email: epressman@osler.com

Patrick Riesterer
Email: priesterer@osler.com

Counsel for the Petitioners

Longview Communications Inc.
Suite 612 — 25 York Street
Toronto, ON

Canada M5J 2V5

Joel Shaffer
Email: jshaffer@longviewcomms.ca

Suite 2028 - 1055 West Georgia
Vancouver, BC
Canada V6E 3P3

Alan Bayless
Email: abayless@longviewcomms.ca

Robin Fraser
Email: rfraser@longviewcomms.ca

Communications Advisor to the
Petitioners

KPMG inc.

333 Bay Street, Suite 4600
Toronto, ON

M5H 285

Philip J. Reynolds _
Email: pjreynolds@kpmg.ca

Monitor

27363299_4|NATDOCS 564818-1
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Jorden Sleeth
Email: jsleeth@kpmg.ca

Mike Schwartzentruber
Email: mikes@kpmg.ca

KPMG Inc.

PO Box 10426

777 Dunsmuir Street
Vancouver, BC V7Y 1K3
Canada

Anthony Tillman
Email: atillman@kpma.ca

Mark Kemp-Gee
Email: mkempgee@kpmg.ca

McMillan LLP
Royal Centre, 1055 West Georgia Street
Suite 1500, PO Box 11117

Wael Rostom
Email: wael.rostom@mcmillan.ca
Tel. 416-865-7790

Peter Reardon
Email: peter.reardon@mcmillan.ca

| Caitlin Fell
Email: caitlin.fell@mcmiflan.ca

Copy to:
Lori Viner
Email: fori.viner@mcmillan.ca

Counsel to KPNIG Inc.

Walter Energy, Inc.
3000 Riverchase Galleria
Birmingham, AL 35244

Parent company of the Petitioners

Paul, Weiss, Rifkind, Wharton & Garrison

LLP

1285 Avenue of the Americas
New York, New York 10019
Fax: 212-757-3990

Tel: 212-373-3000

Stephen Shimshak,
Email: sshimshak@paulweiss.com

Counsel to Walter Energy, Inc.

27363299_4|NATDOCS 564818-1
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Kelly Cornish,
Email: kcornish@paulweiss.com

Claudia Tabler
Email: ctobler@paulweiss.com

Danie! Youngbilut
Email: dyoungblut@paulweiss.com

Michael Rudnick
Email: mrudnick@paulweiss.com

White & Case LLP

1155 Avenue of the Americas
New York, New York 10036-2787
Fax: 212.819.8200

Tel: 212.819.8567

Scott Greissman
Email: sgreissman@whitecase.com

Elizabeth Feld
Email: efeld@whitecase.com

.US Counsel to Morgan Stanley

| Agent under the First Lien Credlt

Senior Funding, Inc., as
Administrative Agent and Collateral

Facility

Stikeman Elliott LLP
199 Bay Street, Suite 4900
Toronto, Ontario M5L 1B9

Tel: 416-869-6820
Fax: 416-947-9477

Kathryn Esaw
Email: kesaw@stikeman.com

Canadian Counsel to Morgan
Stanley Senior Funding, Inc., as
Administrative Agent and Collateral
Agent under the First Lien Credit
Facility

Akin Gump Strauss Hauer & Feld LLP
One Bryant Park

Bank of America Tower

New York, New York 10036-6745

Fax: 212-872-1002

Tel: 212-872-8076

Ira Dizengoff,
Email: idizengoff@akingump.com

Lisa G. Beckerman,
Email: lbeckerman@aklngump com

Maurice L. Brimmage
Email: mbrimmage@akingump.com

U.S. Counsel to the Steering
Committee of First Lien Creditors of
Walter Energy, Inc.
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James Savin
Email: jsavin@akingump.com

Cassels Brock & Blackwell LLP

2200 HSBC Building, 885 West Georgia
Street, Vancouver, BC, V6C 3E8

| Fax: 604 691 6120

Tel: 604 691 6121

Steven Dvorak
Email: sdvorak@casselsbrock.com

Ryan Jacobs
Email: rjacobs@casselsbrock.com

Natalie Levine
Email: nlevine@casselsbrock.com

Matithew Nied
Email : mnied@casselsbrock.com

Canadian Counsel to the Steering
Committee of First Lien Creditors of
Walter Energy, Inc.

Victory Square Law Office
710 - 777 Hornby Street
Vancouver, BC

VBZ 154

Craig Bavis ,
Emalil: chavis@vslo.bc.ca
Tel: 604-684-8421

Fax : 604-684-8427

Jeff Sanders

Email: i.sanders@vslo.bc.ca

Canadian Counsel to the United
Steelworkers, Local 1-424

Dentons Canada LLP

20th Floor, 250 Howe Street
Vancouver, BC

Canada V6C 3R8

John R. Sandrelti
Email: john.sandrelli@dentons.com
Tel: 604-443-7132

Craig Dennis
Email : craig.dennis@dentons.com
Tel : 804-648-6507

Tevia Jeffries
Email: tevia.jeffries@dentons.com

Canadian Counsel to the United
Mine Workers of America 1974
Pension Plan and Trust

27363299_4|NATDOCS 564818-1
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Miriam Dbminguez
Email: miriam.dominguez@dentons.com

Morgan Lewis & Bockius LLP

One Federaf St.

Boston, MA

02110-1726

United States

Julia Frost-Davies »

Email: julia.frost-davies@morganlewis.com

Morgan Lewis & Bockius LLP
1701 Market St.

Philadelphia, PA19103-2921
United, States

John C. Goodchild, il
Email: john.goodchild@morganlewis.com

Rachel Jaffe Mauceri
Email: rmayuceri@morganiewis.com

US Counsel to the United Mine
Workers of America 1974 Pension
Plan and Trust

Mooney, Green, Saindon, Murphy & Welch, P.C.

1920 L Street, NW, Suite 400
Washington, DC 20036

Paul Green
"Email; pdreen@mooneygreen.com

John Mooney
Email: jmooney@mooneyareen.com

US Co- counsel to the United Mine
Workers of America 1974 Pension
Plan and Trust

Ministry of Justice and Attorney General
Legal Services Branch
-P.0. Box 9289 Stn Prov Govt

4th Floor ~ 1675 Douglas Street

Victoria, BC V8W 947

Fax: 250-387-0700

David Hatter

Tel: 250-387-1274

Email: David.Hatter@gov.bc.ca
AGLSBRevTax@gov.be.ca

Aaron Welch

Tel: 250-356-8589

Email: Aaron.Welch@gov.bc.ca
AGLSBRevTax@gov.bc.ca

Counsel to Her Majesty the Queen
in right of the Province of British
Columbia

?7363299_4INATDOCS 564818-1
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Department of Justice
Government of Canada
800 — 840 Howe Strest Vancouver, BC V6Z 259

Neva Beckie
Email: neva.beckie@justice.gc.ca

Counsel to Her Majesty the Queen
in right of Canada

PJT Partners LP
280 Park Ave.
New York, NY 10017

Steve Zelin

Email: zelin@pitpartners.com

Financiat Advisor

Blue Tree Advisors
32 Sharewood Place
Oakville, ON LBK 3Y4

William E. Aziz

Email: baziz@bluetreeadvisors.com

Chief Restructuring Officer

Miller Thomson LLP

Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON M5H 381

Jeffrey Carhart
Email: jcarhart@millerthomson.com

Counsel to Mitsui Matsushima Co.,
Ltd, '

Miller Thomson LLP
Barristers and Solicitors

840 Howe Street, Suite 1000
Vancouver, BC V6Z 2MH1

Heather L. Jones

Tel. 604-643-1231. (direct)

Tel. 604-687-2242 (main)

Email: hjones@millerthomson.com

Counsel to Kevin James

Caterpillar Financial Services Limited
8575 North Service Road, Suite 600
Burlington, ON 17t M1

c/o Caterpillar Financial Services Corporation
(Global Headquarters)

2120 West End Avenue

Nashville, TN 37207

Fax: 615-341-8578
Main Phone Line: 1-800-651-0567

27363299_4|NATDOCS 564818-1




000105

Transportation Lease Systems inc.

205, 10458 Mayfield Road
Edmonton AB T5P 4P4

XEROX Canada Ltd.
33 Bloor St. E., 3rd Floor
Toronto, ON M4W 3H1

Stephanie Grace
Email; stephanie.grace@xerox.com

Brandt Tractor Ltd.
9500 190th ST.
Surrey B.C. V4N 382

Conum‘a Coal Resources Limited
15 Appledore Lane, P.O. Box 87
Natural Bridge, Virginia 24578

Tom Clarke
Email: tom.clarke@kissito.org

Chuck Ebetino
Email: cebetino@erpfuels.com

Jason McCoy '
Email; jmccoy@erpfuels.com

Bill Hunter
Email: whunter1@optonline.net

Robert Carswell
Email: bobcarswelluS@outIook.com_

Joe Bean (ERP Internal Counsel)
Email: jowabean@gmail.com

Conuma Coal Resources Limited
P.O. Box 305
Madison, WV 25130

Ken McCoy
Email: kmccoy@erpfuels.com

Purchaser
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Dentons Canada LLP

15th Floor, Bankers Court

850 — 2nd Street SW

Calgary, Alberta T2P ORS8

David Mann

Email: david. mann@dentons.com

Counsel for Conuma Coal
Resources Limited (Purchaser) and
Guarantors

ERP Compliant Fuels, LLC
ERP Compliant Coke, LLC
Seneca Coal Resources, LLC
Seminole Coal Resources, LLC

Tom Clarke
Email: tom.clarke@kissito.org

Guarantors

Lamarche & Lang
505 Lambert Street
Whitehorse, Yukon Y1A 128

Murray J. Leitch
Email: mleitch@lamarchelang.com

Counsel for Pelly

Parkland Fuel Corporation
#5101, 333 — 956th Avenue NE
Calgary, Alberta T3K 0S3

Christy Elliott
Email: Christy.elliott@parkland.ca

Legal Counsel for Parkland

Canada Anglo American

Federico G. Velasquez

Email: Federico.velasquez@angloamerican.com

Jenny Yang

Email: jenny.vana@angloamerican.com

Malaspina Consultants

Marianna Pinter

Email: Marianna@malaspinaconsuitants.com

Boale Wood

John McEown
Email: jmceown@boalewood.ca
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Fasken Martineau

John Grieve
Email: jgrieve@fasken.com

Legal Counsel for Boale Wood

Cavalon Capital Corp.
436 Lands End Rd.

North Saanich, BC V8L 5L9
Tel: 778-426-3329

Fax:  778-426-0544

Managing Directors
David Tonken
Email: tonken@icrossroads.com

Greg Matthews

Email : gregmatthews@shaw.ca
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