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11. PACE is a credit union incorporated under the Ontario Credit Unions and Caisses 

Populaires Act, 1994 (the “Act”). It operates seventeen (17) branches in the Greater Toronto Area 

and Southwestern Ontario and had over $1 billion in assets prior to FSRA taking over the 

administration of PACE. PACE is regulated by FSRA. 

12. The Defendant, Brent Bailey (“Brent”), is an individual residing in the Province of Ontario 

and a former member of the Board of PACE. Brent joined as a member of the Board of PACE in 

or around 2013. Brent was a secondary school teacher with the Toronto District School Board and 

served in the Etobicoke Teachers’ Credit union, which eventually merged with PACE.  

13. The Defendant, Deborah Baker (“Deborah”), is an individual residing in the Province of 

Ontario and a former member of the board of PACE. Deborah joined as a member of the Board of 

PACE in or around the mid-1990s, when Cangeco Credit Union merged with PACE . At the time 

of her membership with the Board, Deborah was a financial analyst and Chartered Accountant 

working with GE Canada.  

14. The Defendant, Ian Goodfellow (“Ian”), is an individual residing in the Province of 

Ontario and a former member of the board of PACE. Ian joined as a member of the Board of PACE 

in or around 2013. At the time of his membership, Ian was the Director of Finance/Treasurer for 

the Town of Bradford West Gwillimbury (a position he holds to this date), and served on the Board 

of Directors of Peoples Credit Union. Ian joined PACE’s Board of Directors following its merger 

with Peoples Credit Union and became the Chair of the Board of PACE in or around 2016. 

15. The Defendant, Al Jones (“Al”), is an individual residing in the Province of Ontario and a 

former member of the Board of PACE. Al joined as a member of the Board of PACE in or around 
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2013. Al is self-employed and in the business of providing insurance, investment and retirement 

income products. 

16. The Defendant, Wendy Mitchell (“Wendy”), is an individual residing in the Province of 

Ontario and a former member of the Board of PACE, which she served for approximately twenty 

(20) years. At the time of her membership with the Board, Wendy was an employee with IBM’s 

Human Resources department and joined the Board of PACE following its amalgamation with 

IBM’s employee credit union.  

17. The Defendant, Peter Rebellati (“Peter”), is an individual residing in the Province of 

Ontario and a former member of the Board of PACE. Peter joined as a member of the Board of 

PACE in or around 2001 to 2004, and then joined again in or around 2008. Peter is employed as 

the Financial Officer in the Development Financing Section in the Finance Department with the 

Region of Peel. 

18. The Defendant, Jim Tindall (“Jim”), is an individual residing in the Province of Ontario 

and a former member of the Board of PACE. Jim joined as a member of the Board of PACE in the 

1990s as a result of its mergers with the Markham Stouffville Credit Union and the IBM 

Employees Credit Union. Jim is a food producer in the Durham Region and a Deacon at Goodwill 

Baptist Church. Jim also serves as a member of the Board of Directors of the Goodwood Cemetery. 

19. The Defendant, Pauline Wainwright (“Pauline”), is an individual residing in the Province 

of Ontario and a former member of the Board of PACE. Pauline joined as a member of the Board 

of PACE in or around 1988. She is presently employed as a Funeral and Cemetery Pre-Planning 

Advisor with the Mount Pleasant Group of Cemeteries.  
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20. The Defendant, Neil Williamson (“Neil”), is an individual residing in the Province of 

Ontario and a former member of the Board of PACE. Neil joined as a member of the Board of 

PACE in or around 2003 at the time of its merger with North York Community Credit Union, 

where he served as a member of the Board. Neil is retired from full-time employment as a Math 

Department Head and Consultant and Administrator with the North York Board of Education. 

21. The Defendant, George Pohle (“George”), is an individual residing in the Province of 

Ontario and a former member of the Board of PACE. George joined as a member of the Board of 

PACE when it merged with Peoples Credit Union. George is the General Manager of a gasoline 

station and convenience store. George retired from the Board of PACE prior to the Administrative 

Order (as defined below), in or around 2018.  

22. Brent, Deborah, Ian, Al, Wendy, Peter, Jim, Pauline, Neil and George are hereinafter 

collectively referred to as the “D&Os”. Most of the D&Os joined the PACE Board when it merged 

with other credit unions or entities which had been successful organizations. DICO in fact 

encouraged many of the D&Os to take positions as D&Os on the PACE board. Further, not all the 

D&Os were not on the PACE board at all the material times referenced to in the Claim.  

23. The Defendant, Larry Smith (“Larry”) was an employee of PACE and its predecessors 

from 1988 until his employment was terminated for alleged cause in December 2018. He was the 

CEO of PACE for 20 years until 2016. 

24. Phillip Smith (“Phil”) is Larry’s son and was appointed the CEO of PACE in 2016.  

25. Malek Smith (“Malek”) is also Larry’s son. 
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26. Larry, Phil, Malek, 1428245 Ontario Ltd. (“142”), 809755 Ontario Ltd. (a.k.a. Elective 

Benefit Insurance Services) (“809”), 1916761 Ontario Ltd. (“191”), 1724725 Ontario Ltd. (“172”), 

Frank Klees (“Klees”), Klees & Associates Ltd., Ron Williamson (“Williamson”), R.  Williamson 

Consultants Limited, Ron Williamson Quarter Horses Inc., Brian Hogan (“Hogan”), and Jane 

Lowrie (“Lowrie”) and Joanna Whitfield (“Whitfield”) are hereinafter referred to as the “Other 

Defendants”.  

The Role of the D&Os 

27. The D&Os of PACE were all voluntary board members whose role was to oversee the 

overall business and affairs of the Credit Union.  

28. At all material times, the D&Os attended regular monthly meetings of the Board of 

Directors to discuss the overall affairs and management of PACE. The D&Os would receive board 

packages  (comprising various reports from committees) prior to each board meeting. In addition, 

Larry and/or Phil would be present at the monthly meeting of the Directors and, among other 

things, presented a report of the management of PACE and answered questions of the D&Os in 

respect of various day-to-day activities being undertaken by PACE’s management. PACE’s 

management included, but was not limited to, the following individuals: Kim Colacicco (Corporate 

Secretary), Sandra Delabbio (Controller and Privacy Officer), Mary Benincasa (Chief Operating 

Officer), Dan Caldwell (Chief Marketing and Community Relations Officer), Gary Lockwood 

(Chief Risk Officer), Heather MacDonald (Senior Vice President Branch Sales), Joe Thompson 

(Vice President, Pace Securities), Brian Hogan (Vice President, Commercial Credit), Heather Lee 

(Vice President, Credit), Kumarie Annibale (Compliance Officer) and Kim Stoddart (Chief 
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Information Officer) (collectively, with Larry and Phil, hereinafter referred to as the 

“Management”)

29. The D&Os plead that the duties of the board of PACE did not include the direct 

management or involvement in the day-to-day activities of PACE. Rather, the board oversees  the 

Management’s performance of those functions. 

30. It is not the function of the board to duplicate the Management’s functions. The D&Os 

correctly relied on PACE’s Management to investigate and negotiate the transactions at issue, and 

such reliance was reasonable. The role of D&Os is to obtain reasonable assurance from the various 

reports and information provided to it.  

31. As required by the Act and in accordance with the common law duties, the D&Os had 

various internal and external controls and checks and balances in place at the Credit Union in 

addition to their reliance on Management. These included, among other things, the following: 

(a) Various committees established by the D&Os, including a Credit Committee and 

Audit Committee;  

(b) Internal loan staff;  

(c) PACE’s internal auditor;  

(d) PACE’S external auditor, Deloitte LLP, which would perform a yearly audit and 

provide a report to management in respect of its practices, including performing an 

audit of PACE’s financial statements; and 
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(e) FSRA/DICO’s periodic reviews of PACE’s business, including On-Site 

Verifications 

(collectively, the “Safeguards”).  

32. In addition to its own oversight of Management, the D&Os reasonably relied upon the 

Safeguards to ensure PACE was performing in accordance with the appropriate regulatory scheme. 

These Safeguards provided reasonable assurances to the D&Os with respect to the day-to-day 

operations of the Management.  

33. Contrary to the allegations in paragraphs 154-160 of the Claim, the D&Os fulfilled their 

legislative and common law duties and plead and rely upon sections 97 (2), 109 and 121 of the 

Act. 

The Whistleblower  

34. In or around 2017, DICO, after conducting a routine examination of PACE, alleges that it 

found adverse findings in the areas of commercial lending, internal audit and board governance.  

35. In or around October 2017, DICO learned about the CCE Transaction (as defined below at 

paragraph 55) through a letter from an anonymous whistleblower(s) (the “Whistleblower 

Letter”).  

36. On or about March 21, 2018, DICO delivered a Letter of Concern to PACE’s management 

and Chair of the Board of Directors of PACE, setting out a number of concerns based on its 

findings and other information contained in the Whistleblower Letter.  
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37. At no time did DICO provide the D&Os with a copy of the Whistleblower Letter, nor did 

the whistleblower(s) approach the D&Os with any of the allegations regarding Larry, Phil or the 

general management of PACE that were the subject matter of the Whistleblower Letter.  

38. On or about April 19, 2018, DICO met with individuals from PACE to discuss concerns, 

including meeting with the Board, Phil and Larry.  

39. In or around May 2018, DICO appointed KSV Advisory Inc. (“KSV”), as special auditor 

and examiner to assist DICO in undertaking a special audit and examination of PACE pursuant to 

section 171(5) of the Act.  

40. On or about May 10, 2018, DICO met with D&Os to discuss the nature of the allegations 

raised in the Whistleblower Letter and advised the D&Os that KSV was appointed by DICO to 

perform the special audit in accordance with the Act. The Whistleblower Letter was not produced 

at this meeting  

41. It was around this time that the D&Os became aware and could have reasonably been aware 

of the allegations of the improprieties of Larry, Phil and others in the management of PACE. The 

whistleblower(s) did not report a complaint to the D&Os, and the D&Os received no advance 

indication of the specific irregularities until DICO began its investigation and the process for 

placing PACE under Administration.  

42. When these matters were brought to the attention of the D&Os , the D&Os at all time co-

operated with DICO and followed the orders of the DICO. 
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The Administrative Order  

43. Within a few months of the Whistleblower Letters, on or about September 28, 2018, DICO 

issued an Administrative Order in respect of PACE, whereby, DICO suspended the powers of the 

the D&Os (with limited exceptions) and assumed the powers of same, thereby effectively taking 

control of PACE, among other things.  

44. DICO subsequently terminated the employment of Phil and Larry.  

Allegations Against the Other Defendants  

Failure to Disclose Compensation  

45. The D&Os do not have any knowledge of the allegations contained at paragraphs 30 to 37 

of the within Claim, including among other things, allegations that Larry and/or Phil:  

(a) Knowingly or recklessly underreported their income;  

(b) Structured employment agreements with PACE, 142 and 809 to underreport their 

income (the “Employment Agreements”);  

(c) Failed to report all of their income in the audited financial statements for PACE as 

required under the Act; and 

(d) Misrepresented the true financial position of PACE.  

46. To the knowledge and belief of the D&Os, Larry accurately disclosed to the D&Os all 

income purportedly earned by Larry, 142 and 809. It was the D&Os understanding and belief that 
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all income purportedly received by Larry, 142 and 809 was reported on PACE’s financial books 

and records in the normal course.  

47. PACE’s financial statements were subjected to multiple levels of yearly audits and 

regulatory checks. PACE received guidance and advice from its accountants and auditors and 

received a clean audit opinion. No issues were raised by PACE’s internal and external auditors 

regarding the underreporting of income.  

48. Larry provided information to PACE for the purposes of preparing financial statements. 

All information provided by Larry in respect of and in preparation for PACE’s financial statements 

was reviewed by the Board for its exercise of appropriate diligence and discretion.  

49. At all material times, the Employment Agreements were valid, commercial reasonable and 

approved by the Board through its exercise of reasonable diligence in reviewing and approving the 

Employment Agreements.  

50. Further, these Employment Agreements were in place prior to the current D&Os assuming 

their role on the Board and were reviewed and approved or ought to have been reviewed and 

approved by DICO for all those years. At no time prior to the within Claim did DICO raise any 

issues with the Employment Agreements which go back decades. 

51. Further, any unreported income by Larry, 142 or 809 is not a compensable loss to PACE 

that was caused by the D&Os. The Plaintiff has failed to prove a casual connection in respect of 

the breach and the damages being sought.  
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Improper Payments Received  

52. The D&Os do not have knowledge of the allegations in the within Claim that Larry 

improperly obtained approvals for expenses and other payments received from third parties. The 

D&Os state that the Plaintiff has failed to particularize the payment(s) it objects to and puts the 

Plaintiff to the strictest proof thereof.  

53. The D&Os approved expenses and/or payments to senior officers by exercising reasonable 

diligence in advance of their duties to PACE. All payments that were approved were appropriate, 

reasonable and considered by the D&Os in exercising their duties to PACE and applying business 

judgment.  

54. If Larry is found to have improperly obtained approvals for expenses and other payments 

received from third parties, of which the D&Os have no knowledge, and if it is found that Larry 

underreported his income and created, among other things, a “contract scheme” with his related 

companies to facilitate the under reporting of his income, Larry knowingly or recklessly 

misrepresented the information to the D&Os.  

55. Larry and Phil, as senior executives of PACE, were responsible for the financial reporting 

of PACE and the reporting of their own incomes. The D&Os were entitled to rely on the 

representations made by the Management and accept the representations as truthful, accurate and 

in the best interest of PACE. The D&Os applied their reasonable diligence in exercising their 

duties to PACE. It is not the role of the D&Os to identify alleged intentional misreporting, which 

is confirmed, reviewed  by committees and audited by the internal and external auditors and DICO.  
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The Transactions  

The CCE Transaction  

56. In or around 2017, Larry and Phil approached the D&Os with the opportunity to purchase 

Continental Currency Exchange Canada Ltd. (“CCE”) to raise capital and membership for PACE.  

57. The Minutes of the Board of Directors dated November 29, 2017 provide the following in 

respect of the discussion of the Board of Directors and Larry in respect of CCE:  

CCE 

PACE investment/ownership is 30% only – CCE is a completely separate entity from 
PACE. Internal audit of all CCE locations has been completed. No plan at this time to 
introduce CCE services to PACE members and will move slowly to determine next steps. 
Smith [Larry] reiterated a detailed summary of the original rational for the investment and 
the rationale for the loan advance to 2340938 Ontario Limited and the Board confirmed
support for the rational for the transaction, for the financing structure and its approval of 
same.  

58. The Minutes of the Board of Directors dated December 14, 2017 provide the following:  

CCE 
In addition to the information previously provided to the board and recently requested by 
and provided to DICO, of which the board have been kept informed, the president again 
reviewed in detail the structure, ownership and reasoning for the investment and loan 
transaction. The board had no further questions of note.  

Scott Penfound, CEO of CCE provided a company history highlights of which include; 
family business, 30 successful years of which the past 5 years have been record breaking, 
largest independent foreign exchange company. 18 offices in prime retail locations, 98% 
client satisfaction rating, good value, consistency in results and services, untarnished 
record, no hidden skeletons, integrity, internal controls, compliance and a schedule 1 bank 
licence holder.  

59. At the time Larry and/or Phil approached the D&Os in respect of CCE, the D&Os asked 

questions and after hearing from the CEO of CCE and other independent voices reasonably, 
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supported the strategic direction and growth of PACE’s capital, membership and services. The 

D&Os were advised by Larry and Phil, among other things, that CCE would provide foreign 

exchange services to PACE members and provide access and growth to the memberships, 

including provide members access to automated teller machines at widespread locations.  

60. Larry and Phil advised the D&Os of a structure that complied with the regulatory 

restrictions on the ownership of subsidiaries while PACE could raise the capital and await 

regulatory approval by DICO to own CCE in its entirety.  

61. The structure proposed by Larry and Phil would allow PACE to own the maximum 

allowable percentage of CCE (30%) until such time as regulatory capital and approval could be 

obtained for it to acquire the rest and would grant an interest-bearing loan to 2340938 Ontario 

Limited (“2340”), for its purchase of a 45% share in CCE (the “CCE Transaction”). The D&Os 

approved the loan to 2340 at the meeting of the Board of Directors on or about February 28, 2018.  

62. At the Board meetings, Larry regularly kept the D&Os apprised of various regulatory 

requirements in respect of the CCE Transaction. The Minutes of the monthly meeting of the Board 

of Directors held on April 25, 2018 set out the following in respect of regulatory updates in respect 

of the CCE Transaction: 

CCE  

Provide DICO with a Board-approved clear, consistent and conclusive account of the flow 
of funds in the CCE transaction and such other information as may be necessary for DICO 
to fully understand the transaction, including, but not limited to the actual purchase price 
paid by PACE. Provide DICO with a Board-approved clear, consistent and definitive 
explanation of the rationale for the transaction and PACE’s future intentions for CCE and 
234.
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63. At all material times, the D&Os were aware that once PACE received regulatory approval, 

it would acquire 2340’s share in CCE. Larry and Phil advised the D&Os that PACE had sought 

approval for a greater ownership stake in CCE from DICO and advised the D&Os that it was 

PACE’s intention to acquire the additional 45% share of CCE from 2340 once PACE was granted 

approval by DICO. In the meantime, PACE would continue to retain profit by way of its receipt 

of interest on the loan to 2340 and its ownership of a 30% share of CCE.  

64. At no time during the CCE Transaction did Larry, Phil or any one else advise the D&Os 

of the alleged relationship between 2340, advise on any related company to the CCE Transaction 

or advise on the financial health of 2340, and no such facts are within the knowledge of the D&Os. 

65. At all material times, the D&Os, were aware of the regulatory requirements and obtained 

reasonable assurance that PACE was meeting applicable regulatory requirements. This transaction 

was, to the D&Os knowledge, also disclosed to FSRA, the internal and external auditors. No 

regulatory improprieties were brought to the D&Os by any other party. 

66. Further, FSRA has failed to provide an accounting for the alleged losses it seeks from the 

CCE Transaction. Even if the regulatory requirements were not met as alleged by FSRA and of 

which the D&Os have no knowledge, the losses alleged were not caused by the approval of the 

CCE Transaction. In fact, the losses, if any, which are denied, were caused by mismanagement of 

CCE by FSRA since its Administration Order.  

Geranium Joint Ventures  

67. Contrary to the allegations in the Claim, the D&Os were informed by Larry and Phil that 

the joint ventures all complied with sections 198 and 200 of the Act. Details of each joint venture 

303



-17-

NATDOCS\63787621\V-1 

were publicly disclosed in the Credit Union’s financial statements, which were subject to rigorous 

internal and external audit. None of those audits raised concerns with the structure of any joint 

venture.  

68. Further, the payments arrangement that was approved by the D&Os was reviewed by 

PACE’s external auditors – Deloitte – who were tasked with reviewing such arrangements. Neither 

Deloitte nor FSRA, who over the years was also aware or ought to have been aware of these joint 

ventures, raised any concerns with the D&Os. All these arrangements were fully disclosed to all 

parties. 

69. In the alternative, if any of the joint ventures is contrary to those sections of the Act, then

PACE has suffered no damages as a result of those breaches, and the alleged breaches did not 

cause any damages that are being alleged by PACE or FSRA.  

SusGlobal Energy Corp.  

70. The D&Os have no knowledge of the allegations as set out in the within Claim of Larry or 

Phil’s activities in causing PACE to advance funds to SusGlobal Energy Corp. (“SusGlobal”).  

71. Moreover, the D&Os have no knowledge of the allegations related to Larry’s or Phil’s 

activities in causing PACE to pay the Defendants, Ron Williamson, R. Williamson Consultants 

Limited and Ron Williamson Quarter Horses Inc. (the “Williamson Defendants”) a “finder’s fee”. 

This alleged finder’s fee represented 25% of the funds advanced from which Larry thereafter 

received a secret commission of $150,000 USD from the Williamson Defendants through the 

Defendants, 172, 1916 and Malek.  
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72. The D&Os have no knowledge of the allegation that Larry and Williamson each received 

810,000 shares in SusGlobal. If it is found that Larry and Phil improperly received a financial 

benefit, the D&Os plead that the D&Os had no knowledge of same and were deceived by Larry 

and Phil.  

73. Further, as with all transactions, it remains unclear what caused the losses, if any, which 

are denied, as alleged in the Claim and when such losses were occurred. The D&Os rely upon the 

statements in paragraph 58 of Amended Statement of Defence and Counterclaim of the 

Defendants, Larry Smith, 1428245 Ontario ltd. and 809755 Ontario ltd. (the “Larry Defence”) 

which states that in the more than two years after the date of the Administration Order, the loan 

continued to perform and the Credit Union had suffered no loss. No details to the contrary have 

been pleaded by FSRA and the losses, if any, which are denied, as alleged in the Claim were caused 

by mismanagement of FSRA after the Administration Order. 

Inveraray Glen  

74. Larry approached the D&Os with the opportunity of the Inveraray Glen investment. Larry 

advised the D&Os that this was a Muskoka Resort Corporation and possible joint venture 

opportunity with a book value of $10.5 million that could bring PACE a share value in joint venture 

of $13.5 million. It was always the understanding of the D&Os that they would continue 

discussions and that the Management would return with a plan for the D&Os for further 

consideration, review and due diligence in regards to this opportunity.  

75. The D&Os have no knowledge of the allegations that Larry and Phil intentionally refused 

to record bad loan charges in respect of loans to Inveraray Glen, or that Larry and Phil refused to 

book those charges in accordance with the by laws of the Credit Union and the Act.
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76. Further, as with all transactions, it remains unclear what caused the losses, if any, as alleged 

in the Claim and when such losses were incurred. The D&Os further plead if PACE has suffered 

losses, which are denied, such losses were caused by mismanagement of FSRA after the 

Administration Order. 

Lora Bay and Noble House  

77. The D&Os deny that any loan was advanced to the Lora Bay Corporation and Noble House 

that was contrary to reasonable loan underwriting practices or the Credit Union Policies. 

78. The D&Os have no knowledge of the remaining allegations in paragraphs 81-85 of the 

Claim. Further, as with all transactions, it remains unclear what caused the losses, if any, as alleged 

in the Claim and when such losses were occurred. The D&Os further plead if PACE has suffered 

losses, which are denied, such losses were caused by the mismanagement of FSRA after the 

Administration Order and as FSRA caused PACE to breach its commitments for these loans after 

the Administration Order as stated in paragraph 66 of the Larry Defence. 

Lagasco Transaction  

79. The D&Os have no knowledge of the allegations in paragraphs 100-108 of the within 

Claim in respect of the improvident loan of $30 million to Lagasco Inc. advanced by Larry, Phil 

and Hogan in breach of the Act. No such transaction was approved by the D&Os. 

80. Further, as with all transactions, it remains unclear what caused the losses, if any, as alleged 

in the Claim and when such losses were occurred. The D&Os further plead if PACE has suffered 

losses, which are denied, such losses were caused by the mismanagement of FSRA after the 

Administration Order. 
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Diversion of Funds to Golanski and False Invoices  

81. The D&Os have no knowledge of the allegations contained in paragraphs 109-114  of the 

within Claim. At all material times, Larry, Phil and the Management assured the D&Os that all 

transactions in respect of 172 and invoices issued by Larry, 142 and 809 were legitimately rendered 

and paid in respect with valid contracts.  

82. Amounts in respect of invoices and payments to 172 were approved by PACE’s internal 

accounting staff and were subject to regular audit. The payments spanned a period of time before 

and after the current D&Os took on their role as the Board. The underlying contracts and payments 

were disclosed in the financial reports and no red flags were raised by the internal auditor, external 

auditor or FSRA over the years. 

No breach of By-Law 6 

83. At no time was any breach of By-Law 6 brought to the attention of the D&Os. Compliance 

with By-Law No. 6 is the responsibility of the Management of PACE. 

84. The Credit Committee, Audit Committee and the internal auditor then conducted periodic 

reviews and prepared reports to ensure compliance with By-Law 6. No report was provide to the 

D&Os to indicate that PACE was lending money in breach of By-Law 6.

85. Further, the external auditors reviewed the loan portfolios and conducted specific checks 

to ensure that the true financial position of PACE was reflected in its audited financial statements 

every year. No reservations or limitations on financial statements were ever identified by the 

external auditors.
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86. Further the entire loan portfolio was available to FSRA to audit during their Onsite 

Verifications or at anytime it so desired. 

87. The D&Os deny that PACE was lending money in breach of By-Law 6 or in the alternative 

if it was, which is denied, then such breach was intentionally hidden from the D&Os by Larry and 

Phil. 

D&Os have no knowledge of false invoices, conspiracy and concealment of monies by Larry 

and Phillip 

88. The D&Os have no knowledge of the alleged transactions and activities of Larry and Phil 

Smith that PACE alleges precipitated the events leading to the Claim. Further, these alleged 

transactions and activities, as described in the Claim, were conducted through a web of shell 

corporations and related corporate entities. These were sophisticated, and any impropriety, if true, 

was never brought to the attention of the D&Os and were not reasonable discoverable by the 

D&Os. The role and standard of care applicable to the D&Os is that to obtain reasonable assurance 

from the information presented to them. The D&Os are not forensic auditors to be able to pierce 

through the various layers of corporations to discover the issues that have allegedly been 

discovered by FSRA after extensive forensic audits and information from the Whistleblowers.  

89. Larry, Phil and Hogan were all officers of PACE and, accordingly, along with the 

Management, owed PACE and the D&Os a fiduciary duty and duty of care. It was incumbent on 

these Defendants that they provide:  

(a) The D&Os information in a truthful and forthcoming manner keeping in mind the 

best interest of PACE;  
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(b) complete information that is accurate and not meant to conceal anything from the 

D&Os;  

(c)  accurate and sufficient reporting on contents of documents so as to present a 

fulsome picture of various transactions;  

(d) accurate and fulsome information about or the relationship between Larry, Phil, 

Malek, and their related companies with various individuals and companies named 

within the Claim; and  

(e) accurate reporting and information as received from the various committees and  

independent sources as retained by PACE for the purposes of the various 

transactions.    

No Liability of D&Os regarding PSC  

90. The D&Os deny all allegations in paragraphs 154-171 of the Claim. Specifically, the D&Os 

plead that the allegations in the Claim involving PSC are incorrect both in fact and law.  

91. PACE, and its D&Os, do not owe any duty of care in law to the purchasers of the Preferred 

Shares. The D&Os had no duty to ensure that the Preferred Shares issued by PACE Financial 

(“PFL”) and First Hamilton Holdings Inc. were distributed in a regulatory compliant manner.  

92. FSRA, on behalf of PACE, has no right in law to commence a claim and seek to recover 

alleged damages on behalf of the Investor Claimants (as defined in the Claim) from the D&Os. 

D&Os are not liable to PACE or FSRA for contribution and indemnity relating to losses claimed 
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by Investor Claimants in connection with their investments in Preferred Shared issued by PFL. 

These allegations and claim for contribution and indemnity has no basis in law. 

93. PSC provided brokerage, investment and business management services to PFL in respect 

of the Preferred Shares. Such liability for any damages to purchasers of Preferred Shares lies with 

PSC, which had its own directors and officers, compliance structure and was subject to the 

supervision of its regulator, the Investment Industry Regulatory Organization of Canada.  

94. The D&Os deny that PSC required approvals by PACE for its issuance of the Preferred 

Shares. PSC had the expertise and responsibility for its own dealings.  

95. Further, at the time the losses were allegedly suffered by the Investor Claimants, which are 

denied, PACE was controlled by FSRA and subject to the Administrative Order. To the extent the 

Investor Claimants suffered any losses, which is denied, FSRA/PACE bear responsibility.  

96. The D&Os deny that they owed a duty of care and fiduciary duties to PACE and in respect 

to its relationship with PSC and its subsidiaries and in respect of the distribution of Preferred 

Shares.  

97. Further, the D&Os deny that PACE sustained damages of $25,000,000.00 paid to resolve 

the claims of the Investor Claimants. FSRA chose to settle with the Investor Claimants without 

informing the D&Os and chose to keep the D&Os in the dark in regard to this alleged settlement, 

the details of which have not been disclosed even today. FSRA cannot in good faith seek to recover 

these alleged settlement monies from the D&Os. FSRA by choosing to not involve the D&Os in 

the settlement has caused irreparable prejudice to their ability to assess the merits of the claims, if 

any, by the Investor Claimants.  
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98. D&Os plead that FSRA is barred in equity and law from seeking any recoveries from the 

D&Os. 

The D&Os met the standard of care 

99. The D&Os exercised the care, diligence and skill that a reasonable person acting as a 

director and officer of a credit union would exercise in comparable circumstances. The D&Os 

attended monthly meetings of the Board of Directors; asked questions of the Management 

including Larry and Phil; undertook efforts to ensure that PACE was in compliance with its 

regulatory requirements; sought explanations from the Management including Larry and Phil 

during the meetings regarding the various opportunities advanced by the Management; and 

provided information and reporting to the regulator when it requested same.  

100. The D&Os acted reasonably and fairly in the administration of their duties to PACE and in 

their exercise of business judgment. It was not reasonably foreseeable to the D&Os that the Other 

Defendants would engage in the improprieties, as alleged, which are outside the knowledge of the 

D&Os and which caused the alleged damages, if any, suffered by PACE.  

101. In all of the above-cited transactions and activities of the Other Defendants, the D&Os 

acted reasonably and fairly in administrating their duties to PACE, including exercising their 

business judgment to reasonably rely on:  

(a) Information provided by the Management, all of whom held a fiduciary duty to 

PACE;  

(b) Reports provided by various sub committees including the Credit Committee and 

Audit committees at PACE; 
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(c) Reports and information provided by PACE’s internal auditor and its independent 

external auditors, Deloitte LLP. Nothing in the reports of PACE’s internal and 

external auditor gave the D&Os any reason to mistrust the assurances given to them 

by management or raise any red flags in regards to any agreements or transactions 

referenced in the Claim;  

(d) Independent sources such as lawyers, the CEO of CCE and other parties who were 

involved in the various transaction, none of whom raised any concerns with the 

D&Os; and 

(e) The oversight control processes established by FSRA, including its regular onsite 

verifications. 

102. The D&Os exercised proper diligence, skill, care and control in the circumstances, and 

obtained reasonable assurances from all sources, and met the standard of care applicable to them 

in accordance with the Act.

103. The D&Os plead and rely upon, inter alia, sections 97-101, 105,109, 121 and 137 of the 

Act.

No recoverable damages  

104. The D&Os deny that they are liable for any damages as alleged by the Plaintiff and puts 

FSRA/PACE to the strictest proof thereof. The D&Os further state that any alleged damages, as 

claimed, are exaggerated, excessive, remote and unrecoverable in law.  
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105. Any damages suffered by PACE which are not admitted but specifically denied, were 

caused or contributed to by the negligence of FSRA and/or the conduct of the Other Defendants, 

all of whom were directly in involved in the transactions referenced in the within Claim.  

106. In particular, FSRA has taken steps to call loans that have been otherwise performing 

according to their terms, and which were not in default; caused loans to go into default that were 

otherwise performing; and has either sold or is in the process of selling PACE’s interest in 

profitable investments, thereby harming PACE’s long-term financial position. FSRA has not failed 

to mitigate the damages that were being suffered by PACE, which are not admitted but denied, 

and has in fact increased PACE’s losses by mismanaging the assets of PACE in its role as the 

Administrator.  

107. In particular, while under administration, PACE’s operating income dropped to $3.7 

million in 2019 from $8.5 million in 2018, and the value of its commercial lending portfolio fell 

over $100 million, to $760 million. FSRA and PACE have admitted publicly that those declines 

are largely the result of the Administration Order. In particular, the “direct” costs of the 

Administration Order were estimated in January 2020 to be between $4 million and $5 million. In 

addition, FSRA’s CEO, Mark E. White, stated that Administration Order has another “hidden” 

cost: “Regulators are not meant to operate businesses…The book is being de-risked, which is of 

course what a regulator would like to do. But there is also the possibility that business is not being 

done to its fullest”. 

108. The D&Os plead and rely on the Negligence Act, R.S.O. 1990, c.N-1, as amended.  
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Action is Statute Barred 

109. The D&Os plead that the Plaintiff discovered material facts relevant to its claim, or ought 

to have discovered the material facts relevant to its claim through the exercise of reasonable 

diligence, more than two years before the action was commenced and rely upon the provisions of 

the Limitations Act, 2002, S.O. 2002, c.24, s.B.  

110. The D&Os plead that this action be dismissed as against them with on a substantial 

indemnity basis.  
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COUNTERCLAIM 

111. The Plaintiffs by Counterclaim, Brent Bailey, Deborah Baker, Ian Goodfellow, Al Jones, 

Wendy Mitchell, Peter Reballati, Jim Tindall, Pauline Wainwright, Neil Williamson, and George 

Pohle (collectively, the “D&Os”), claim the following against PACE, by its administrator, FSRA: 

(a) an order pursuant to PACE’s By-Law No. 1 and, inter alia, section 123 of the Act 

directing PACE to indemnify the D&Os for all damages, costs, charges and 

expenses, including any amounts paid to settle any action or satisfy any judgment 

against them; and 

(b) Such further and other relief as to this Honourable Court may seem just. 

112. The D&Os are entitled to complete indemnification for negligence claims under PACE’s 

By-Laws. PACE will be liable for any award it can achieve in negligence against them, and 

therefore no damages will be at stake, rendering the within Claim moot and/or academic. 

113. Pursuant to the By-Law, PACE is obligated to indemnify the D&Os for the within action. 

The By-Law states: 

8.02 subject to the limitations contained in the Act, the Credit Union shall indemnify a 
director, officer, or committee member, a former director or officer or committee member, 
or a person who acts or acted at the Credit Union’s request as a director of officer of a body 
corporate of which the Credit Union is or was a member, shareholder or creditor, and his 
or her heirs and legal representatives, against all costs, charges and expenses, including an 
amount paid to settle an action or satisfy a judgment, reasonably incurred by him or her in 
respect of any civil, criminal or administrative action or proceeding which he or she is 
made a party by reason of being or having been a director or officer of the Credit Union or 
such a body corporate, if:  

(a) he or she acted in good faith with a view to the best interest of the Credit Union; and  
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(b) in the case of a criminal or administrative action or proceeding that is enforced by a 
monetary penalty, he or she had reasonable grounds for being that his or her conduct was 
lawful.  

The Credit Union shall also indemnify such person in such other circumstances as the Act 
permits of requires.  

114. Further, and in the alternative, Section 123 of the Act states that: 

Indemnification 

(2) A credit union may indemnify an eligible person in respect of any proceeding to which 
the person is made a party by reason of serving or having served in a qualifying capacity. 

Exception 

(3) Despite subsection (2), the credit union may not indemnify the person in respect of a 
proceeding by or on behalf of the credit union to procure a judgment in its favour. 

Advance to pay for costs, etc. 

(4) A credit union may advance money to an eligible person to pay for the costs, charges 
and expenses of any proceeding to which the person is made a party by reason of serving 
or having served in a qualifying capacity, but the person is required to repay the money if 
either of the conditions described in subsection (5) is not satisfied. 

Same, derivative action 

(5) With the approval of a court, a credit union may indemnify an eligible person in respect 
of a proceeding by or on behalf of the credit union or entity to procure a judgment in its 
favour to which the person is made a party by reason of serving or having served in a 
qualifying capacity. 

[…] 

Restriction 

(7) The credit union may indemnify an eligible person under this section only if, 

(a)  the person acted honestly and in good faith with a view to the best interests of the credit 
union; and 

(b)  in the case of a proceeding enforced by a monetary penalty, the person had reasonable 
grounds for believing that the impugned conduct was lawful.  

316



-30-

NATDOCS\63787621\V-1 

Right to indemnity 

(8) An eligible person is entitled to indemnity from the credit union in connection with the 
defence of a proceeding to which the person is made a party by reason of serving or having 
served in a qualifying capacity if the eligible person,

(a)  was substantially successful on the merits in the defence of the proceeding; an 

(b)  fulfils the conditions set out in clauses (5) (a) and (b). 

115. The D&Os are “eligible persons” under subsection 123(1) of the Act. At all material times, 

the D&Os acted honestly and in good faith with a view to the best interests of PACE. There are 

no allegations of bad faith made against the D&Os nor is there any basis in fact or law to make 

such allegations. Therefore, the D&Os, are entitled to complete indemnification from the within 

Claim. 

116. The D&Os submit that this Counterclaim should be tried together with, or immediately 

following, the trial of the main action.  
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CROSSCLAIM 

117. The D&Os claim against the Other Defendants in this action, Larry Smith, Phillip Smith, 

1428245 Ontario Ltd., 809755 Ontario Ltd. (a.k.a. Elective Benefit Insurance Services), Malek 

Smith, 1916761 Ontario Ltd., 1724725 Ontario Ltd., Frank Klees, Klees & Associates Ltd., Ron 

Williamson, R. Williamson Consultants Limited, Ron Williamson Quarter Horses Inc., Brian 

Hogan Joanna Whitfield, for the following:  

(a) contribution and indemnity under sections 2 and 3 of the Negligence Act, R.S.O. 

1990, c. N.1, as amended, for any amounts which the D&Os may be found to be 

responsible to the Plaintiff; 

(b) contribution and indemnity under the common law and equity for any amounts 

which the D&Os may be found to be responsible to the Plaintiff; 

(c) the costs of the main action and Crossclaim plus all applicable taxes;  

(d) Pre-judgment and post-judgement interest in accordance with section 128 of the 

Courts of Justice Act, R.S.O. 1990, c. C.43, as amended; 

(e) such further and other Relief as to this Honourable Court may seem just. 

118. The D&Os repeat and rely upon the allegations contained in the Statement of Defence in 

support of the Crossclaim. 

119. For the purposes of this Crossclaim only, the D&Os incorporate by reference herein, the 

allegations contained in the Claim by the Plaintiff as against the Other Defendants.  

120. The D&Os plead and rely on the Negligence Act, R.S.O. 1990, c.N-1, as amended. 

318



-32-

NATDOCS\63787621\V-1 

121. The D&Os submit that this Crossclaim should be tried together with, or immediately 

following, the trial of the main action and the within Counterclaim.  

Date: June 10, 2022 DENTONS CANADA LLP 
Barristers & Solicitors 
77 King Street West, Suite 400 Toronto, ON 
M5K 0A1 
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