
 

Court File No. CV-23-00693758-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE 

MADAM JUSTICE KIMMEL  

) 
) 
) 

THURSDAY THE 12TH 

DAY OF OCTOBER, 2023 

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF ORIGINAL TRADERS ENERGY LTD. 
AND 2496750 ONTARIO INC. (each, an "Applicant" and 
collectively, the "Applicants") 

 

ORDER 
(Monitor's Enhanced Powers and Amended Bid Process Approval) 

THIS MOTION, made by KPMG Inc., in its capacity as the monitor (in such capacity, 

the "Monitor")  of the Applicants, OTE Logistics LP and Original Traders Energy LP (collectively 

with the Applicants, the "OTE Group") for an order expanding the Monitor's powers pursuant to 

the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA", and 

these proceedings, the "CCAA Proceedings") and approving a bid process for the sale of assets 

of the OTE Group, was heard this day by judicial videoconference via Zoom in Toronto, Ontario. 

ON READING the Motion Record of the Monitor, including the supplement to the Fifth 

Report of the Monitor (the "Supplemental Fifth Report"), and on hearing the submissions of 

counsel for the OTE Group, counsel for the Monitor, counsel for Royal Bank of Canada (“RBC”) 

and those other parties listed on the counsel slip, no one else appearing although duly served as it 

appears from the affidavit of service of Thomas Gray dated October 6, 2023. 
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SERVICE 

1. THIS COURT ORDERS that the time for service of the Motion Record of the Monitor is 

hereby abridged and validated so that this motion is properly returnable today and hereby dispenses 

with further service thereof. 

DEFINED TERMS 

2. THIS COURT ORDERS that capitalized terms used within this Order and not expressly 

defined herein shall have the meanings set forth in the amended and restated initial order granted 

by this Court in the CCAA Proceedings on February 9, 2023 (the "Amended and Restated Initial 

Order"). 

MONITOR'S ENHANCED POWERS 

3. THIS COURT ORDERS that without in any way limiting the powers of the Monitor 

pursuant to the CCAA, or other applicable law, or as set out in the Amended and Restated Initial 

Order, or any other Order granted in the CCAA Proceedings, the Monitor is hereby empowered 

and authorized, but not obligated, to do any of the following in the name of and on behalf of the 

OTE Group, where the Monitor considers it necessary or desirable: 

(a) take any and all actions and steps to manage, operate and carry on the Business, 

including, without in any way limiting the generality of the forgoing: 

(i) any actions or steps the Monitor considers necessary or desirable to proceed 

with an orderly restructuring or liquidation of the Business, including any 

actions necessary to carry out the Amended Bid Process (as defined in the 

Supplemental Fifth Report); 

(ii) any and all steps of the OTE Group authorized by any Order made in the 

CCAA Proceedings, including making distributions or payments and 

conducting the Claims Procedure approved by this Court on April 27, 2023 

and as may be amended from time to time; 

(iii) entering into any agreements; 
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(iv) permanently or temporarily ceasing, downsizing or shutting down any of 

the OTE Group's operations; 

(v) terminating the employment of or temporarily laying off employees of the 

OTE Group; 

(vi) settling, extending or compromising any indebtedness owing to or by the 

OTE Group; 

(vii) engaging consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Monitor's powers and duties, including those conferred by this Order; 

(viii) purchasing or leasing machinery, equipment, inventories, supplies, 

premises or other assets to continue the Business, or any part or parts 

thereof; 

(ix) initiating, prosecuting and continuing the prosecution of any and all 

proceedings and defending all proceedings now pending or hereafter 

instituted with respect to the OTE Group, the Business, the Property or the 

Monitor and to settle or compromise any such proceeding; 

(x) engaging with any regulatory bodies or law enforcement on behalf of the 

OTE Group; 

(xi) applying for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and in the name of the OTE Group; 

(xii) claiming any and all insurance refunds or tax refunds to which the OTE 

Group is entitled on behalf of the OTE Group; 

(xiii) paying all taxes, fees, legal costs and other expenses of the OTE Group; 
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(xiv) disclaiming any contracts and agreements on behalf of the OTE Group; 

(xv) taking any and all corporate governance actions for the OTE Group; and 

(xvi) providing instruction and direction to the advisors of the OTE Group; 

(b) preserve and protect the Property, or any parts thereof, provided that the Monitor 

shall not be deemed to be in possession or control of the Property; 

(c) report to, meet with and discuss with such affected persons as the Monitor deems 

appropriate on all matters relating to the Business and the Property, and to share 

information, subject to such terms as to confidentiality as the Monitor deems 

advisable; 

(d) oversee and direct the preparation and dissemination of financial and other 

information of the OTE Group in the CCAA Proceedings, including cash flow 

statements; 

(e) apply to the Court for advice and direction or for any further orders in the CCAA 

Proceedings, including, without in any way limiting the generality of the foregoing, 

sale approval and vesting orders and orders extending or terminating the stay of 

proceedings; and 

(f) take any steps reasonably incidental to the exercise by the Monitor of the powers 

listed above or the performance of any statutory obligations. 

4. THIS COURT ORDERS that the Monitor is hereby authorized and empowered, but not 

obligated, at such time as the Monitor may determine, if at all, to file an assignment in bankruptcy 

pursuant to the Bankruptcy and Insolvency Act, RSC 1985, c B-3 (the "BIA") for and on behalf of 

the OTE Group or any of the OTE Group entities and to take any steps incidental thereto. 

5. THIS COURT ORDERS that KPMG Inc. is hereby authorized and empowered, but not 

obligated, to act as trustee in bankruptcy in respect of any OTE Group entity that makes an 

assignment into bankruptcy. 
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6. THE COURT ORDERS that the Monitor is solely authorized and empowered to exercise 

the powers set out in this order to the exclusion of all other persons, including the OTE Group, and 

without interference from any other person. 

7. THIS COURT ORDERS that the OTE Group and its respective advisors and its current 

and former officers, directors, employees, agents and representatives shall continue to cooperate 

with the Monitor and to provide full and complete access to the Property, including in connection 

with the exercise of any of the Monitor's enhanced powers described above, and shall provide the 

Monitor with such assistance as the Monitor may request from time to time to enable to Monitor 

to carry out and discharge its powers as set out in this Order or any other Order of this Court in 

this proceeding.  

LIMITATION ON THE MONITOR'S LIABILITY 

8. THIS COURT ORDERS that the Monitor is not and shall not, for any purposes, be 

deemed to be a director, officer, employee, receiver, receiver-manager, or liquidator of the OTE 

Group. 

9. THIS COURT ORDERS that the Monitor is not and shall not for the purposes of the 

Income Tax Act, RSC, 1985, c 1 (5th Supp) be deemed to be a legal representative or person to 

whom s. 150(3) of that Act applies. 

10. THIS COURT ORDERS that, in addition to the rights and protections afforded the 

Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or 

obligation as a result of its appointment or the carrying out of the provisions of this Order, save 

and except for any gross negligence or wilful misconduct on its part and no action may be brought 

against the Monitor or any of its directors, officers, partners, employees, advisors or agents without 

leave of this Court.  

11. THIS COURT ORDERS that the rights, protections, indemnities, charges, priorities and 

other provisions in favour of the Monitor set out in the CCAA or any other applicable legislation, 

the Amended and Restated Initial Order, and any other Order granted in the CCAA Proceedings, 

all shall apply and extend to the Monitor in connection with the Monitor carrying out and 
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exercising its enhanced powers in connection this Order, amended as necessary to give effect to 

the terms of this Order. 

APPROVAL OF AMENDED BID PROCESS 

12. THIS COURT ORDERS that the Amended Bid Process (as defined and described in the 

Supplemental Fifth Report) be and is hereby approved. The Monitor is hereby authorized to carry 

out the Amended Bid Process, in consultation with RBC, and to take such steps as it considers 

necessary or desirable in carrying out its obligations thereunder, including entering into relevant 

realtor and/or property listing agreements, subject to prior approval of this Court being obtained 

before completion of any sale transaction under the Amended Bid Process. 

13. THIS COURT ORDERS that the Monitor and its affiliates, partners, directors, officers, 

employees, legal advisors, representatives, agents and controlling persons shall have no liability 

with respect to any and all losses, claims, damages, or liabilities of any nature or kind to any person 

in connection with or as a result of the Monitor performing its duties under the Amended Bid 

Process, except to the extent such losses, claims, damages or liabilities arise or result from the 

gross negligence or wilful misconduct of the Monitor, as determined by this Court in a final order 

that is not subject to appeal or other review. 

14. THIS COURT ORDERS that the Monitor may redact information deemed to be 

commercially sensitive by the OTE Group in the course of the Amended Bid Process. The Monitor 

may provide such commercially sensitive information to a successful bidder following the 

selection of a successful bid for the purposes of confirmatory due diligence.  

15. THIS COURT ORDERS that the Monitor may amend any timelines and make any minor 

amendments it deems necessary or advisable to the Amended Bid Process to help ensure the 

fairness, integrity and efficacy of the Amended Bid Process. 

16. THIS COURT ORDERS that, pursuant to clause 7(30(c) of the Personal Information 

Protection and Electronic Documents Act, S.C. 2000, c. 5 and any similar legislation in any other 

applicable jurisdictions the Monitor is hereby authorized and permitted to disclose and provide to 

its agents and any potential purchasers in the Amended Bid Process personal information of 

identifiable individuals, but only to the extent required to negotiate or attempt to complete a 
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transaction pursuant to the Amended Bid Process (a “Transaction”). Each person to whom such 

personal information is disclosed shall maintain and protect the privacy of such information and 

limit the use of such information to its evaluation for the purpose of effecting a Transaction, and, 

if it does not complete a Transaction, shall return all such information to the Monitor or, in the 

alternative, destroy all such information and provide confirmation of its destruction to the Monitor. 

Any purchaser under a Transaction shall maintain and protect the privacy of such information and, 

upon closing of a Transaction, shall be entitled to use the personal information provided to it in a 

manner that is in all material respects identical to the prior use of such information by the OTE 

Group, and shall return all other personal information to the Monitor, or ensure that all other 

personal information is destroyed and provide confirmation of its destruction to the Monitor. 

GENERAL 

17. THIS COURT ORDERS that the Monitor may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

18. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada, the United States, or any other 

jurisdiction, to give effect to this Order and to assist the Monitor and its agents in carrying out the 

terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby 

respectfully requested to make such orders and to provide such assistance to the Monitor, as an 

officer of this Court, as may be necessary or desirable to give effect to this Order, to grant 

representative status to the Monitor in any foreign proceeding, or to assist the Monitor and its 

respective agents in carrying out the terms of this Order. 

19. THIS COURT ORDERS that this Order is effective as of 12:01am EST on the date of 

this Order without the need for entry or filing. 
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