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Austrian Administrative Supreme Court on taxation of exit of an atypical silent 
partnership with a negative capital account 
The Austrian Administrative Supreme Court recently decided a case in which the contribu-
tion in kind of silent partnership interests did not qualify for the beneficial provisions of Art 
III Austrian Reorganization Tax Act. In general, the application of the Austrian Reorganization 
Tax Act entails that the transaction is tax-neutral for (corporate) income tax purposes. In the 
case at hand the silent partnership interests did not have a positive fair value which is, how-
ever, a requirement for the application of Art III Austrian Reorganization Tax Act. Thus, the 
transaction had to be taxed as an ordinary sale of the silent partnership interests. The Aus-
trian Administrative Supreme Court discussed the tax consequences of such sale.  

Ferdinand Kleemann, Florian Popl 

 

Contribution in kind of participations in foreign permanent establishment may 
lead to capital gains taxation 
The Austrian Administrative Supreme Court recently dealt with the tax consequences of a 
contribution in kind of shares in an Austrian company to a Slovak partnership by two Austrian 
individual shareholders. In particular it was questionable whether or not the contribution in 
kind entails that Austria loses the taxation right in the respective shares in the Austrian 
GmbH which would have led to capital gains taxation based on the tax law in force at that 
time. Even though the law changed, the conclusions drawn by the Austrian Administrative 
Supreme Court are still relevant in particular for any future cross-border company reorgani-
zations.   

The Austrian Administrative Supreme Court concluded that the legal transfer of the partici-
pation (and the recognition in the accounts) does not necessarily result in an allocation of 
the participation to the foreign permanent establishment for tax purposes. Thus, the Author-
ized OECD Approach should be considered in determining the allocation of assets based on 
the respective double taxation treaty. 

Michael Petritz, Friedrich Fraberger, Cordula Wytrzens 
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Transfer of tax loss carry-forwards in case of conversion of a company (with a 
leased business) 
Provided that certain conditions are met, tax loss carry-forwards can be transferred to the 
legal successors under the Austrian Reorganization Tax Act (“RTA”). This, in general, re-
quires that the loss-generating assets (e.g. business) are still held as of the effective date 
of the reorganization and that the magnitude of these assets is still comparable (at least 
25%) to the assets held at the time the losses were generated. 

Recently, the Austrian Federal Finance Court dealt with a conversion of a company (i.e. the 
company was dissolved and the assets transferred to the shareholder (individual) by way of 
a conversion within the meaning of Art II RTA). The court held in its decision that the lease 
of a business is not automatically deemed as a termination of the respective business for 
tax purposes. Thus, if the the leased business is still comparable to the former active busi-
ness, tax loss carry-forwards can be transferred to the legal successor. However, the trans-
fer of tax loss carry-forwards is disallowed, if there is any indication regarding the termina-
tion of the business (e.g. if the lessor has no intention to carry on the business).  

Lukas Andreaus, Marlene Truschnegg 

 

Austrian Administrative Supreme Court on losses from foreign currency loans 
The Austrian Income Tax Act includes special rules for investment income derived by indi-
viduals in the course of their respective (operative) business income. Recently, the Austrian 
Administrative Supreme Court decided a case in which a tax payer (individual) converted a 
foreign currency loan (which clearly belonged to the business) and suffered a loss from the 
conversion. The tax office and the Austrian Federal Finance Court qualified the loss as neg-
ative investment income within the meaning of Art 27 Austrian Income Tax Act which en-
tailed that only 50 % of the loss could be utilized against the business income according to 
Art 6 sec 2 subsec c Austrian Income Tax Act.  

The Austrian Administrative Supreme Court, however, came to the conclusion that liabilities 
(such as loans) do qualify as “negative” assets but cannot be qualified as an investment 
within the meaning of Art 27. Thus, the loss from the conversion could fully be utilized 
against the business income.  

This decision also has an impact on “private” investment income since gains/loss from for-
eign currency loans are therefore not taxable under the provisions of investment income 
(Art 27) and may be relevant for tax in case of speculation (Art 31, one-year period). 

Alexander Cserny 
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Withholding tax on income derived from granting the right to use software in 
cross-border cases 
In section 98 (1) 6 in connection with section 28 (1) 3, the Austrian Income Tax Act („EStG“) 
provides for a limited tax liability for income derived by foreign non-resident software pro-
viders from granting the right to use software. Such income is further subject to 20 % with-
holding tax under domestic Austrian tax law, which has to be deducted and paid by the 
Austrian payment debtor. In the case of software licensing arrangements concluded be-
tween Austrian companies and foreign non-resident software providers, the question arises, 
whether the underlying payments constitute royalties which are covered by the domestic 
withholding tax provision.  

In this context, the Austrian Income Tax Guidelines clearly stipulate in section 8000 that the 
obligation to deduct withholding tax is limited to cases, in which the Austrian payer is 
granted the right to reproduce and distribute to the public or to modify and publicly display 
the software. In contrast to this, the mere right to use the software within one’s own busi-
ness without being granted any additional reproduction or distribution rights does – accord-
ing to the Austrian Income Tax Guidelines – not trigger a withholding tax obligation for the 
Austrian payment debtor. However, in a recent reply to a question raised via the express-
answering-services (EAS), the Austrian ministry of finance expressed a different opinion by 
also considering payments made for the mere right to use the software within one’s own 
company to be royalty payments within the meaning of section 28 (1) 3 EStG and therefore 
subject to 20 % withholding tax based on domestic law. The following article elaborates on 
the consequences of the recent EAS for Austrian companies involved in cross-border soft-
ware licensing arrangements.  

Florian Rosenberger, Thomas Hahn, Nicolas Mitteregger 

 

New double tax treaty Austria-Israel  
Austria concluded a new double taxation treaty with Israel, which replaces the old treaty 
from 1970 (revised 2008).  

In comparison to the old treaty, the new treaty will lead to the following major changes 

− Dividend withholding tax will be reduced from 25 % to 0 % (for qualified participations 
of at least 10 %) or 10 % respectively. 

− Special rules for real estate investment funds are introduced. 
− Withholding tax on interest is reduced from 15 % to 5 %. 
− Withholding tax in royalties is reduced from 10 % to 0 %. 
− Capital gains from the sale of shares in a real estate company are taxable in the state 

where the real estate company is resident unless the shares are traded at a public 
stock exchange. 

The new treaty enters into force on March, 1st 2018 and is therefore applicable 

− in respect of taxes withheld at source, on amounts paid on or after January 1st 2019.  
− in respect of other taxes, on taxes levied for periods beginning on or after January 1st 

2019.  

Ferdinand Kleemann, Markus Vaishor 
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Update: contribution in kind of a business if real property is retained  
Individuals may transfer a business to a company (in exchange for shares) by way of a tax-
neutral contribution in kind within the meaning of Art III Austrian Reorganization Tax Act 
(“RTA”). The RTA provides for the possibility that the contributor may retain individual as-
sets. In practice, often real property is retained and in many cases the building is transferred 
to the absorbing company whereas the land is retained by the contributor. From a civil law 
perspective, the separation of land and building needs to be done, e.g. by way of registration 
of a development right incorporating the building (“Baurecht”). Previously according to the 
Austrian RTA Guidelines, it was sufficient to conclude such contract at the time of the con-
tribution in kind agreement. However, since the development right becomes effective at 
the time of the registration in the cadaster, the Austrian Administrative Supreme Court re-
cently decided that the development right already has to be registered before the contribu-
tion in kind agreement is signed. This decision contradicts the long lasting practice and is in 
particular problematic since a registration of a development right for the owner of a real 
property is legally impossible. Therefore the Working Group for Austrian Reorganizations of 
the Chamber of Public Accountants and Tax Advisors suggested in a letter addressing the 
Austrian Ministry of Finance a specific way of proceeding in relation to such contributions, 
which contains a combination of agreeing a dissolving condition in the contract of the de-
velopment right and a dilatory condition in the contribution agreement. The Austrian Ministry 
of Finance accepts this suggested way. However, a change in the law may be follow in the 
future. Thus, similar transactions require more through planning going forward.  

Markus Vaishor, Katrin Postlmayr 

 

Exemption of capital gains from the sale of real property derived by individuals: 
Austrian Administrative Supreme Court on the requirements applying the ex-
emption  
Capital gains from the sale of real property derived by individuals as from April 1, 2012 are 
subject to tax with a flat tax rate of 25 % (April 1, 2012 – December 31, 2015) or 30 % (Jan 
1, 2016 – present). However, there are two important tax exemptions. An exemption ap-
plies, if the property had been the seller´s principal home   

two years from the acquisition/construction and prior to the sale or 

for at least five years during the last 10 years. 

In addition, the seller´s principal home has to be abandoned (applies for both cases). The 
Austrian Administrative Supreme Court recently decided regarding the second tax exemp-
tion: Aside from the five years principal home requirement, there is no requirement that the 
respective tax payer also has to be owner of the property during that time. In relation to 
“property buying models”, where a tenant has the contractual right to buy the respective 
property after a certain period of tenancy, the tenancy period also counts for the five years 
principal home requirement regarding the application of the tax exemption. This recent de-
cision contradicts another decision on a similar case of the Austrian Federal Finance Court. 

Markus Vaishor, Katrin Postlmayr 
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Donation of real property to a (private) trust: Real estate transfer tax and ca-
daster registry fee 
The transfer of real property is in principle subject to 3.5% Austrian Real Estate Transfer Tax 
(“RETT”) and 1.1% Cadaster Registry Fee. This, in general, also applies to donations of real 
property. However, for transactions without a consideration (such as a donation) or transac-
tions in the course of company reorganizations a preferential treatment may apply. In this 
case, however, it should be considered that different tax bases apply for RETT and cadaster 
registry fee and also the provisions regarding the preferential treatment differ significantly. 
Thus, thorough tax planning is required. 

Regarding cadaster registry fee the preferential treatment covers transactions between 
family members, company reorganizations and transactions between an entity and its share-
holder. The Austrian Administrative Supreme Court recently confirmed that a trust does not 
qualify as an entity having a shareholder within the meaning of this provision. Thus, the 
preferential treatment is not applicable for the donation of a real property to a trust and the 
standard tax base (=fair value) applies. 

Markus Vaishor, Lena Unterluggauer 

CEO-Assignments to a “GmbH“ – Non-recognition by Social Security Law  
The Austrian Administrative Supreme Court decided that employees, employed by one com-
pany and additionally assigned to another “GmbH” for the position of a director, necessarily 
create a separate employment with the “GmbH” with regard to social security law. As a 
result multiple social security relationships arise; each employer (assigning company and 
GmbH) has to assess social security contributions up to the maximum threshold for social 
security contributions. Employers (assigning company and GmbH) are not entitled to a re-
fund, even if this threshold gets exceeded in total. This jurisdiction does not only lead to an 
additional administrative burden but also to additional costs, as no additional insurance ben-
efit is provided for these additional employer´s contributions. A rapid change in law would 
be desirable. 

Alfred Shubshizky 
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