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NEW LEGISLATION  

European Commission 
proposes substantive VAT 
reformation 
European Commission, 
Communication Paper COM 
(2017) 566 final and Press 
Release IP/17/3443 of 4 October 
2017 

On 4 October 2017, the 
European Commission 
presented plans for a 
substantive reformation of the 
VAT system in the EU effective 1 
January 2022. 

Cornerstones of a final VAT 
system as of 1 January 2022 
― two phases 
With effect from 1 January 2019, 
the cornerstones of a future final 
VAT system in the EU will be 
defined. The final regulation (first 
phase) is based on the following 
principles: 

‒ the tax is paid in the 
member state of destination 
of the supply of goods or 
services, 

‒ the supplier is obliged to 
pay the VAT (insofar as the 
purchaser is a “certified 
taxpayer”, the purchaser is 
liable to pay the tax) and 

‒ a one-time registration for 
the declaration, payment 
and deduction of the VAT is 
required. 

The first phase of the final 
regulation containing further 
details will expectedly be 
implemented as of 1 January 
2022. After this phase has been 
examined subsequently, the 
(same) taxation for all 
international supplies of goods 
and services shall apply in the 
second phase leading to the final 
VAT system. Accordingly, the 
supplier instead of the receiving 
company would be liable to VAT 
for all goods and services 
obtained in another member 
state. 

Four “quick solutions” as of 1 
January 2019 
At the same time, the conditions 
for zero-rated intra-Community 
deliveries are to be exacerbated 
and obligations to provide proof 
are to be harmonized. Also, 
simplification rules for 
consignment stocks and intra-
Community chain transactions 
are to be added. However, this 
will be for the benefit of “certified 
taxpayers” only, which is a new 
instrument in the VAT law on EU 
level. 
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The applicant shall be able to 
reach this status particularly if he 
had already been granted the 
Status of an authorized 
economic operator (AEO). 

Please note: 
The proposals are subject to 
approval by the member states 
in the Council of the European 
Union. The negotiations in the 
Council of the European Union 
will probably not come to an end 
before 2018. Accordingly, the 
proposal concerning the details 
in the first phase of the final VAT 
system as of 1 January 2022 will 
be made in spring 2018. 

Any affected companies should 
immediately deal with the 
planned “quick solution” for 
chain transactions and 
consignment stocks applicable 
as of 1 January 2019. 
Henceforth, the customs status 
of AEO may be attractive for 
VAT purposes. On 10 October 
2017, the BMF commented on 
the VAT treatment of 
consignment stocks (see article 
in this Newsletter) 

 

NEWS FROM THE CJEU 

Germany must extend VAT 
exempt cost-sharing rule 
CJEU, ruling of 21 September 
2017 – case C-616/15 ‒ 
Commission v. Germany 

Germany has ‒ contrary to EU 
law ‒ implemented the 
exemption from VAT of 
independent groups of persons 
sharing costs only in the health 
sector. Banks and insurance 
companies, though, still may not 
benefit from the VAT exemption. 
This was the conclusion that the 
Court of Justice of the European 
Union (CJEU) came to following 
a complaint brought by the 
Commission.  

The case 
Services performed for their 
members by independent groups 
of persons are VAT exempt 
under Art. 132 (1) (f) of the VAT 
Directive. This benefits only 
those persons who are carrying 
on an activity that is exempt from 
VAT or in relation to which they 
are not taxable persons. 
Furthermore, the purpose of 
rendering the services must be 
directly necessary for the 
exercise of that activity. VAT 
exemption is dependent on such 
groups merely claiming from 
their members exact 
reimbursement of their share of 
the joint expenses, provided that 
such exemption is not likely to 
cause distortion of competition. 

Under German law groups in the 
healthcare sector are exempt 
from VAT (see § 4 no. 14 d) of 
the German VAT Law (UStG) on 
physicians’ associations) only. 
According to the view of the 
Commission, the VAT exemption 
is not restricted to specific 
sectors of the economy but is 
also intended to apply to the 
financial and insurance sectors.  

Whether or not competition is 
distorted can be assessed only 
in the light of the circumstances 
of the individual case, the 
Commission said,. It contradicts 
EU law that the German 
legislature should itself have 
carried out that examination by 
category for whole professional 
sectors. 

Ruling 
The CJEU has concluded that 
Art. 132 (1) (f) of the VAT 
Directive covers only those 
groups of taxable persons 
engaging in activities in the 
public interest under Art. 132 (1) 
of the same directive. On that 
basis Art. 132 (1) (f) of the VAT 
Directive is not, applicable to 
groups of financial services 
companies or insurance 

companies. The CJEU explicitly 
confirmed this in two other 
rulings given on 21 September 
2017 (case C-326/15 ‒ DNB 
Banka and case C-605/15 ‒ 
Aviva). 

However, the German rule was 
found to contravene Art. 132 (1) 
(f) of the VAT Directive, in that 
the VAT exemption is not 
granted to all activities in the 
public interest mentioned in Art. 
132 (1) of that directive (e.g. 
social welfare, social security, 
education, sport and culture). 
Restricting it to groups in the 
health sector is not enough. The 
CJEU has confirmed that the 
presence or absence of a 
distortion of competition has to 
be examined in accordance with 
the circumstances of each case. 

Please note: 
The exemption from VAT of 
services performed by 
independent groups of persons 
for their members has been no 
more than insufficiently 
implemented in Germany. Its 
limitation to the health sector is 
contrary to EU law. For this 
reason, the German VAT Law 
will need to be amended. Even 
now, depending on the 
circumstances of the case, 
groups of enterprises carrying on 
tax-exempt activities in the 
public interest, can already 
invoke EU law, which is more 
favorable to them. Banks and 
insurance companies, must 
continue to be denied of VAT 
exemption for cost-sharing 
groups. They can, useVAT 
group constructions in order to 
avoid definitive tax charges. 
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NEWS FROM THE BFH 

CJEU referral: Does the trader 
need to pay the tax revenue in 
advance? 
BFH, ruling of 21 June 2017, 
V R 51/16 

The CJEU referral of the 
German Federal Tax Court 
(BFH) relates to the question if a 
trader is obliged to pay the VAT 
in advance also over several 
years. The BFH has strong 
doubts. 

On the one hand smaller 
companies and companies that 
are not obliged to prepare a 
balance sheet, such as 
freelancers, are allowed to pay 
the taxes after they receive the 
payments. On the other hand, 
most of the traders need to pay 
taxes on their services already at 
the end of the accounting period 
in which the supplies were 
carried out even if the payment 
has not yet been received 
(imputed taxation). Earlier 
taxation is only mandatory in the 
event of prepayments or 
advance payments. 

The case 
A trader acted as sports agent in 
the professional football industry. 
She received commissions from 
the football clubs in which she 
placed the professional football 
players. The entitlement to 
remuneration for the placement 
required the player to sign a new 
employment contract with the 
new club and the association 
Deutsche Fußball Liga GmbH as 
a licensor to grant a license to 
the player. The payments of the 
commission were made in 
installments over the term of the 
employment contract. The due 
date of the payment and the 
existence of the individual 
installments were linked to the 
condition of the actual existence 
of the employment contract 
between the club and the player. 

The tax authorities assumed that 
the trader needed to pay taxes 
on her activities as an agent in 
the tax year 2012 insofar as she 
performed her activities in 2012, 
despite the fact that she 
received a part of her 
commission in 2015 according to 
the contract.  

Ruling 
The BFH doubts that this is in 
compliance with the EU law. On 
the BFH’s referral, the CJEU is 
requested to rule whether the 
taxpayer ‒ as a recipient of 
taxes on behalf of the state ‒ is 
obliged to pay the VAT on 
services already provided two 
years before the taxpayer 
receives the (partial) payment for 
his/her services, meaning two 
years after the tax liability was 
created. 

Please note: 
The questions referred to the 
CJEU are not only relevant for 
the present individual case but 
are also substantially relevant to 
the current practice. The referral 
can be relevant for conditional 
remuneration claims, limited 
payment claims such as 
installment sales in the retail or 
individual forms of leasing 
businesses. Also in these cases, 
there is a general obligation to 
pay the full VAT on the supply 
already at the time the item is 
handed over, according to the 
current practice.  

The CJEU referral may also 
have an impact on the 
entitlement to VAT correction 
due to (partial) non-recoverability 
(§ 17 of the German VAT Law - 
UStG). If from an objective point 
of view the supplier is expected 
not to be able to enforce the 
claim to (full or partial) payment, 
in law or in fact, at least in the 
foreseeable future, he/she is 
entitled to correct the VAT 
payment. According to the 
previous taxation practice, this 

requires a restrictive 
examination of the individual 
cases.  

 

“An Guadn”1 ‒ only 7 % for 
Octoberfest pretzels  
BFH, ruling of 3 August 2017, 
V R 15/17 

Well before the opening of this 
year’s Octoberfest, the BFH 
published its ruling on the 
taxation of the sale of the 
Bavarian pretzels. Accordingly, 
the trader only needs to pay the 
reduced VAT (7 %) on sales 
within the tents insofar as he/she 
is not the tent operator. 

The case 
A trader sold Bavarian pretzels 
to visitors in tents at the 
Octoberfest. For this purpose, 
she leased vendor stands from 
the tent operators. For selling 
the pretzels, so called 
Brezenläufer (people selling 
pretzels) were engaged. The 
trader assumed that the reduced 
VAT rate (7 %) is applicable. On 
the other part, the tax authorities 
took the view that the sale was 
subject to the regular VAT rate 
(19 %). According to the tax 
authorities, the trader also needs 
to add the infrastructure that was 
provided to her, i.e. the tent with 
beer table fittings and music. 
The appeal and the action at the 
Lower Tax Court were 
unsuccessful. 

 

 

1 Bavarian: Enjoy your meal. In 
standard German: Guten Appetit. A 
Bavarian pretzel (Bavarian: “Breze”) 
is a fixed part of the Bavarian snack 
culture and essential side dish to the 
Munich veal sausage (Münchner 
Weißwurst) and Bavarian meat loaf 
(Leberkäse) (see EU Document 
2013/C 262/06). 



 VAT Newsletter | 4 

© 2017 KPMG AG Wirtschaftsprüfungsgesellschaft, a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a 
Swiss entity. All rights reserved. The name KPMG and the logo are registered trademarks of KPMG International. 

Ruling 
The BFH ruled in favor of the 
trader. In the present case, the 
sale of the pretzels was only a 
supply of baked goods (7 %). 
There was no supply of services 
(19 %).  

As a result of the necessary 
overall consideration, the BFH 
did not consider the 
consumption facilities in the 
tents to be a service element. 
Service elements are only 
considered as such if the 
consumption facilities are the 
trader’s own stands. The beer 
table fittings in the tents were 
used for the hospitality revenues 
of the tent operator. Therefore, 
the consumption facilities were 
not owned by the trader.  

Although they could be used by 
the trader to sell her pretzels to 
people, but those people needed 
to buy a drink or meal with the 
tent operator. Taking into 
account the economic reality, the 
joint use of these facilities was 
not given if a person wanted to 
consume a pretzel only. The 
music played by the tent 
operator during the time people 
consumed the pretzel did not 
qualify the transaction as a 
service either.  

In addition, pretzels are 
considered to be standard meals 
of the simplest kind. To consume 
a pretzel no support assembly of 
any kind is needed. No 
containers are used, such for 
sausages, popcorn or nachos, 
that can be put down on a tray or 
shelf in order to make the 
consumption more comfortable. 
The fact that there were 
consumption facilities used as a 
support instrument to provide the 
services may be ignored in this 
case. 

Please note: 
Also according to the tax 
authorities, for the classification 

of the supply of meals by third 
parties provided service 
elements generally do not need 
to be considered. This requires 
the third party to be active with 
regard to the customers 
consuming the goods. Taking 
into account agreements 
concluded, as the case may be, 
it needs to be examined in 
individual cases to what extent 
service elements provided by the 
third party to the trader selling 
the food need to be considered 
(see Section 3.6 (5) of the VAT 
Application Decree).  

Once more the present BFH 
ruling shows that the economic 
reality is very important for the 
assessment of the overall 
circumstances. This also applies 
to the entire infrastructure which 
is provided for the benefit of the 
customer. 

 

Input VAT deduction from the 
building of a sports hall 
BFH, ruling of 28 June 2017, 
XI R 12/15 

The BFH has found that a 
municipality can be entitled to 
the partial deduction of input 
VAT on the costs of building a 
sports hall, even when it charges 
clubs a fixed fee for the use of 
the said hall that does not cover 
its building costs. In addition, the 
minimum basis of assessment is 
not generally applicable when 
the turnover is taxed. 

The case 
A town built a sports hall made 
up of four parts. The intention 
was that it should be used for 
school sports. The town also 
intended to make the sports hall 
available to clubs for sports 
played by adults.  

The town has a schedule of fees 
in place for the use of all its 
sports and multi-purpose halls 

and facilities. For adult sport it 
charges a fixed fee for their use 
for exercise, training and 
education of EUR 1.50 per hour 
and per part of the hall, which 
only partly covers the operating 
costs. The fixed use fee is billed 
on the basis of hall bookings 
(occupancy plans) agreed in 
private law with each club or 
association. For other events, 
though, a charge varying 
between EUR 0.25 and 
EUR 2.00 per square meter is 
levied, with additional 
supplements for special services 
and ancillary costs. The town 
estimates that this charge for the 
use of the sports hall by clubs 
covers about 12 % of its building 
costs.  

The tax authorities declined to 
allow the input VAT deduction 
claimed by the town on the costs 
of building the sports hall to the 
extent that they were covered by 
the clubs’ own use. The legal 
action was succesful. 

Ruling 
The BFH rejected the tax 
authorities’ appeal as being 
without foundation. It ruled that 
the Lower Tax Court had been 
right in its finding that the town, 
by reason of its objectively 
verifiable (and promptly 
actualized) intention to grant use 
of the sports hall to clubs on the 
basis of private law and in return 
for a small fee, qualified it as a 
trader carrying out economic 
activity. As such it had been 
entitled to deduct input VAT 
proportionately on the input 
services involved in the building 
of the hall on which VAT had 
been payable. 

The BFH follows the CJEU’s 
ruling of 12 May 2016 ― case C-
520/14 ― Gemeente Borsele ― 
in concluding that a “lack of 
symmetry” between the 
operating costs and the 
contributions that it receives as 
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consideration for the services 
offered, which account for 3 % of 
the costs only, is not  sufficient 
on its own to rule out the 
existence of an economic activity 
and to deny the municipality the 
status of a trader. However, all 
the circumstances under which 
the activity was carried on 
needed to be examined. 

In this instance, a town had built 
a sports hall to be used not only 
for school sport but also to let it 
to third parties. To that extent, its 
activity was not to be seen as 
comparable to that of an end-
consumer, but rather to that of a 
trader operating on the market. 
The Lower Tax Court saw the 
charge – of EUR 1.50 per hour 
for a given part of the hall – as 
appropriate and as generally 
usual for (municipally-owned) 
multi-purpose halls, 
corresponding to the practice 
adopted in neighboring 
municipalities and not contested 
by the municipal auditor.  

Furthermore, in this case, the 
consideration payable by each 
club is dependent on the number 
of hours booked and parts of the 
hall used, so the required direct 
connection between service and 
consideration is not absent. 

Nor did the claim of input tax 
deduction in this case constitute 
an abuse of rights. Moreover, 
contrary to what the tax 
authorities had found, the 
“minimum basis of assessment” 
under § 10 (5) UStG is not 
applicable (even on a mutatis 
mutandis basis).  

Please note: 
In this case, only § 10 (5) no. 1 
UStG might be considered as 
providing for taxing using a 
minimum basis of assessment. 
This provision refers only to 
corporations and associations 
within the meaning of § 1 (1) no. 
1 to 5 KStG. For this reason, in 

the BFH's view, this provision is 
not applicable to business 
activities on the part of legal 
persons under public law named 
in § 1 (1) no. 6 KStG, given that 
the users of communal facilities 
are not “related persons”.  

The BFH denied to allow this 
provision to be applied mutatis 
mutandis in this case. It ruled 
that, as the sports hall was a 
public facility provided as a 
public service, the town was 
obliged to enable citizens and 
associations to access it. Any 
charge levied for this would have 
to be reasonable and 
appropriate. Where 
municipalities provide services 
on such a loss-making basis, the 
mutatis mutandis application of 
the minimum basis of 
assessment is not envisaged. 
According to the BFH, this is the 
case where, as in the case at 
hand, there are no indications of 
tax being evaded or avoided. 

 

NEWS FROM THE BMF 

Supply of goods through 
consignment stocks – criteria 
for the avoidance of 
registration  
BMF guidance of 10 October 
2017 - III C 3 S 7103-a/15/10001 

The German Ministry of Finance 
(BMF) has changed its 
administrative opinion on the 
supply of goods through 
consignment stocks due to the 
recent case-law of the BFH. The 
changes are applicable to all 
open cases. For deliveries and 
intra-Community acquisitions 
carried out before 1 January 
2018, it will not be contested – 
even for the purposes of the 
deduction of the recipient's input 
tax – if the trader follows the 
previous VAT guidelines. 

 

Previous legal opinion of the 
tax authorities 
Up to now, the tax authorities 
considered movements of goods 
from a EU country into a 
German consignment stock to 
be an intra-Community 
movement within the own 
business. As a result, the foreign 
trader was subject to a VAT 
registration duty.  

If a Belgian trader delivers his 
goods to a German consignment 
stock of a manufacturer to be 
further used by the latter, the 
supplier always had to report an 
intra-Community acquisition of 
goods in Germany. 
Correspondingly, the trader 
could deduct the acquisition tax 
as input tax in accordance with 
the general conditions. When the 
client removed the goods, a 
supply subject to VAT was 
given. The client could deduct 
the VAT charged on the invoice 
as input tax according to the 
general principles.  

The BFH did not follow this 
general view. Depending on the 
set-up of the contract and the 
specific execution, there is no 
VAT registry obligation on part of 
the foreign supplier (BFH ruling 
of 20 October 2016, V R 31/15, 
and 16 November 2016, V R 
1/16; see VAT Newsletter April 
2017). 

Tax authorities’ new handling 

Dispatches from another EU 
member state 

The tax authorities affirm an 
intra-Community supply of goods 
if the customer was known 
already before the goods are 
dispatched to Germany and if 
the goods were bindingly 
ordered or paid at that point in 
time. In addition, the 
consignment stock must have 
been set up on the initiative of 
the customer, the customer must 

https://assets.kpmg.com/content/dam/kpmg/de/pdf/Themen/2017/vat-newsletter-april-2017-kpmg-en.pdf
https://assets.kpmg.com/content/dam/kpmg/de/pdf/Themen/2017/vat-newsletter-april-2017-kpmg-en.pdf
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have an unlimited access right to 
the goods and the goods may 
only be temporarily stored for a 
certain period of time (a few 
days or weeks). 

Dispatches from countries 
outside the EU 

Also, with regard to supplies 
from countries outside the EU 
through a consignment stock in 
Germany, the tax authorities 
have regularly affirmed the 
registration hitherto, even if the 
client was liable to import VAT 
(see Regional Tax Office in 
Frankfurt, administrative circular 
of 21 April 2017 - S 7100a A-
004-St 110).  

As a result of the changes made 
to Section 3.12 VAT Application 
Decree (UStAE), the new view 
should also be applicable to 
supplies from countries outside 
the EU if the client is liable to 
import VAT. Accordingly, a 
taxable supply of the foreign 
trader would need to be denied. 
According to the current view of 
the tax authorities, the power of 
disposition is granted to the 
client already at the beginning of 
the dispatch abroad.  

Since the client has the power of 
disposition with regard to VAT 
already at the time the goods are 
released for the free circulation, 
the client may deduct the import 
VAT as input tax in line with the 
general conditions. 

However, if the supplier or its 
representative are liable to VAT, 
the place of supply will 
necessarily be Germany and the 
regulation still applies according 
to which the supplier needs to 
register in Germany for VAT 
purposes.  

Please note: 
Affected companies should 
immediately check the impacts 
resulting from the change of the 

administrative opinion. 
Particularly the aspect of the 
binding order and the unspecific 
definition of the time period (for 
several days or weeks) should 
be subject to dispute with regard 
to the discussion with the tax 
authority. For practical 
application, there is no specific 
reference stating when the intra-
Community purchase needs to 
be clarified with the recipient.  

Also, with regard to supplies 
from Germany to other EU 
states through a consignment 
stock in that country, affected 
companies should check any 
need for action due to the new 
criteria.  

The BMF confirms its previous 
view that a registration in 
Germany is not necessary in the 
so -called "shipment on hold" 
cases. This is the case if the 
customer has already been 
bindingly established before 
transport from the EU to 
Germany, the goods are first 
brought into a domestic 
warehouse of the supplier by the 
dispatcher and the goods are not 
surrended until the payment has 
been received ("Shipment on 
hold") (see BFH, ruling of 30 July 
2008, XI R 67/07, Federal Fiscal 
Gazette II 2009 p. 552).  

 

IN BRIEF 

CJEU referral on the margin 
scheme of travel services 
BFH, ruling of 3 August 2017, 
V R 60/16 

The BFH referred to the CJEU 
questions on the scope of 
application of the margin 
scheme and on the VAT rate for 
travel services (Art. 306 ff. VAT 
Directive (MwStSystRL), § 25 
UStG). 

In this context, the BFH asked 
the CJEU whether the services 
that generally consist of leaving 
a holiday apartment and for 
which additional service 
elements are to be considered 
as ancillary or main services 
only, are subject to the margin 
scheme for travel services.  

If yes, the BFH wanted to know 
whether those services may be 
subject to the reduced VAT rate 
for the accommodation of 
holiday apartments in addition to 
the margin scheme (see Article 
98 (2) of the VAT Directive in 
connection with Annex III No. 12, 
§ 12 (2) No. 11 UStG). 

In the present case, a trader 
rented out homes in Germany, 
Austria and Italy to private 
persons who used them as 
holiday homes. She rented them 
for the period from the 
respective owners of the homes 
for the rental period. The 
customer care was provided on-
site by the respective owners 
and their agents. In addition to 
the provision of the homes, the 
service included cleaning and 
laundry and bread roll service, if 
needed.  

The trader charged the VAT 
after the margin scheme for 
travel services applying the 
regular VAT rate. Later on, the 
trader applied for the VAT 
assessment to be changed and 
for the reduction of the VAT rate. 
The tax authorities and the 
Lower Tax Court denied this. 
The Lower Tax Court affirmed 
the margin scheme. The 
additional application of the 
reduced VAT rate cannot be 
considered, because the travel 
service of § 25 UStG is not 
stated in the catalog of the VAT 
reduction of § 12 (2) UStG.  
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Feeder and transfer flights as 
part of travel services 
Hess Lower Tax Court, ruling of 
27 April 2017, 6 K 1668/14; 
reference of the BFH: V R 23/17 

The ruling of the Hess Lower 
Tax Court relates to the margin 
scheme of travel services to 
private persons for travels 
abroad. In the present case, the 
court took the view that national 
feeder and transfer flights used 
by third parties are to be added 
to the margin scheme as 
advance travel services (§ 25 
UStG) and increased the taxable 
margin contrary to the company. 
An appeal was filed against the 
ruling. 

In the present case, T-GmbH 
and C-GmbH were controlled 
companies of another company. 
T-GmbH provided services to 
private customers in its own 
name for which the margin 
taxation was applicable. The 
company made use of the option 
to assess and declare the overall 
margin. For numerous services 
(e.g. accommodation and 
catering for the travel guests in 
hotels), the company had used 
foreign advance travel services 
of third parties that did not 
qualify for a tax liability in 
Germany.  

Within the scope of calculating 
the taxable margin, the company 
did not take into account the 
national transfer and feeder 
flights additionally sold upon 
individual request to the 
customers within the scope of 
the travel services by T-GmbH. 
The company took the view that 
the services were the Group’s 
own non-taxable services (in this 
case: of C-GmbH). 

The flights provided to the 
customer within the scope of the 
travel packages were provided 
by C-GmbH to T-GmbH by civil 
law. However, C-GmbH only 

executed the actual international 
flight with their own staff and 
equipment while the national 
feeder and transfer flights were 
executed by other airlines 
against payment. 

 

On VAT exemption for the 
management of provident 
funds 
BFH, ruling of 26 July 2017, XI R 
22/15 

The ruling is on the question as 
to whether, and if so to what 
extent, the management 
services provided by 
occupational pension funds are 
VAT exempt under § 4 no. 8 h) 
UStG. The BFH has concluded 
that VAT is payable on 
management services if the 
employees bear no investment 
risk and the employer is obliged 
by law to make payments into 
the retirement pension system 
for his employees. 

If the rules are interpreted in 
accordance with the Directive, 
the VAT exemption applies to 
those pension institutions that 
manage assets to be classified 
as special investment funds 
under Art. 13 Part B (d) no. 6 of 
the 6th EC Directive (now: Art. 
135 (1) (g) of the VAT Directive) 
only. 

The CJEU has previously found 
that these include investments 
subject to the “UCITS Directive” 
and hence subject to special 
governmental supervision. They 
also include funds that, while not 
being undertakings for collective 
investment as defined by the 
UCITS Directive, do 
nevertheless have the same 
characteristics and hence carry 
out the same activities or are at 
any rate similar to UCITS to the 
extent that they are in 
competition with them (CJEU, 
ruling of 7 March  2013 – case 

C-424/11 ― Wheels Common 
Investment Fund Trustees and 
others).  

In making this distinction, the 
CJEU sees the investors’ 
bearing of risks and the 
obligation on the employer to act 
as decisive. If the insured 
participants do not bear the risks 
of the management of the capital 
investment in which this 
system's capital assets are 
pooled, there can be no 
comparison with investments 
subject to the UCITS Directive or 
with those similar to them. This 
is the case where the amount of 
the pension is determined by the 
period of time spent working for 
the employer and by the amount 
of the salary and the 
contributions paid by the 
employer to the pension system 
are a means whereby he may 
discharge his legal obligations to 
his staff.  

 

Input VAT deduction for 
holding companies 
CJEU ‒ case C-320/17 (France) 
– Marle Participations SARL; 
CJEU ‒ case C-249/17 (Ireland) 
‒ Ryanair Ltd.  

It is evident from the following 
references for preliminary rulings 
that the ability of holding 
companies to make input VAT 
deductions is often questioned, 
even when such companies 
perform services for their 
subsidiaries or intend to do so. 

France's supreme administrative 
court, the Conseil d’État, has 
submitted a reference for a 
preliminary ruling on input VAT 
deduction for holding companies 
(case C-320/17 – Marle 
Participations SARL) to the 
CJEU. The case relates to a 
holding company letting a 
building to a subsidiary.  
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The CJEU is being asked to 
decide whether, and if so under 
which conditions, letting has the 
effect of commercial activities 
giving the acquisition and 
holding of shares in this 
subsidiary. 

Another reference for a 
preliminary ruling from Ireland 
(case C-249/17 – Ryanair Ltd.) 
asks the CJEU to rule on the 
extent to which input VAT 
deduction is permissible where 
management services are to be 
performed for companies which 
have not yet been acquired as 
subsidiaries yet and in the event 
of their acquisition proving 
successful. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EVENTS 

Cologne VAT Congress 

We would like to draw your 
attention to the topic-related 
venue of the publishing house 
Dr. Otto Schmidt KG in 
cooperation with KPMG. 

Cologne VAT Congress 

On 7 and 8 December 2017 in 
Cologne 

Topics 
‒ Input tax deduction in case 

of holding structures 
‒ Invoices and invoice 

requirements 
‒ VAT-Deduction and abuse 
‒ Coupons ‒ Implementation 

of the EU Directive 
‒ Current CJEU and BFH 

rulings 
‒ Latest developments from 

the administrative 
perspective 

‒ Latest developments from 
the international business 
perspective in particular 
concerning consignment 
stocks 

Please find further information 
and the registration form for the 
venue on the website of the 
publishing house Dr. Otto 
Schmidt KG. 

 

 

 

 

 

 

 

 

 

Tax courses from KPMG  

The tax courses from KPMG are 
an ideal preparation for 
challenges in tax matters. The 
courses are provided in the form 
of online courses and in-house 
course modules: 

The current range of online 
courses can be found here. In 
particular, we would like to draw 
your attention to the following 
courses: 

Online course on  
7 November 2017:  
VAT and real estate – 
minimize tax expenses, avoid 
risks 

With our in-house course 
modules our trainers can put you 
and your team on the right track 
in selected tax subjects. The 
current range of courses can be 
found here.  

The focus of the tax in-house 
course modules is on VAT on 
the topics: 

‒ VAT groups  
‒ Input tax deduction / 

invoice requirement  
‒ sale-and-lease-back 

transactions 

If you are interested in a tax 
course or if you have questions 
about the course fees, please 
ask your KPMG contact person 
or send us a course inquiry. We 
will get back to you right away.  

 

 

https://www.otto-schmidt.de/seminare/pdf/Koelner_Tage_Umsatzsteuer_2017.pdf
https://home.kpmg.com/de/de/home/services/tax/tax-kurse.html
https://tax-seminare.kpmg.de/home/?__hstc=85194310.870e970bb9d9cefc09daf1c59c37220f.1500288506392.1503500326343.1503571250993.16&__hssc=85194310.1.1503571250993&__hsfp=542142547
https://home.kpmg.com/content/dam/kpmg/de/pdf/Themen/2017/tax-seminare-trainerliste-2017-KPMG.pdf
https://home.kpmg.com/content/dam/kpmg/de/pdf/Themen/2017/170619_Inhouse_Schulungen_Formular.pdf
mailto:De-taxkurse@kpmg.com
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KPMG AG 
Wirtschaftsprüfungsgesellschaft 
 
Head of Indirect Tax Services 
Dr. Stefan Böhler 
Stuttgart 
T +49 711 9060-41184 
sboehler@kpmg.com  
 
Berlin 
Martin Schmitz 
T + 49 30 2068-4461 
martinschmitz@kpmg.com  
 
Duesseldorf 
Peter Rauß 
T +49 211 475-7363 
prauss@kpmg.com  
 
Ursula Slapio 
T +49 211 475-8355 
uslapio@kpmg.com 
 
Frankfurt/Main 
Prof. Dr. Gerhard Janott 
T +49 69 9587-3330 
gjanott@kpmg.com  
 
Wendy Rodewald 
T +49 69 9587-3011 
wrodewald@kpmg.com  
 
Dr. Karsten Schuck 
T +49 69 9587-2819 
kschuck@kpmg.com 
 
Hamburg 
Gregor Dzieyk 
T +49 40 32015-5843 
gdzieyk@kpmg.com  
 
Antje Müller 
T +49 40 32015-5792 
amueller@kpmg.com  
 

Cologne 
Peter Schalk 
T +49 221 2073-1844 
pschalk@kpmg.com  
 
Munich 
Dr. Erik Birkedal 
T +49 89 9282-1470 
ebirkedal@kpmg.com  
 
Günther Dürndorfer* 
T +49 89 9282-1113 
gduerndorfer@kpmg.com  
 
Kathrin Feil 
T +49 89 9282-1555 
kfeil@kpmg.com  
 
Claudia Hillek  
T +49 89 9282-1528 
chillek@kpmg.com  
 
Stuttgart 
Dr. Stefan Böhler 
T +49 711 9060-41184 
sboehler@kpmg.com  
 
 
 
International  
Network of KPMG 
If you would like to know more 
about international VAT issues 
please visit our homepage 
KPMG International**. Further 
on this website the periodical 
publication “Global Indirect Tax 
Brief” (KPMG International) are 
published. We would be glad to 
assist you in collaboration with 
our KPMG network in your 
worldwide VAT activities. 
 
You can also get up-to-date 
information via our homepage. 
*  Trade & Customs 

**Please note that KPMG International does not provide any 
client services. 
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