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Management support and other services do not make available 
technology, knowhow, skills, etc. and therefore not taxable as 
fees for technical services under India-Finland tax treaty           
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Background 

Recently, the Kolkata Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of Outotec 
OYJ

1
 (the taxpayer) held that no technology, knowhow, 

skills, etc. were made available by the taxpayer while 
rendering management support and other services 
which will enable the Indian group company to function 
on its own without the dependence of the taxpayer. 
Therefore, such services are not taxable as Fees for 
Technical Services (FTS) under India-Finland tax treaty 
(tax treaty). 
 

Facts of the case 

 The taxpayer is a tax resident of Finland and is 
engaged in the business of providing innovative and 
environmentally sound solutions for a wide variety 
of customers in metals and mineral processing 
industries. 
 

 The taxpayer filed a nil return for the Assessment 
Year (AY) 2010-11 on 28 March 2012. During the 
year under consideration, the taxpayer earned 
revenue from management support and other 
services. These services are provided to its group 
company Outotec India Pvt Ltd and the revenue 
earned was INR82,22,381.  
 

 The Assessing Officer (AO) proposed to bring this 
amount to tax as FTS. The taxpayer contended 
before AO that the services provided by it are 
managerial services and these services fall outside 
the definition of FTS under India-Finland tax treaty. 
The taxpayer also contended that no services have 
been made available so as to tax the amount as 
FTS. 

________________________ 
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 The AO did not accept the contentions of the 
taxpayer and held that these services 
constituted FTS and passed the draft 
assessment order. Aggrieved by the order of 
the AO, the taxpayer preferred objections 
before the Dispute Resolution Panel (DRP). 
The DRP upheld the order of AO. 

Tribunal’s ruling 

 In order to be covered by the provisions of 
Article 13(4) of the India-Finland tax treaty, not 
only the services should be technical in nature 
but such as to result in making the technology 
available to the person receiving the technical 
services. 
 

 Merely because the provision of the service 
may require technical input by the person 
providing the service, it cannot be said that 
technical knowledge, skills, etc. are made 
available to the person purchasing the service. 
 

 As to what are the connotations of 'making the 
technology available to the recipient of 
technical services', as is appropriately 
summed up in protocol to India-USA tax treaty, 
‘generally speaking, technology will be 
considered 'made available' when the person 
acquiring the service is enabled to apply the 
technology’. 
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 Relying on various decisions
2
, the Tribunal 

observed that it has been held by various 
judicial forums that the principle of parallel treaty 
interpretation is permissible where language of 
the two treaties is similarly worded and one 
treaty clarifies meaning of the terms (or 
language) used. 
 

 Relying on various decisions
3
, the Tribunal 

observed that from the nature of services 
rendered by the taxpayer to the Indian group 
company, there is no technology or technical 
knowhow, skills, etc. that were made available 
by the taxpayer in order to enable the Indian 
group company to function on its own without 
the dependence of the taxpayer.  
 

 It is not in dispute that the agreement entered 
between the taxpayer and Outotec India Pvt Ltd 
is for an indefinite period and such services are 
provided on recurring basis by the taxpayer to 
Outotec India Pvt Ltd.  
 

 There was force in the argument of the taxpayer 
that had the technical knowhow, skills, etc. 
being made available by the taxpayer to 
Outotec India Pvt Ltd, then there would be no 
need for Outotec India Pvt Ltd to recourse to the 
recipient for these services.  
 

 The other services such as IT Infrastructure, IT 
administration (collectively referred to 'IT 
Support Services') also do not satisfy the 'make 
available' test as no technology, knowhow, 
skills, etc. were transferred to the recipient.  
 

 The repair and supervision services provided to 
few other Indian parties do not satisfy the ‘make 
available’ test as these are routine repairs and 
supervisory services and there is no transfer of 
technology or skill or experience at the time of 
provision of such services by the taxpayer 
 

 The Tribunal observed that the decision in the 
case of Foster Wheeler France S. A.

4
 relied by 

the tax department is factually distinguishable 
from the facts of the instant case. In that case, 
the foreign company reviewed the execution  

 
_________________ 
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 National Organic Chemicals Industries Ltd v. DCIT [2006] 5 SOT 317 

(Mum), DDIT v. Preroy A.G. [2010] 39 SOT 187 (Mum), Intertek Testing 

Services India (P) ltd [2008] 307 ITR 418 (AAR), ITO v. Nokia India (P) Ltd 

[2015] 59 taxmann.com 120 (Del) 
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 Batlivala & Karani Securities (India) (P) Ltd v. DCIT (2016) 71 

taxmann.com 142 (Kol), Raymond Ltd. v. DCIT [2003] 86 ITD 791 (Mum), 

CIT & Ors v. De Beers India Minerals (P) Ltd [201]) 346 ITR 467 (Kar) 
4
 Foster Wheeler France S.A. v. DDIT [2016] 67 taxmann.com 120 (Chen) 

plans, emphasised on key milestones, and 
provided the best practices available in the 
form of written procedures and specifications 
and details. When the procedures and 
specifications are provided to the Indian 
company, which is also a specialised company 
in engineering and execution of construction, it 
is a case of providing specifications and 
details, execution of engineering and 
construction contract. These specifications and 
procedures made available to the Indian 
company by foreign company can very well be 
used for execution of other projects also. In the 
instant case, what was rendered was only 
managerial services without any transfer of 
technology, knowhow, skills, etc. and it is a 
recurring service year after year. 

 

 The Tribunal also distinguished the decision 
the case of US Technology Resources (P.) 

Ltd.
5
 

Our comments 

The issue with respect to taxability of management 
services as FTS under the Indian tax treaties has 
been a matter of debate before the courts. While in 
some of the cases, the courts

6
 have held that while 

rendering management services no technology, 
knowhow, skills, etc. were made available to 
recipient. Therefore, such services cannot be 
taxable as FTS under the tax treaty. However, 
depending upon facts of each case some of the 
courts

7
 have held that management services made 

available technology, knowhow, skills, etc. to 
recipient and therefore such services are taxable 
as FTS under the tax treaty. 
 
In this decision, the Kolkata Tribunal after 
considering various decisions on the issue of 
‘make available’ observed that services provided 
by the taxpayer are on recurring basis. Such 
services do not make available technology, 
knowhow, skills, etc. to recipient. Therefore, such 
services are not taxable as FTS under the India-
Finland tax treaty. 
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