
  
 

 

 
 

 
SALT Alert! 2016-24: U.S. Supreme Court Declines to Review 
California Compact Election Case  
Today, the U.S. Supreme Court released the orders list from its October 7, 2016 
conference. The court denied cert in a number of cases, including in Gillette Co., et. 
al. v. Franchise Tax Board.  

Background 

On December 31, 2015, the California Supreme Court held that certain taxpayers could not 
elect to use the Multistate Tax Compact’s allocation and apportionment provisions to 
compute their California taxable income. In the court’s view, the Compact was not akin to a 
binding contract, and therefore a signatory state was not required to offer the Compact 
election. In reaching this conclusion, the court overturned an appeals court decision 
holding for the taxpayers.  After receiving an extension of time, the taxpayers filed a 
petition for certiorari with the U.S. Supreme Court.  The question presented for review was 
whether the Multistate Tax Compact has the status of a contract that binds its signatory 
states. In the taxpayers’ view, the California Supreme Court holding to the contrary rested 
on a distortion of the U.S. Supreme Court holding in Northwest Bancorp and a fundamental 
misunderstanding of the nature of interstate agreements. Specifically, the taxpayers 
argued that the California Supreme Court erroneously interpreted Northwest Bancorp by 
elevating that decision’s “list” of the indicia of a binding interstate compact into a “test.” The 
California court also erred, in the taxpayers’ opinion, in applying the factors to the 
Compact, which differed significantly from the legislation at issue in Northwest 
Bancorp.   Furthermore, the taxpayers cautioned that the California court's “aberrant” 
approach to compact interpretation would call into question the meaning and enforceability 
of many other significant interstate agreements that are currently in force. 

Next steps 

While the cert petition was pending, the California Franchise Tax Board (FTB) issued 
Notice 2016-01 stating that it would take no action on Compact election refund claims until 
the litigation had been fully resolved by either a denial of a petition for certiorari or any final 
state court action after a decision by the high court.  With the denial of certiorari, it is likely 
the FTB will start issuing notices of proposed assessment or denials of Compact-related 
refund claims. In fact, the FTB announced today that guidance for potentially affected 

https://www.ftb.ca.gov/law/notices/2016/2016-01.pdf


 

taxpayers will be forthcoming shortly. Please contact Scot Grierson, John Harper, or Gina 
Rodriquez with questions. 
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