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According to recent guidance 
under Official Letter No. 
10453/BTC-CST dated 27 
July 2016 (“Official Letter 
10453”), after consulting with 
the Ministry of Science and 
Technology, the Ministry of 
Finance opines that where 
a foreign party allows a 
Vietnamese party to use their 
goods’ trademark for selling 
purpose, such activity shall 
be considered as the transfer 
of right to use trademark, 
but distinguishes itself from 
the transfer of intellectual 
property in accordance with 
the Law on Intellectual 
Property. As a result, in 
addition to the CIT portion 
of 10%, the income from 
the transfer of right to use 
trademark should be subject 
to VAT at 10% (applicable 
for cases declaring VAT 
under credit method), or 5% 
(applicable for cases declaring 
VAT under deemed method). 
Therefore, the FCT on income 
from the transfer of right to 
use trademark shall consist of 
both CIT and VAT portions.  

Nowadays, it is a common practice for foreign invested enterprises in Vietnam 
to enter into an agreement with other foreign companies to use their goods’ 
trademark and remunerate the foreign companies for such agreement. From 
a tax perspective, the income of  foreign companies should be subject to 
Vietnamese Foreign Contractor Tax (“FCT”). A question arising from this is 
whether the FCT on such income consists of only Corporate Income Tax (“CIT”) 
or includes Value Added Tax (“VAT”) as well. If it includes VAT, what should be 
the applicable VAT rate in this case?

Under the provision of Circular 103/2014/TT-BTC on FCT (“Circular 103”), income 
from royalty is subject to CIT at the deemed rate of 10%. Income from royalty 
defined under the Circular also includes income received from transfer the right to 
use and transfer of intellectual property rights.

Under the provision of prevailing Law on Value Added Tax (“VAT”), transfer of 
intellectual property ownership in accordance with the Law on Intellectual Property 
is not subject to VAT.  

Based on the aforementioned regulations, most enterprises have self-assessed 
that the income of foreign parties derived from the allowance to use the goods’ 
trademark is under the category of intellectual property. Subsequently, Vietnamese 
entities have normally withheld, declared and paid FCT at 10% for the CIT portion, 
and not withheld, declared and paid the VAT portion for such income. 

Notwithstanding the above, according to recent guidance under Official Letter 
No. 10453/BTC-CST dated 27 July 2016 (“Official Letter 10453”), after consulting 
with the Ministry of Science and Technology, the Ministry of Finance opines that 
where a foreign party allows a Vietnamese party to use their goods’ trademark 
for selling purpose, such activity shall be considered as the transfer of right to 
use trademark, but distinguishes itself from the transfer of intellectual property 
in accordance with the Law on Intellectual Property. As a result, in addition to the 
CIT portion of 10%, the income from the transfer of right to use trademark should 
be subject to VAT at 10% (applicable for cases declaring VAT under credit method), 
or 5% (applicable for cases declaring VAT under deemed method). Therefore, the 
FCT on income from the transfer of right to use trademark shall consist of both 
CIT and VAT portions.  

Practically, prior to the issuance of Official Letter 10453, certain rulings on the 
related FCT policies have been unclear and inconsistent on the VAT portion. 
Throughout tax audits, some local tax authorities have concurred with the 
current treatment of enterprises that 10% CIT and no VAT would be imposed on 
similar transactions. 
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Official Letter 10453 is silent on the retrospective application, and the guidance 
itself is a private ruling for a specific case. However, other local tax authorities may 
adopt the same treatment to other similar transactions, and collect the additional 
VAT if the companies have not declared and paid the VAT portion. Therefore, 
when a company enters into an agreement of trademark use right transfer, it is 
recommended that the company should carefully review its current FCT declaration. 
The company should also review the conclusion of the recent tax audit carried 
out by the tax authorities to supplement the VAT declaration in accordance with 
the current regulations. In case there is any uncertainty, the company should seek 
specific guidance from the tax authorities / Ministry of Finance.   




