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Foreign travel expenditure incurred for rewarding doctors 
to solicit business is not allowable as business 
expenditure under the Income-tax Act    
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Background 

Recently, the Mumbai Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of Liva 
Healthcare Limited

1
 (the taxpayer) held that foreign 

travel expenditure incurred to ‘lure’ doctors for seeking 
‘patient-referrals’, are not allowable as a deduction 
under Section 37 of the Income-tax Act, 1961 (the 
Act). These foreign trips are merely to entertain 
doctors abroad and lure doctors to solicit business for 
the taxpayer by unethical, illegal and prohibited means 
which is an offence under the Indian Medical Council 
(Professional conduct, Etiquette and Ethics) 
Regulations, 2002 and hence it is clearly hit by 
Explanation 1

2
 to Section 37 of the Act. Therefore, it is 

not allowable as business expenditure in the hands of 
the taxpayer. 

The Tribunal observed that if free samples of 
pharmaceutical products are distributed to 
physicians/doctors at the initial stage of introduction to 
test the efficacy of the products, the same are incurred 
wholly and exclusively for the purposes of the business 
of the taxpayer. However, if the free samples of 
pharmaceutical products are distributed to 
doctors/physicians after the products are introduced in 
the market and its uses are established, giving of free 
samples will be a measure of sales promotion, which 
will be hit by the Indian Medical Council (Professional 
conduct, Etiquette and Ethics) Regulations, 2002. 
Therefore, such expenditure cannot be allowed as a 
deduction under Section 37 of the Act. 

 
 

________________________ 

1
 ACIT v. Liva Healthcare Limited (ITA No. 904/Mum/2013) – Taxsutra.com 

2
 Any expenditure incurred by a taxpayer for any purpose which is an offence 

or which is prohibited by law shall not be deemed to have been incurred for 
the purpose of business or profession and no deduction or allowance shall be 
made in respect of such expenditure  

 

Facts of the case 

 During the year
3
 under consideration, the 

taxpayer has incurred expenditure towards 
doctor’s foreign tour. The expenditure has 
been incurred by the taxpayer with an 
objective to keep doctors in good humour and 
to create awareness among them about the 
taxpayer’s products so that they can write a 
prescription for the taxpayer pharmaceutical 
products to the patients which will lead to 
increased sales and profitability.  
 

 The taxpayer claimed the said expenditure 
under Section 37 of the Act since it was 
incurred wholly and exclusively for the 
business of the taxpayer and being revenue in 
nature and not capital nor personal in nature. 
The taxpayer also submitted few photographs 
of the visits.  
 

 The taxpayer has also claimed expenditure 
towards free samples distributed to the 
physicians. The samples are distributed free of 
cost under the pretext that it is the necessity of 
business requirement of the taxpayer. The 
samples are given free of cost to doctors in 
order to obtain information regarding the 
efficacy of the medicine and thereby for the 
purposes of advertisement, publicity and sales 
promotion. 
 

 
______________ 
 
3
 Assessment Year 2009-10 
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 The CBDT vide Circular No.5/2012, dated 1 

August 2012 has clarified that expenditure 

incurred in violation of the provisions of Indian 

Medical Council (Professional Conduct, 

Etiquette, and Ethics) Regulations, 2002, shall 

be inadmissible under Section 37(1) of the Act 

being an expenditure prohibited by the law.  

 

 The Himachal Pradesh High Court in the case 

of Confederation of Pharmaceutical Industry
6
 

has held that the Circular No.5/2012, dated 1 

August 2012 is valid, and the Indian Medical 

Council (Professional Conduct, Etiquette, and 

Ethics) Regulations, 2002 governing 

professional ethics of doctors issued is salutary 

which is in the interest of public and patient. 

 

 The CBDT circular dated 1 August 2012 is 

merely clarificatory in nature and creates a bar 

on such illegal payments being against public 

policy. The said bar always existed in the 

statute by virtue of the existence of Explanation 

to Section 37 of the Act which was inserted by 

Finance Act, 1998. 

 

 On perusal of the invoices raised by travel 

company which pertained to air tickets and 

hotel arrangements of doctors, it indicates that 

spouses of the doctors also accompanied the 

doctors on an overseas trip, and this 

expenditure claimed by the taxpayer as 

revenue/business expenditure included the 

costs incurred for travel overseas of spouses of 

doctors also. 

 

 These overseas trips are merely to entertain 

doctors abroad and lure doctors to solicit 

business for the taxpayer by unethical, illegal 

and prohibited means which is an offence 

under the Indian Medical Council (Professional 

conduct, Etiquette, and Ethics) Regulations, 

2002 and hence is clearly hit by explanation to 

Section 37 of the Act and is not allowable as 

business expenditure in the hands of the 

taxpayer.  

 

 

 

 

 

 

 

 

 

 

_______________________ 

 
6
 Confederation of Pharmaceutical Industry v. CBDT [2013] 353 ITR 358 

(HP) 

 The Assessing Officer (AO) held that since the 

taxpayer has not been able to prove that the 

sponsorship of the doctors of the overseas tours 

was incurred wholly and exclusively for the 

purpose of the business, the expenditure cannot 

be allowed as a deduction under Section 37 of 

the Act. The Commissioner of Income-tax 

(Appeals) [CIT(A)] upheld the order of the AO. 

 

 In the case of expenditure incurred towards free 

samples and distributed to the physicians, the 

AO disallowed as the sum of 25 per cent of the 

total expenditure since the taxpayer failed to 

prove the genuineness of the expenditure. 

However, the CIT(A) held the decision in favour 

of the taxpayer. 

Tribunal’s ruling 

Disallowance of foreign travel expenditure 

 For claiming the expenditure under Section 37 

of the Act, it is essential that the expenditure are 

not covered under clauses of Section 30 to 36 of 

the Act and are incurred wholly and exclusively 

for the purposes of business and it is not 

sufficient that it has some connection with the 

business of the taxpayer. The purpose of the 

said section has been explained by CBDT in its 

Circular
4
. 

 

 The Indian Medical Council (Professional 

Conduct, Etiquette, and Ethics) Regulations, 

2002 prohibits the physician to receive any gifts, 

gratuity, commission or bonus in consideration 

or return for referring the patients for medical, 

surgical or other treatment. There was a new 

regulation inserted in the said regulation 

whereby certain clauses with respect to the 

code of conduct for doctors/medical practitioners 

have been included. Subsequently, a clause 

with respect travel facilities
5
 for medical 

practitioners in the said regulation has been 

substituted.  

 
 
 
 
_______________________ 
 
4
 Circular No. 772, dated 23 December 1998 

5
 Travel Facilities : A medical practitioner shall not accept any travel facility 

inside the country or outside, including rail, road, air, ship, cruise tickets, 
paid vacation, etc. from any pharmaceutical or allied healthcare industry or 
their representatives for self and family members for vacation or for 
attending conferences, seminars, workshops, CME Programme, etc. as a 
delegate. 
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 It is well accepted and settled proposition that 

regulations are covered under the definition of 

‘law’. Under Constitution of India, the word ‘law' 

in the context of fundamental rights is also 

defined. Thus, the Indian Medical Council 

(Professional conduct, Etiquette, and Ethics) 

Regulations, 2002 have the force of law. These 

regulations shall be covered under the definition 

of ‘law’ and hence is covered under Explanation 

to Section 37 of the Act. 

 

 The taxpayer has contended that in the 

immediately preceding assessment year the 

Tribunal has decided the issue in favour of the 

taxpayer
7
. However, principles of Res judicata

8
 

are not applicable to income tax proceedings 

although we are fully agreeable that principles of 

consistency are to be maintained
9
. The facts of 

the taxpayer’s earlier case were distinguishable 

to the facts of the present case. Therefore, it has 

been held that the expenditure incurred by the 

taxpayer cannot be allowed as business 

expenditure under Section 37 of the Act. 

Disallowance of expenditure incurred 
towards free samples and distributed to the 
physicians 

 The Tribunal is correct in taxpayer’s own case
10

 

in so far as free samples are distributed to test 

the efficacies of the pharmaceutical products is 

concerned. The said decision is in accordance 

with the ratio laid down by the Supreme Court in 

the case of Eskayef
11

 which requires verification 

by the AO in so far as the samples are 

distributed by the taxpayer free of cost to the 

physicians/doctors to test the efficacy of the 

pharmaceutical products at the initial stage of 

introduction of the said products. The AO to get 

feedback about the efficacy of the 

pharmaceutical products, then the expenditure 

could be said to be incurred wholly and 

exclusively for the purposes of business to 

satisfy the mandate of Section 37 of the Act. 

________________ 
 
7
 ITA No. 388/Mum/2012, for the assessment year 2008-09  

8
 A matter that has been adjudicated by a competent court and therefore 

may not be pursued further by same parties 
9
 Supreme Court decision in Radha Soami Satsang v. CIT [1992] 193 ITR 

321 (SC) 
10

 ITA No. 847/Mum/2012, Assessment Year 2008-09, dated 31 August 
2015 
11 

Eskayef (Now Known as Smithkline Beecham) Pharmaceuticals (India) 
Limited v. CIT [2000] 111 Taxman 561(SC) 

 The decision of the Supreme Court in the 

case of Eskayef was rendered in the context 

of Section 37(3A) of the Act and the 

assessment year involved therein was prior to 

insertion of Explanation to Section 37 of the 

Act by Finance Act, 1998 with effect from 1 

April 1962 but the ratio of law laid down by 

the Supreme Court remains very much 

relevant. 

 

 The distinction laid down by the Supreme 

Court read in conjunction with Explanation to 

Section 37 of the Act and the Indian Medical 

Council (Professional conduct, Etiquette, and 

Ethics) Regulations, 2002 makes it clear that 

such free samples granted post introduction 

of pharmaceutical products in market when its 

end use stood established will be hit by 

Explanation to Section 37 of the Act and shall 

not be allowable as deduction. 

 

 If the free samples of pharmaceutical 

products are distributed to physicians/doctors 

at the initial stage of introduction to test the 

efficacy of the products, the same will be 

treated as incurred wholly and exclusively for 

the purposes of the business of the taxpayer. 

However, if the free samples of 

pharmaceutical products are distributed to 

doctors/physicians after the products are 

introduced in the market and its uses are 

established, giving of free samples will be a 

measure of sales promotion which will be hit 

by the Indian Medical Council (Professional 

conduct, Etiquette and Ethics) Regulations, 

2002. Therefore, the expenditure cannot be 

allowed as deduction. 

 

 The Tribunal set aside the matter and 

restored the issue to the file of the AO for 

determination on merits in accordance with 

our detailed reasoning and discussions as set 

out above. 
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Our comments  

The issues with respect to allowance of expenditure 

incurred by pharmaceutical companies on foreign 

travel of doctors as well as on free samples have 

been a subject matter of litigation before the courts. 

 

The Himachal Pradesh High Court in the case of 

Confederation of Indian Pharmaceuticals Industry 

held that the circular issued by the CBDT to disallow 

expenditure on freebies to medical practitioners is 

valid. If the taxpayer satisfies the assessing officer 

that the expenditure is not in violation of these 

regulations, then it may legitimately claim a 

deduction.  

 

The Panaji Tribunal in the case of Geno 

Pharmaceuticals Ltd.
12

 had rejected the tax 

department’s reliance on CBDT Circular No. 5/2012, 

while allowing deduction of sales promotion 

expenditure paid to the doctors towards travelling, 

conveyance, conference expenditure, etc. under 

Section 37 of the Act. The Tribunal observed that 

the tax department was unable to point out any 

expenditure directly incurred by the taxpayer were in 

violation of the CBDT circular, and thus prohibited 

by law.  

 

In relation to the deductibility of the expenditure 

incurred towards free samples distributed to the 

physicians, the Tribunal observed that the Supreme 

Court’s decision in the case of Eskayef 

Pharmaceuticals (India) Limited is very much 

relevant to this matter. The Supreme Court had held 

that free samples at the stage of introduction of the 

medicine to test its efficacy is incurred wholly and 

exclusively for the purposes of business. The 

Tribunal observed that the grant of free samples at 

the stage after introduction of the medicine in the 

market, when its use is established, has to be 

treated as advertisement and sales promotion 

expenditure which would be hit by the Indian 

Medical Council (Professional conduct, Etiquette, 

and Ethics) Regulations, 2002. Therefore, such 

expenditure cannot be allowed as a deduction under 

Section 37 of the Act 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
_________________________________________ 
 

12
 ACIT v. Geno Pharmaceuticals Ltd. [ITA No. 12/PNJ/2014 (Assessment 

Year-2010-11)] (Panaji Tribunal) – The Bombay High Court has admitted 

tax department’s appeal against this decision [Tax Appeal No. 36 of 2015] 
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