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During the last several years, states have attempted to combat revenue loss from 
e-commerce by adopting and enforcing nexus laws for remote retailers. This article discusses 
recent sales and use tax nexus developments that may affect retailers and provides a status 
update on various cases playing out across the country.  

Background 

In 1992, the North Dakota Tax Commissioner attempted to get the highest court in the land to overrule 
itself in a case addressing whether a state could require an out-of-state retailer with no physical 
presence in the state to collect and remit sales tax on mail order sales to in-state customers. The 
Commissioner sued Quill Corporation, then a mail order office supply business, to require Quill to 
collect and remit North Dakota sales tax. Recall, in 1967, the Court had ruled in National Bellas Hess v. 
Illinois,1 that a state could not compel a retailer to collect and remit unless the retailer had a physical 
presence in the state.2 The Commissioner reasoned, as did the Supreme Court of North Dakota, that 
the burgeoning technological advances of the 1970s and 1980s created revolutionary communications 

                                                        
 
 
*     Harley Duncan is the managing director in charge of the State and Local Taxation (“SALT”) group of Washington National Tax 

(“WNT”). Alec Mullee is an associate and Angie Snaza is a senior associate with the WNT SALT group, The authors 

appreciate the assistance of former intern Steve Welker with developing this article.  
1     National Bellas Hess v. Dep’t of Revenue, 386 U.S. 753 (1967). 
2     ”Physical presence” may arise either per a seller’s own presence or by virtue of representatives in the state acting on its 

behalf. Quill Corp v. North Dakota, 504 U.S. 298 (1992).  
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abilities and marketing methods that were undreamed of in 1967. The North Dakota Supreme Court 
refused to follow Bellas Hess because the “economic, social, and commercial landscape upon which 
Bellas Hess was premised no longer exists, save perhaps in the fertile imaginations of attorneys 
representing mail order interests.”3  

The U.S. Supreme Court reversed the North Dakota court, affirming Bellas Hess and stating that 
Congress could intervene to overrule Bellas Hess legislatively if it so chose.4 The jurisprudence 
regarding the collection obligations of out-of-state retailers has remained largely unchanged since that 
time, despite the burgeoning technological advances of the 21st century. In 1992, the Internet was in its 
infancy. Not anymore: In 2014, web sales totaled nearly $305 billion, and show no signs of slowing 
down.5 With the advent of e-commerce as we know it today, it is hard to dispute that the Quill physical 
presence standard inhibits the states from collecting the use tax due on a large volume of sales to in-
state customers.6 In the years since Quill, states have attempted to address the issue of foregone 
revenue through various means, including advocating for federal legislation allowing them to impose a 
collection obligation on remote sellers, and enacting state legislation that clarifies and expands the 
types of activities considered nexus-creating for remote sellers.7 

More recently, states appear motivated to try a new approach to the physical presence predicament: 
seek a reversal of Quill by the U.S. Supreme Court. It’s not simply a belief that the third time is a charm 
that is motivating them. Rather, the states seem empowered by a concurring opinion written by 
Supreme Court Justice Anthony Kennedy in Direct Marketing Association v. Brohl. In his concurring 
opinion, Justice Kennedy suggested that the Quill decision should be reexamined and stated that the 
decision was “questionable even when decided.”8  

Since Justice Kennedy’s invitation, two states have adopted sales and use tax nexus standards that 
apply to remote sellers lacking a physical presence in the state. Another state has proposed such a 
standard. These new standards obligate sellers to collect tax on in-state sales based solely on the 

                                                        
 
 
3     Heitkamp v. Quill Corp., 470 N.W.2d 203, 208 (N.D. 1991). 
4     Quill, 504 U.S. 298.  
5     Allison Enright, U.S. annual e-retail sales surpass $300 billion for the first time, Internet Retailer (Feb. 17, 2015, 12:45 PM), 

https://www.internetretailer.com/2015/02/17/us-annual-e-retail-sales-surpass-300-billion-first-ti. 
6     One 2009 study estimated that the annual national state and local sales tax losses on e-commerce will grow to between 

$11.4 billion and 12.65 billion by 2012 for a six-year total loss of $52 billion to $56.3 billion. Donald Bruce, William Fox & 

LeAnn Luna, State and Local Government Sales Tax Revenue Losses from Electronic Commerce, at ii (Apr. 13, 2009).  
7     For examples of federal legislation and state resolutions aimed at taxing remote sellers, see the Marketplace Fairness Act of 

2015, S. 698, 114th Cong. (2015). For examples of state legislation broadening the scope of nexus-creating activities, see 

Harley Duncan, Lindsay McAfee & James Gaul, 2013 Legislative Outlook: Click-Through and Affiliate Nexus Expansion, 

What’s News in Tax (Nov. 18, 2013). 
8     Justice Kennedy wrote in his concurring opinion in Direct Marketing. v. Brohl: “The legal system should find an appropriate 

case for this Court to reexamine Quill . . .” Direct Mktg. v. Brohl, 135 S. Ct. 1124, 1134 (2015) (J., Kennedy concurring). 

“Given these changes in technology and consumer sophistication, it is unwise to delay any longer a reconsideration of the 

Court's holding in Quill. A case questionable even when decided, Quill now harms States to a degree far greater than could 

have been anticipated earlier.” Id. at 1135.  
 

http://usportal.us.kworld.kpmg.com/us/Functions/tax/wnt/WNiT/111813-SALT-Nexus.pdf
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volume of sales or number of transactions in the state without regard to any physical presence in the 
state. This is effectively “economic nexus” for sales and use tax purposes, which is clearly 
unconstitutional in light of Quill. State legislators and tax administrators in these states have admitted 
as much. The adoption of these standards for sales and use tax is intended to spur litigation, which 
would eventually present the high court with a clear opportunity to reexamine its Quill holding.9  

Some states—perhaps not wanting to appear quite so aggressive—have approached the issue of 
foregone use tax revenue differently and have opted to enact legislation imposing use tax reporting 
requirements on remote sellers. Depending on your view, these requirements are either intended to 
improve the ability of states to collect use taxes owed on remote sales from in-state purchasers, or are 
intended to, essentially, force remote sellers to collect and remit.10 While not new, these reporting 
requirements are in some sense newly available to states as a federal appellate court has determined 
that they do not offend the Commerce Clause.  

In any event, all of these law changes create a number of uncertainties for remote sellers who must 
deal with a myriad of different (and perhaps impermissible) laws in the many states where they make 
sales. This article discusses recent sales and use tax nexus developments that may affect retailers 
provides a status update on the various cases playing out across the country.  

Economic Nexus Standards 

South Dakota  

Earlier this year, Senate Bill 106, which adopts economic nexus for sales and use tax purposes, was 
signed into law in South Dakota.11 Effective May 1, 2016, all entities with annual sales in the state 
exceeding $100,000 or with more than 200 separate transactions in the state must collect and remit 
South Dakota sales and use tax. To expedite anticipated litigation, the bill expressly authorizes the 
state to bring an action in any state circuit court against sellers it believes meet the above criteria, even 
if there is no ongoing or completed audit and no pending administrative action. The circuit court is to act 
“as expeditiously as possible” in granting a declaratory judgment as to the validity of the state action 
under state and federal law. Appeals may only be made to the South Dakota Supreme Court, which is 
similarly mandated to hear the appeals as expeditiously as possible. Importantly, due to the uncertainty 
of the law’s constitutionality, an action brought by the state under the bill automatically enjoins any 
further enforcement of the law by the state while litigation is pending; additionally, any assessment or 
collection may only be sought prospectively from the date of any favorable final judgment for the 
state.12 

                                                        
 
 
9     See, e.g., Doug Sheppard, Year in Review: Alabama Revenue Commissioner Julie Magee, 2015 State Tax Today 241-1 (Dec. 

16, 2015). 
10    Oklahoma HB 2531 § 4 (enacted May 17, 2016); Vermont HB 873 § 21a (enacted May 25, 2016); Louisiana HB 1121 

(enacted June 17, 2016). 
11    South Dakota S.B. 106 (2016), available at http://sdlegislature.gov/docs/legsession/2016/Bills/SB106ENR.pdf. 
12    South Dakota S.B. 106 §§ 2-6. Section 7 of S.B. 106 provides that if a seller registers and collects voluntarily under the bill, 

no refund of tax voluntarily paid to the state will be available on the basis that a seller lacked a physical presence in the state 

http://cst.informz.net/z/cjUucD9taT01NjA1MTg2JnA9MSZ1PTEwNjIxNDY3MTAmbGk9MzUzNjU2Mjk/index.html
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South Dakota Litigation 

As the legislature anticipated, litigation ensued. South Dakota is currently both the plaintiff and 
defendant in two separate cases addressing the constitutionality of Senate Bill 106.13 Ahead of the 
law’s effective date, the state filed a declaratory judgment action against major online retailers seeking 
a determination that it may require remote sellers (the defendants) to collect and remit South Dakota 
sales tax despite the fact that the sellers lacked a physical presence in South Dakota.14 Pursuant to the 
process provided for in Senate Bill 106, South Dakota also asked the state court to formally enjoin 
enforcement of Senate Bill 106 and to lift the injunction only upon a final grant of declaratory judgment 
for the state. Although the case was originally filed in state court, the case was removed to federal court 
on May 25, 2016, at the request of the defendants. On July 22, 2016, South Dakota filed a motion to 
have the case removed back to state court. As support for its position, the state asserted that: (1) under 
federal law, the court lacks removal jurisdiction in a declaratory judgment case in which a state seeks a 
declaration that its own law is consistent with federal law;15 (2) federal-state comity principles mandate 
the court, even if it has jurisdiction, to remand the case back to the state court;16 (3) the 11th 
Amendment bars a federal court from forcing the state to prosecute its claim in federal court;17 and (4) 
the federal Tax Injunction Act denies jurisdiction to a federal court to enter declaratory relief against the 
state in a state tax case.18 Simultaneously, the defendants filed a motion to dismiss the case on the 
grounds that the federal court is obligated to follow Quill, which both parties agree must be abrogated 
for the state to ultimately prevail.19 The defendants also argued that the sales revenue and transaction 
                                                        
 
 

and voluntarily complied with the bill for the period covered by an injunction against its enforcement. This section also 

provides that if the measure is ultimately found unconstitutional, no seller who voluntarily collects tax under the bill is liable 

to any purchaser for an over-collection of tax. 
13    A summary of the developments in the state cases related to S.B. 106 along with links to key court filings is provided by the 

South Dakota Department of Revenue’s website here. 
14    South Dakota v. Wayfair, Inc., No. 3:16-CV-03019 (D.S.D. filed May 25, 2016). The parties have foregone any discovery, and 

cross-motions were filed on July 22, 2016, with the state arguing removal was improper and the defendants arguing for 

summary judgment in their favor. 
15    The state’s brief cites to Franchise Tax Board of Cal. v. Construction Laborers Vacation Trust, 463 U.S. 1, 21-22 (1983) 

(holding that “a State’s suit for a declaration of the validity of state law . . . is not within the original jurisdiction of the United 

States district courts.”) to argue that the dormant commerce clause issue only arises as a defense to enforcement of the 

state law, not as a cause of action, and thus under an application of the well-pleaded complaint rule, does not provide a 

federal court with original jurisdiction. State’s Brief, at 10-12, No. 3:16-CV-03019 (D.S.D. June 22, 2016). 
16    The state’s brief cites to Levin v. Commerce Energy, Inc., 560 U.S. 413 (2010) for the proposition that federal courts should 

refrain from jurisdiction over state tax matters “absent a very special reason to do otherwise.” State’s Brief, at 14. The brief 

argues the existence of an adequate state remedy contained in the special procedures of South Dakota S.B. 106 militates 

against federal jurisdiction. 
17    The state’s brief appeals to authority in the Eighth Circuit to argue that the state “cannot be dragged into federal court 

absent its affirmative consent . . . even where the State is a plaintiff” State’s Brief, at 24.  
18    State’s Brief, at 26. “The district courts shall not enjoin, suspend or restrain the assessment, levy or collection of any tax 

under State law where a plain, speedy and efficient remedy may be had in the courts of such State.” 28 U.S.C. 1341; see 

also California v. Grace Brethren Church, 457 U.S. 393, 408 (1982) (concluding that the Tax Injunction Act “prohibits a district 

court from issuing a declaratory judgment holding state tax laws unconstitutional.”) 
19    Notwithstanding speculation that the Supreme Court may reverse its Quill decision, the defendant’s brief points out that 

lower courts must yield to the prerogative of the Supreme Court to overrule its own decisions. Defendant’s Brief, at 11-12, 

No. 3:16-CV-03019 (D.S.D. June 22, 2016). 

http://dor.sd.gov/Taxes/Business_Taxes/SB106.aspx
https://advance.lexis.com/api/document/collection/cases/id/7YKS-DPN1-2RHS-K1GS-00000-00?context=1000516
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thresholds in Senate Bill 106 are arbitrary and that embracing such a standard effectively removes all 
restraints on state authority to tax.20 Finally, the defendants argued that Congress is best qualified to 
resolve the tension between out-of-state sellers and the states, pointing to several legislative efforts in 
the current Congress.21 

Both sides responded to each other’s motions on August 12. The state agreed summary judgment 
would be appropriate at this stage if it fails on its remand motion. However, the state questioned the 
defendants’ argument that contemporary Commerce Clause doctrine reinforces Quill.22 The defendants 
have not demonstrated, the state argued, any unique compliance burdens imposed on them by the law, 
especially in relation to the “obvious harm” to the states caused by Quill.23 The defendants in their 
opposing brief rejected the state’s contention that certain doctrines prevent the federal court from 
exercising jurisdiction.24 

Separately, two trade associations representing e-commerce businesses and catalog marketers 
brought suit against South Dakota in state court.25 Like the state in its lawsuit, the retailers seek a 
declaratory judgment as to the constitutionality of the new law. The state has answered the complaint 
arguing the retailers lack standing to challenge the law and contesting the court’s jurisdiction to hear the 
case.26  

Both cases are still in the early stages. Given that the law may not be enforced while litigation is 
pending and may only be enforced prospectively, there is no need for retailers to consider any 

                                                        
 
 
 
20    Defendant’s Brief, at 17 (“If gross revenue – the very objective of interstate commerce – itself could serve as the basis for a 

state’s power to tax (or regulate) persons engaged in such commerce, then the Commerce Clause would be no restriction 

on state authority, at all.”).  
21    Defendant’s Brief, at 20 (“Congress is actively considering legislation that prescribes the requirements a state must meet in 

order to be granted the authority to impose use tax collection obligations on retailers with no physical presence in the state, 

including Internet retailers.”). 
22    State’s Response Brief, at 3-6 (Aug. 12, 2016) (“Since Quill, state and federal courts have upheld one tax after another 

requiring companies or individuals to remit their fair of various non-sales taxes whether they have a physical presence in the 

taxing state or not.”) 
23    State’s Response Brief, at 7-16 (“Ultimately, Defendants have not shown that sales tax compliance imposes burdens on 

them (or anyone else) that differ from other ordinary costs of doing business which have never triggered dormant Commerce 

Clause concerns – especially given modern Internet and network computing functionality.”) 
24    The defendants’ response brief relies primarily on Grable & Sons Metal Products, Inc. v. Darue Engineering & Mfg., 545 U.S. 

308 (2005), which the state does not cite, to frame the inquiry as “does a state-law claim necessarily raise a stated federal 

issue, actually disputed and substantial, which a federal form may entertain without disturbing any congressionally approved 

balance of federal and state judicial responsibilities.” Defendant’s Response Brief, at 10 (Aug. 12, 2016) (quoting Grable, 545 

U.S. at 314). The defendants go on to argue that standard is satisfied. 
25    The plaintiffs in that case, seek a declaratory judgment that Senate Bill 106 is unconstitutional. The complaint is available 

here. The state’s answer is available here. 
26    In the state’s Answer, the state asserted affirmative defenses, arguing (1) the plaintiff sellers lack standing because they 

have not alleged a “concrete, redressable injury”, (2) the matter is not sufficiently ripe, (3) the state department of revenue is 

immune from this suit, and (4) the relief of declaratory judgment against the Department is legally unavailable. 

 

https://dor.sd.gov/Taxes/Business_Taxes/2016-4-28%20ACMA%20%20NetChoice%20Complaint.pdf
http://dor.sd.gov/Taxes/Business_Taxes/Answer%20of%20the%20South%20Dakota%20Department%20of%20Revenue.pdf
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protective action. However, retailers should pay close attention to this litigation because, given the 
expedited procedures mandated by Senate Bill 106, it is very possible that this law could be the first to 
reach the Supreme Court.  

Alabama 

The Alabama Department of Revenue (the “Department”) promulgated an administrative rule in October 
2015,27 setting forth an economic, or sales-based, nexus threshold for out-of-state sellers making sales 
into Alabama. Per the new rule, effective for all transactions occurring after January 1, 2016, sellers that 
lack an Alabama physical presence, but that make over $250,000 of retail sales into the state and 
conduct one or more activities listed in Alabama Code Sec. 40-23-6828 (several of these activities do 
not mandate a physical presence in the state) are deemed to have a substantial economic presence in 
Alabama.29 These sellers are required to register, collect, and remit Alabama sales and use taxes. The 
rule provides sellers two options for doing so: They can collect and remit under Alabama’s normal sales 
and use tax reporting provisions, or they can remit under the Simplified Sellers Use Tax Remittance 
Program (the “program”).30  

The program, which became effective October 1, 2015, allows participating sellers to collect, report, 
and remit an eight percent31 simplified sellers use tax on sales of tangible personal property delivered 
to Alabama purchasers.32 The eight percent use tax includes both state and local taxes.33 If simplified 
sellers use tax is collected, neither the purchaser nor the seller are liable for any additional use taxes on 
the transaction, regardless of whether the actual combined local and state rate in the jurisdiction to 
which the transaction is sourced is greater than eight percent.34 If a seller collects and remits the eight 

                                                        
 
 
27    Ala. Admin. Code. r. 810-6-2-.90.03. 
28    Ala. Code § 43-23-68(b) (activities include maintaining a permanent or temporary agent, office, distribution center, 

warehouse, or other place of business in the state; qualifying to do business or registering with the state to collect tax; 

employing a representative, agent, solicitor, or installer in the state for purposes of selling, delivering, or taking orders for the 

sale of tangible personal property or taxable service; soliciting orders for tangible personal property through a broadcaster or 

publisher by means of advertising disseminated primarily to consumers located in the state; soliciting orders for tangible 

personal property through mail, if the solicitations are substantial and recurring and if the retailer benefits from any banking, 

financing, debt collection, telecommunication, or marketing activities; having a franchisee or licensee operating under the 

same trade name in the state; soliciting orders by means of cable television advertising, telecommunication, or television 

shopping system; maintaining any other contact with the state that would allow the state to require the seller to collect and 

remit tax; distributing catalogs or other advertising by which the retailer receives and accepts orders from residents.) 
29    Ala. Admin. Code. r. 810-6-2-.90.03. 
30    Legislative Act No. 2015-448 (eff. Oct. 1, 2015); Ala. Code § 40-23-192. 
31    Ala. Code § 40-23-191(B)(4). 
32    Ala. Code § 40-23-192. 
33    Ala. Admin. Code r. 810-6-2-.90.02(11)(b). See also Ala. Admin. Code r. 810-6-5-.04.02, which provides “[a] seller can only 

avoid the responsibility for collecting and remitting local sales or use tax when the seller lacks physical presence within the 

local jurisdiction sufficient to create an obligation to collect and remit state sales or use tax.” There is no mention of this rule, 

which applies to transactions on or after Jan. 1, 2014, in the rule promulgating the program nor the Department’s notice 

regarding the establishment of the program. 
34    Ala. Admin. Code r. 810-6-2-.90.02(11)(a). 

 

http://revenue.alabama.gov/salestax/Simplified_SLU_Notice_20150902.pdf
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percent tax for sales delivered to a locality where the actual state and local tax rate is lower, the 
purchaser may file for a refund or credit of excess tax paid.35 Participating sellers may retain two 
percent of the simplified sellers use tax collected as compensation for collecting.36 Eligible sellers 
participating in the program will also be granted amnesty for any uncollected remote use taxes due on 
sales made to Alabama purchasers for the twelve-month period before the seller joins the program.37 
The program also provides that if there is a change in federal law or U.S. Supreme Court jurisprudence 
that would allow states to require remote sellers to collect tax on sales into a state, those businesses 
that have participated in the program for at least six months prior to the federal change will be allowed 
to continue to use the simplified collection approach.38  

Alabama Litigation 

To enforce its substantial economic presence regulation, the Alabama Department of Revenue sent 
notices to a variety of remote sellers encouraging them to register and begin collecting.39 Then, in April 
and May of this year, the Department began to issue notices of assessment to certain remote sellers 
estimating the sales made by these sellers in Alabama during January and February 2016 (the first two 
months the regulation was in effect).40 The first challenge to those assessments has now made its way 
to the Alabama Tax Tribunal.41 On June 8, 2016, an online retailer, Newegg Inc. (“Newegg”), appealed 
its Notice of Final Assessment of Sellers Use Tax (“Final Assessment”) to the Alabama Tax Tribunal.42 
Newegg is also a party to the South Dakota litigation discussed above.43  

In its appeal, Newegg requested that the Department cancel the Final Assessment on grounds it lacked 
a physical presence in the state as to satisfy the substantial nexus standard under Quill. Therefore, 
Newegg argued that the Department’s attempt to apply its regulation against Newegg is 
unconstitutional.44 Newegg further asserted that Alabama’s regulation itself is invalid, as it conflicts with 
physical presence requirements set forth in both Alabama’s sales and use tax statutes and the U.S. 
Constitution.45 Lastly, Newegg asserted that even if the Department’s regulation has any force or effect, 
the Department’s application of the rule to an online retailer with no physical presence in the state is 
inconsistent with Alabama’s sales and use tax statutes, and therefore unauthorized and invalid.46 Once 
                                                        
 
 
35    Ala. Code § 40-23-196(a). 
36    Ala. Code § 40-23-194. 
37    Ala. Code § 40-23-199. 
38    Ala. Code § 40-23-198(a). The Department indicates that approximately 50 remote sellers had by mid-July voluntarily 

registered and begun collecting under the Simplified Seller Use Tax Remittance Act. See Bruce P. Ely, The Challenge to 

Alabama’s Economic Nexus Statute and Regulation—The Details and the Procedure, Bloomberg BNA Weekly State Tax 

Report (July 22, 2016). 
39    Ala. Dep’t of Revenue Notice (Nov. 17, 2015). 
40    Newegg Inc. v. Ala. Dep’t of Revenue, No. S. 16-613 (Ala. Tax Tribunal June 8, 2016). 
41    Id. 
42    Id. 
43    South Dakota v. Wayfair, Inc., No. 3:16-CV-03019. 
44    Statement of Newegg Inc. In Support of Its Notice of Appeal to the Alabama Tax Tribunal (June 8, 2016). 
45    Id. 
46    Id. 
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decided by the Tax Tribunal, the case could be appealed to the Montgomery County Circuit Court 
where a trial de novo is available.47 Beyond the Circuit Court, there are two levels of appellate review 
possible in Alabama before the case would reach the U.S. Supreme Court.  

Tennessee 

Tennessee is the third state seeking to jump-start Quill litigation. On June 16, 2016, the Tennessee 
Department of Revenue proposed a rule similar to that in Alabama.48 If the rule is promulgated as 
proposed, out-of-state dealers that engage in the regular or systematic solicitation of consumers in 
Tennessee through any means and make sales exceeding $500,000 to Tennessee consumers during 
the calendar year will be presumed to have substantial nexus with the state.49 These dealers would be 
required to register with the state by January 1, 2017, and would be required to begin collecting and 
remitting sales tax by July 1, 2017, unless the Tennessee Department of Revenue establishes a later 
date.50  

At an August 8, 2016, hearing on the proposed rule, Internet retailers and certain other members of the 
business community voiced their opposition to the proposal.51 In contrast, representatives from various 
retail associations and the chambers of commerce from the state’s largest cities submitted letters in 
support of the rule.52 These groups, who count among their members brick-and-mortar retailers, came 
out strongly in favor of the regulation, noting that, without it, online-only retailers have a ten percent 
price advantage over local businesses.53 Tennessee officials estimate that the state loses $300 million 
to $450 million in sales and use tax revenue annually from sales made by Internet retailers not required 
to collect and remit Tennessee taxes.54  

The rule may go into effect 90 days after the August 8, 2016 hearing.55 However, proposed rules are 
subject to review by committees in both houses of the Tennessee legislature, and legislative approval is 

                                                        
 
 
47    See Bruce P. Ely, The Challenge to Alabama’s Economic Nexus Statute and Regulation—The Details and the Procedure, 

Bloomberg BNA Weekly State Tax Report (July 22, 2016). 
48    Tenn. Comp. R. & Regs. 1320-05-01-.129 (proposed June 16, 2016) 
49    Id. 
50    Id. 
51    Andy Sher, Proposed Tennessee sales tax rule has internet retailers and brick-and-mortar stores fighting, Times Free Press 

(Aug. 9, 2016), available at http://www.timesfreepress.com/news/local/story/2016/aug/09/proposed-tennessee-sales-tax-rule-

hinternet-r/380230/. 
52    Id. 
53    Maria Koklanaris, Tennessee Advances Economic Nexus Rule, 2016 State Tax Today 154-3 (Aug. 10, 2016).  
54    Andy Sher, Proposed Tennessee sales tax rule has internet retailers and brick-and-mortar stores fighting, Times Free Press, 

(Aug. 9, 2016).  
55    “No rule, unless filed as an emergency rule pursuant § 4-5-208 [which is not the case here], shall become effective until 

ninety (90) days after the filing of such rule in the office of the secretary of state.” Tenn. Code Ann. § 4-5-207. The secretary 

of state considers rules to be filed upon the conclusion of a required public hearing. “Rulemaking Hearing Rules - 

Rulemaking Hearing Rules are filed as a result of a public hearing pursuant to T.C.A. §4-5-202. They become effective 90 

days from the date of filing.” Tenn. Dep’t of State, Rulemaking Guidelines (July 2012).  

 

https://nexttax.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS4-5-208&originatingDoc=NE3E9AF308D2611DE9433BB74E4AD6594&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://www.tn.gov/sos/pub/RulemakingGuidelines_July%202012.pdf
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required before rules can become permanent.56 Given the potential for controversy over the rule, it 
remains to be seen whether it will be finalized as currently promulgated.  

Notice and Reporting Requirements 

As mentioned earlier, some states have taken a different approach to the issue of revenue loss from 
Internet sales and have adopted use tax notice and reporting requirements for non-collecting retailers. 
Pioneered (but never enforced) by Colorado in 2010, a U.S. appellate court upheld the constitutionality 
of Colorado’s use tax notice and reporting statute earlier this year. Perhaps encouraged by the 
appellate court’s holding, Louisiana, Oklahoma, and Vermont enacted differing versions of these laws 
this year.  

Colorado  

Colorado was not the first state to request information from an out-of-state seller regarding in-state 
customers. For example, during the audit of an online retailer, North Carolina tried unsuccessfully to 
obtain information identifying in-state customers.57 However, on February 24, 2010, Colorado was the 
first state to enact a law requiring non-collecting sellers to provide such information to the state.58 In 
short, Colorado’s statute requires remote sellers to comply with three reporting requirements.59 First, 
non-collecting retailers are required to send Colorado purchasers a “transactional notice" at the time of 
purchase, informing them that the purchase may be subject to Colorado’s use tax. Second, an “annual 
purchase summary” with the dates, amounts, and categories of purchases is required to be mailed to all 
Colorado purchasers with purchases over $500. Finally, non-collecting retailers must file with the 
Colorado Department of Revenue an annual “customer information report” listing their customers’ 
names, addresses, and total purchases. In a subsequent regulation, the department limited the law’s 
applicability to non-collecting retailers that had more than $100,000 in total gross sales in Colorado in 
the prior year and expects to do the same in the current year.60  

Following Colorado’s lead, several other states adopted requirements that non-collecting retailers 
provide some form of notice to purchasers at the time of purchase that, if sales tax was not collected, 
use tax may be due on their purchases. However, no state went as far as Colorado and required annual 
reporting to the state taxing authorities (and only South Carolina required―at one point―annual 
reporting to customers for a limited subsection of taxpayers). 61 The reason more states did not 
                                                        
 
 
56    See generally, Tenn. Code Ann. § 4-5-226, providing that rules expire on June 30 of the year following the year during which 

they are promulgated unless continued by the legislature and setting forth a procedure for review of the rule by committees 

in both houses of the legislature. 
57    A U.S. District Court found that the request violated both the First Amendment and the Federal Video Privacy Protection Act. 

Amazon.com, LLC v. Lay, 758 F. Supp. 2d 1154 (W.D. Wash. 2010). The case was later settled. J. Buhl, North Carolina and 

ACLU Settle Amazon Customer Privacy Case, 2011 State Tax Today 29-15 (Feb. 11, 2011). 
58    Colorado’s law was enacted February 24, 2010, effective upon enactment. HB 10–1193 (Feb. 24, 2010) (amending Colo. 

Rev. Stat. § 39-21-112). 
59    Colo. Rev. Stat. § 39-21-112; 1 Colo. Code Regs. § 201-1:39-21-112.3.5.  
60    1 Colo. Code Regs. § 201-1:39-21-112.3.5(1)(a)(iii). 
61    South Carolina’s reporting requirement expired January 1, 2016. S.C. Code Ann. § 12-36-2691(D). The requirement only 

applied to persons owning or leasing a distribution facility in South Carolina (which the same code section determined did not 

https://nexttax.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023551023&pubNum=0004637&originatingDoc=I51e952b1c01611da8725eac5fdcb2c2d&refType=RP&fi=co_pp_sp_4637_1172&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_sp_4637_1172
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embrace Colorado’s model may be attributed to the immediate and ongoing litigation over the 
constitutionality of Colorado’s law.  

Colorado Litigation 

Shortly after the Colorado reporting law was enacted, the Direct Marketing Association (“DMA”) filed 
suit in Colorado federal district court asserting that the use tax reporting requirements violated the 
dormant Commerce Clause by imposing an undue burden on interstate commerce. The U.S. District 
Court found for DMA and permanently enjoined the department from enforcing the reporting 
requirements. On appeal, however, the U.S. Court of Appeals for the Tenth Circuit held that the federal 
Tax Injunction Act (“TIA”) barred the DMA from bringing its suit in federal court. The TIA requires that 
federal courts “shall not enjoin, suspend or restrain the assessment, levy or collection” of any state 
tax.62 DMA argued that the TIA did not apply to its lawsuit because Colorado’s reporting requirements 
did not amount to the “assessment, levy or collection” of state tax. However, the court held that DMA’s 
lawsuit could “restrain the … collection” of state tax because it would enjoin a law enacted to increase 
use tax collection. The Tenth Circuit therefore held that the U.S. District Court lacked jurisdiction and 
remanded for the court to dissolve its permanent injunction against enforcing the law.  

DMA simultaneously refiled its suit in state court and petitioned the U.S. Supreme Court for review of 
the Tenth Circuit decision. In February 2014, DMA obtained a temporary state court injunction barring 
the department from enforcing the reporting requirements.63 On March 3, 2015, the U.S. Supreme 
Court reversed the Tenth Circuit Court of Appeals and held that the TIA did not bar DMA’s action in 
federal court.64 The Court framed the issue as whether the Colorado reporting requirements amounted 
to the “assessment, levy or collection” of state tax. The Court concluded that they did not. In the Court’s 
view, information gathering is a separate and distinct phase of tax administration that precedes the 
steps of assessment, levy, and collection. The Court further determined that the Tenth Circuit’s 
interpretation of the term “restrain” was too broad. In the Court’s view, the reporting requirements may 
improve Colorado’s ability to collect use taxes from consumers, but the TIA is “not keyed to all activities 
that may improve a State’s ability to assess and collect taxes.”65 

On remand to the Tenth Circuit, the appellate court turned to the merits of the matter and found that the 
Colorado reporting requirements did not violate the dormant Commerce Clause.66 The court first held 
that the Quill physical presence requirement does not extend beyond the scope of sales and use tax 
collection. In the court’s view, Quill has been, and should continue to be, applied narrowly within this 
sphere. The court then held that the Colorado reporting requirements fell outside the sphere of sales 
and use tax collection. In fact, the court found that the Supreme Court’s TIA decision precluded any 
                                                        
 
 

constitute a physical presence in the state). In addition to customer notification at the point of sale, the provision required an 

annual statement be sent to purchasers. S.C. Code Ann. § 12-36-2691(E)(3)(a).  
62    When a plain, speedy and efficient remedy may be had in state court. 28 U.S.C. § 1341. 
63    Direct Mktg. Ass’n v. Dep’t of Revenue, No. 13CV34855 (Dist. Ct. Colo. Feb. 18, 2014). 
64    Direct Mktg. v. Brohl, 135 S. Ct. 1124 (2015) 
65    Id. at 1131. 
66    Direct Mktg. Ass'n v. Brohl, 814 F.3d 1129 (10th Cir. 2016). The court denied DMA’s petition for rehearing on April 1, 2016.  
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other holding. In its decision, the Supreme Court repeatedly stated that the reporting requirements did 
not amount to the assessment, levy, or collection of tax.  

At this point, the state court injunction is still in place.67 When the U.S. Supreme Court agreed to hear 
the federal case on the TIA issue, the state court judge issued a stay to state court proceedings while 
the federal litigation progressed. That stay remains in place, presumably until the litigation is over. DMA 
filed a petition for a writ of certiorari with the U.S. Supreme Court on August 29, 2016. 68 The 
department had previously communicated that it would not impose penalties for failure to comply with 
the reporting requirements during the period when an injunction is in place. 

Other States Follow Colorado’s Lead 

In its petition to the Tenth Circuit for a rehearing (which was ultimately denied), DMA stressed that if the 
law is upheld, many states would follow suit: “It is not merely the vast majority of the states that may 
follow Colorado's lead, but also thousands of local jurisdictions that impose sales and use taxes.”69 The 
petition cited to comments made during oral argument over the TIA issue by U.S. Supreme Court 
Justices Antonin Scalia and Samuel A. Alito, Jr., suggesting that such a scenario weighed on their 
minds.  

Since the Tenth Circuit declined to rehear the case (and before DMA announced its intention to file a 
petition for a writ of certiorari with the U.S. Supreme Court),70 Oklahoma, Vermont, and Louisiana, 
adopted use tax notice and reporting requirements that apply to non-collecting retailers.71 Although the 
response from these states has been relatively quick, it has arguably also been fairly reserved. Two of 
the three states―Oklahoma and Vermont―did not mandate that non-collecting sellers report annual 
purchases by customers to the state tax taxing authority. The other state―Louisiana―enacted a law 
with a de minimis threshold for sellers (Colorado’s was administratively granted).72  

                                                        
 
 
67    Direct Mktg. Ass’n v. Dep’t of Revenue, No. 13CV34855. 
68    Direct Mktg. Ass’n v. Brohl, No. 15A1259 (U.S.) (petition for cert. filed Aug. 29, 2016). 
69    Petition for Rehearing En Banc, Direct Mktg. Ass’n v. Brohl, No. 12–1175 (filed Mar. 22, 2016).  
70    The court upheld the Colorado law on February 22 and denied the petition on April 1.  
71    Connecticut SB 448 § 6 (introduced Mar. 10, 2016).  
72    In addition to remote seller reporting requirements, 2016 marks the first year in which state legislators introduced bills 

proposing reporting requirements for certain electronic marketplaces. A Utah bill proposed a quarterly reporting requirement 

on “selling platforms.” Utah SB 65 (introduced Jan. 25, 2016). State legislators introduced bills in Louisiana, Minnesota, and 

Rhode Island to adopt a reporting requirement for “referrers” contained in model legislation released by the National 

Conference of State Legislatures (NCSL) in 2016. Louisiana HB 110 (introduced Apr. 8, 2016, 1st Extraordinary Session); 

Minnesota HB 2769, SB 2347 and SB 3093; Rhode Island HB 7375 (introduced Jan. 28, 2016). In essence, in the NCSL 

legislation, a referrer is defined as an online marketplace that refers customers to a retailer’s website to complete the 

purchase. The model legislation requires a referrer that receives over $10,000 in fees from dealers in the previous year to 

report the name and addresses of dealers, and if available, the cumulative sales price and any available transactional-level 

detail for referrals of in-state customers, plus the number of potential customers located in the state that were referred and 

the number of customers who made purchases after a referral. A referrer that receives over $10,000 in fees must also 

provide notice to dealers that their sales may be subject to tax and that their contact information and sales volume into the 

state is being provided to the state department of revenue. None of these proposals were enacted.  

 

https://www.cga.ct.gov/2016/TOB/s/2016SB-00448-R00-SB.htm
http://le.utah.gov/%7E2016/bills/static/SB0065.html
http://www.legis.la.gov/legis/ViewDocument.aspx?d=974353
https://www.revisor.mn.gov/pages/doctypes/bills/text.php?number=HF2769&version=0&session=ls89&session_year=2016&session_number=0
https://www.revisor.mn.gov/bills/text.php?number=SF2374&version=0&session=ls89&session_year=2016&session_number=0
https://www.revisor.mn.gov/bills/text.php?number=SF3093&version=0&session=ls89&session_year=2016&session_number=0
http://webserver.rilin.state.ri.us/BillText/BillText16/HouseText16/H7375.pdf


Third Time’s a Charm? The States Gear Up to Get the  
Physical Presence Nexus Standard Back before the High Court   page 12 

© 2016 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the KPMG network of independent member firms affiliated with KPMG International 
Cooperative (“KPMG International”), a Swiss entity. All rights reserved. NDPPS 575106 

The KPMG name and logo are registered trademarks or trademarks of KPMG International. 

Oklahoma  

As a part of the effort to close a $1.3 billion budget deficit, Governor Mary Fallin signed the “Oklahoma 
Retail Protection Act of 2016,” into law on May 17, 2016.73 The act contained various updates to 
Oklahoma’s sales tax laws addressing remote sellers,74 including use tax notification requirements that 
become effective November 1, 2016. Specifically, each retailer or vendor making sales of tangible 
personal property from a place of business outside Oklahoma for use in Oklahoma that is not required 
to collect use tax must, by February 1 of each year, provide a statement to each Oklahoma customer 
stating the total sales made to the customer during the preceding calendar year. Model language for the 
statement is included in the bill; it generally conveys to the purchaser that use tax may be owed on 
purchased goods and the tax may be reported on the individual income tax return. The statement must 
not contain any information on the products purchased and may be sent electronically or by first class 
mail.75 This annual statement is in addition to the existing requirement (enacted in 2010) that sellers 
notify customers of their potential use tax obligation on the seller’s website, catalog, and customer 
invoices.76 There are no statutory penalties for failure to provide either of these notices.  

Vermont 

Vermont enacted its use tax notice and reporting law on May 25, 2016.77 Specifically, non-collecting 
vendors must notify Vermont purchasers of their use tax obligation with each transaction. There is a $5 
penalty for each such failure to provide this notice, which can be waived for reasonable cause. In 
addition, each non-collecting vendor must send an annual notice or statement to Vermont purchasers 
with over $500 in purchases in the previous calendar year. This statement must show the total amount 
purchased from the seller in the previous calendar year (plus “any information required by the 
Commissioner by rule”). There is a $10 penalty for each such failure to provide this second notice. The 
Vermont law has an interesting effective date, partially contingent on when Colorado implements its 
law. Specifically, the Vermont requirements will take effect on the earlier of July 1, 2017, or the first day 
of the first quarter after Colorado implements its reporting requirements.  

Louisiana 

Louisiana’s use tax notice and reporting requirements were signed into law by Governor Bel Edwards 
on June 17, 2016.78 The law goes into effect July 1, 2017. The reporting requirements apply only to 

                                                        
 
 
73    Oklahoma HB 2531 § 4 (enacted May 17, 2016). 
74    The act also included a provision adding an affiliate nexus provision to the state’s doing business statute and another 

provision creating an initiative to encourage remote sellers to collect and remit sales tax, in which the state will not assess 

remote sellers who register before May 1, 2017, on tax that was not collected prior to registration. HB 2531 § 4.  
75    HB 2531 § 4(A).  
76    Okla. Stat. tit. 68, § 1406.1 (see also Okla. Admin. Code § 710:65-21-8). Note that this requirement has a $100,000 de 

minimis threshold similar to Colorado’s. 1 Colo. Code Regs. § 201-1:39-21-112.3.5(1)(a)(iii). 
77    Vermont HB 873 § 26 (enacted May 25, 2016).  
78    Louisiana HB 1121 (enacted June 17, 2017). Louisiana also enacted HB 30, which establishes a click-through nexus standard 

for retailers with click-through sales to Louisiana customers of over $50,000 in the preceding 12 months. HB 30 (enacted 

Mar. 14, 2016). HB 30 also adopts expansive affiliate nexus provisions. 

 

http://cst.informz.net/z/cjUucD9taT01NjA1MTg2JnA9MSZ1PTEwNjIxNDY3MTAmbGk9MzUzNjU2Mjk/index.html
https://nexttax.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000165&cite=OKSTT68S1406.1&originatingDoc=I42e0a507eb1011e598dc8b09b4f043e0&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
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non-collecting remote retailers whose (along with their affiliates) cumulative annual gross receipts from 
sales of tangible personal property delivered into Louisiana or sales of services where the use of which 
occurs in Louisiana exceeds $50,000 per calendar year. Similar to Oklahoma and Vermont, at the time 
of sale, a non-collecting remote retailer must notify a Louisiana purchaser that the purchase is subject 
to Louisiana use tax unless it is specifically exempt and explain that the purchase is not exempt simply 
because it is made via the Internet, catalogue, or other remote means. The notice must include a 
statement that use tax liability must be paid annually on the individual income tax return or through 
other means. By January 31 of each year, a non-collecting remote retailer must send each Louisiana 
purchaser a notice containing the total amount paid by the purchaser for goods and services from the 
seller in the preceding calendar year, as well as any other information required under rules to be 
promulgated by the Secretary of Revenue. If the information is available, the annual notice shall include 
a listing of the dates and amounts of purchases, and if known by the retailer, whether the property or 
service is exempt from sales and use taxes. The annual notice must clearly disclose the name of the 
retailer and must remind purchasers (as with the time-of-sale notice) that Louisiana use tax may be due 
on the purchases and that the liability is to be paid on the individual income tax return or through other 
means. The annual notification may be sent (at the purchaser’s choice) by first class mail, certified mail, 
or electronically, but cannot be included with any other shipment or mailing from the retailer. Further, if 
mailed, the exterior of the envelope in which the notice is sent must state "IMPORTANT TAX 
DOCUMENT ENCLOSED.” 

Finally, by March 1 of each year, a non-collecting remote retailer must file with the Secretary of 
Revenue an annual statement for each purchaser that includes the total amount paid by the purchaser 
to that retailer in the immediately preceding calendar year. Under no circumstances should the 
statement identify the specific property or services purchased, but must include the total amount paid. 
The statement will be submitted on forms to be developed and provided by the Secretary. A remote 
retailer that had sales in Louisiana in excess of $100,000 in the immediately preceding calendar year 
may be required to file the form electronically. There are no penalties for non-compliance with the 
reporting requirements, but the Secretary may enforce the requirements by issuing subpoenas.79  

Due Date of First Reports 

Oddly, none of the recently enacted laws specify whether the first annual reports should cover the year 
the law becomes effective or the following year. For example, Oklahoma’s goes into effect November 1, 
2016, but requires a statement be sent to Oklahoma customers “by February 1 of each year.” It is not 
clear whether the first statement must be sent to customers by February 1, 2017, and cover 2016 
purchases or alternatively must be sent February 1, 2018, and cover 2017 purchases (the first full year 
after the effective date). Further, if the first statement must be sent by February 1, 2017, and covers 
2016 purchases, there is no indication whether it must cover all 2016 purchases or only those that 
occur after the law goes into effect on November 1, 2016. Retailers should watch for administrative 
announcements as the effective date approaches.   

                                                        
 
 
79    Louisiana HB 1121 § 1, amending La. Rev. Stat. § 47:309.1(D). HB 1121. 
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Summary of All State Use Tax Notice and Reporting Requirements 

 

State Effective Date 
Transactional 

Notice 

Annual 
Statement to 
Purchasers 

Annual 
Statement to 
Department 

Colorado 

Feb. 24, 2010, but has been enjoined 
ever since; currently temporarily enjoined 
by Colorado District Court of Denver 

Yes January 31 March 1 

Kentucky80 July 1, 2013 Yes No No 

Oklahoma 
October 1, 2010 for transactional notice; 
November 1, 2016 for annual statement  

Yes February 1 No 

South 
Dakota81 

July 1, 2011 Yes No No 

Vermont 

The earlier of July 1, 2017, or the 1st day 
of the 1st quarter after Colorado 
implements its reporting requirements 

Yes January 31 No 

Louisiana July 1, 2017 Yes January 31 March 1 

 

Conclusion 

Over the last several years, states have attempted to combat revenue loss from e-commerce by 
adopting and enforcing affiliate, attributional, and click-through nexus laws. However, the tactics have 
changed a bit during the past year. After the Tenth Circuit Court of Appeals earlier this year upheld the 
constitutionality of Colorado’s use tax notice and reporting law requiring non-collecting retailers to report 
use tax information (or alternatively to collect and remit) has arguably become a more viable option for 
states to pursue. If retailers comply with the use tax notice and reporting requirements, it is not clear 
whether this will significantly decrease the amount of revenue not collected as a result of Quill, 
especially in a state that does not require the annual reporting of purchases to the taxing authorities. 
There is also a question of whether a state tax authority that receives the information on purchasers 
can effectively and efficiently use that information for use tax collection. In addition, a different court 
might not agree with the Tenth Circuit’s ruling that the use tax notice statutes are constitutional.82 
However, remote retailers need to prepare for when these requirements to go into effect. To reiterate, 

                                                        
 
 
80    Ky. Rev. Stat. § 139.450. 
81    S.D. Codified Laws § 10-63-2.  
82    As mentioned above, it remains to be seen whether DMA will appeal the decision to the Supreme Court. Although DMA has 

filed a request for more time to file a petition for certiorari, suggesting it is seriously considering the option.  
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Oklahoma’s law becomes effective November 1, 2016. Louisiana’s goes into effect July 1, 2017, 
Colorado’s, when the state court injunction is lifted, and Vermont’s, the earlier of latter two dates.  

On the other hand, the adoption, either legislatively or by rule, of economic nexus standards is clearly 
unconstitutional unless and until a court determines otherwise. While the states are actively trying to 
present the U.S. Supreme Court with a vehicle to overrule Quill, it is unclear whether the Supreme 
Court would accept the case Justice Kennedy invited, or how it would ultimately rule.83 The more 
practical question, however, is what should a remote retailer do in the interim? Interestingly, Alabama 
Revenue Commissioner Julie Magee and South Dakota Department of Revenue Secretary Andy 
Gerlach both confirmed at recent tax conferences that a number of sellers have voluntarily agreed to 
comply with the new laws and are now collecting Alabama and South Dakota sales and use tax.84  

Should other retailers follow suit? There is some risk that, if the Supreme Court abrogates the physical 
presence requirement, it may apply retroactively. As noted by Justice White in his partial dissent in 
Quill, the Court “specifically limited the question on which certiorari was granted in order not to consider 
the potential retroactive effects of overruling Bellas Hess.”85 However, according to Justice White, the 
Court nonetheless “hints” that “a basis for its invocation of stare decisis is a fear that overturning Bellas 
Hess will lead to the imposition of retroactive liability.”86 If the Supreme Court accepts the opportunity to 
overrule Quill, the issue of retroactivity would arise. Whether it would be specifically addressed by the 
Court is another matter. If a decision overruling Quill applied retroactively, generally speaking, states 
that already had economic nexus standards could potentially assess affected retailers that had not 
registered and begun collecting. This would not be the case in South Dakota. The state is enjoined from 
requiring any out-of-state seller to collect while litigation is pending and may not enforce the economic 
nexus provision retroactively. However, there is no similar protection in Alabama and in the proposed 
Tennessee rule.  

Alabama is seemingly trying to “up the ante” on this risk by promoting its Simplified Sellers Use Tax 
Remittance Program. Among the enticements offered by the program are an amnesty for any 
uncollected tax in the twelve-months prior to joining the program and a relatively generous (in 
comparison to most states) two percent collection allowance for program participants. Maybe even 
more significant, if Congress or the Supreme Court abrogates the physical presence requirement, only 
those businesses that have participated in the program for at least six months will be allowed to 
continue to use the simplified collection approach (presuming they do not otherwise establish nexus in 
                                                        
 
 
83    While nobody can know how the Court would actually rule, there is no denying that the economics have changed since Quill 

and that at least one Justice believes this is sufficient reason to overrule. Moreover, only two Justices that took part in Quill 

remain on the Court―Justices Kennedy and Thomas (both Justices joined Justice Scalia’s concurrence). 
84    Stephanie Cumings, Alabama Sees Success in Efforts to Challenge Quill Decision, 2016 State Tax Today 151-3 (Aug. 5, 

2016); Maria Koklanaris, South Dakota Sees Compliance with New Remote Sales Tax Law Despite Legal Challenges, 2016 

State Tax Today 164-3 (Aug. 24, 2016).  
85    Quill Corp. v. North Dakota, 504 U.S. 298, 332 (1992) (J. White, concurring in part and dissenting in part) (emphasis in 

original). Justice White wanted to take the Court one step further and completely overrule the Bellas Hess physical presence 

requirement, including in regards to the Commerce Clause.  
86    Id.  
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the state). Other sellers would be required to comply with the current tax collection regime involving a 
multitude of local sales and use taxes.  

When it comes to state legislation, nothing predicts the future quite as well as the past. Given the ardor 
with which states continue to pursue the collection of tax on remote sales, sellers should watch for more 
states to adopt reporting requirements and economic nexus standards in 2017.  
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The information contained in this article is of a general nature and based on authorities that are subject to change. Applicability of 

the information to specific situations should be determined through consultation with your tax adviser. This article represents the 

views of the author or authors only, and does not necessarily represent the views or professional advice of KPMG LLP. 
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