
  
 

 

  
 

SALT Alert! 2017-14: Washington State: Sales and Use Tax 
Economic Nexus/Use Tax Notice Bill Enacted 
On July 7, 2017, legislation (House Bill 2163) that significantly affects remote retailers, 
electronic marketplace operators, and others making and facilitating sales to 
Washington consumers was signed into law. At the outset, House Bill 2163 notes that 
Washington State and its local governments will “lose out on” an estimated $353 million 
in sales and use taxes in fiscal year 2018 from remote sales, reducing funds that would 
otherwise be available for public education, health care, infrastructure, and other vital 
public services. To address this “significant harm and unfairness” resulting from the 
Quill physical presence nexus rule, House Bill 2163 adopts a “new program” that 
applies to remote sellers, “marketplace facilitators,” and so-called “referrers” effective 
January 1, 2018. The program, oddly, is framed as an election—a remote seller meeting 
a specified threshold of gross receipts from retail sales into Washington must elect to 
either collect retail sales or use tax on taxable retail sales or comply with certain sales 
and use tax notice and reporting provisions. This election/mandate also extends to 
marketplace facilitators that facilitate sales on behalf of third-party remote sellers as 
well as referrers. 
 
Remote Sellers 

A “remote seller” is defined as any seller, other than a marketplace facilitator or referrer, who 
does not have a physical presence in Washington State and makes retail sales to Washington 
State purchasers. Effective January 1, 2018, a remote seller that during the current or 
immediately preceding calendar year has at least $10,000 of gross receipts from retail sales 
sourced to Washington State must elect between (1) collecting and remitting Washington sales 
and use tax or (2) complying with use tax reporting requirements.1 If the remote seller elects to 
collect and remit, that election is binding on the seller until January 1 of the calendar year that 
is at least 12 consecutive months after the remote seller begins collecting.  The bill sets forth 
procedures under which an entity may change its election. If the Department discovers that a 
seller that is required to “report or remit” is not remitting, the seller is “conclusively presumed” 
to have elected to report.  
 
The use tax notice requirements are as follows:  
 

1. The seller must post a “conspicuous” notice on its website, marketplace, platform, or 
catalog stating that sales tax is due on certain purchases and that Washington State 
requires the purchaser to file a use tax return.  
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2. The seller must provide a notice to each consumer at the time of sale that contains 
certain information and is prominently displayed on all invoices,  order forms, or sales 
receipts provided to the purchaser (both in paper or electronic form).  

3. The seller must provide a report to each Washington consumer by February 28 of 
each year. The report must include certain information specified in the bill (including a 
listing, by date, of the general type of product purchased and the price of each 
product) and must be made by first class mail to the consumer’s billing address (or 
shipping address if the billing address is unknown). If the billing or shipping address is 
not known to the seller, the report can be emailed. If the report is mailed via first class 
mail, the envelope must contain words indicating that important tax information is 
enclosed. Likewise, if the report is sent via email, the subject line must indicate that 
important tax information is enclosed.  

4. A seller must provide a report to the Department of Revenue by February 28 of each 
year with certain specified information on Washington consumers that received the 
report referenced under No. 3 above that year.  Specifically, the report to the 
Department must include the name and billing address of the consumer, the shipping 
address for each product sold to such consumer for delivery to a location in 
Washington, and the total dollar amount of purchases made by such consumer. This 
report must also include an affidavit signed under penalty of perjury from an officer of 
the seller affirming that the seller made reasonable efforts to comply with the 
applicable sales and use tax notice and reporting requirements.    
 

Every seller subject to the requirements must preserve, for a period of five years, records 
necessary for the Department to verify the seller’s compliance with the reporting requirements.   
 
Under House Bill 2163, the Department must assess a $20,000 penalty for failure to comply 
with the notices required under No. 1 and No. 2 above. The penalty may be imposed only once 
per calendar year, regardless of the number of these notices the seller fails to provide.  For 
failing to provide the report to a Washington consumer required under No. 3, the penalty is:  
 

• $5,000, if the seller’s Washington gross receipts are less than $50,000 for the 
calendar year;  

• $10,000, if the seller’s Washington gross receipts are at least $50,000 but less than 
$150,000; 

• $50,000, if Washington gross receipts are at least $150,000 but less than $300,000; or 
• $100,000, if Washington gross receipts are at least $300,000, plus $20,000 for every 

$50,000 in gross receipts over $300,000. 
 

With respect to the annual report to the Department, a seller that fails to provide such report 
must be assessed a penalty of $25 multiplied by the number of consumers that should have 
been included in the report, but not less than $20,000 for any calendar year.  Presumably, a 
less than complete report would likewise be subject to such penalties. There is a four year 
statute of limitations for purposes of assessing penalties for failure to provide notices or 
reports, and the penalties are cumulative.  
 
There are several provisions addressing the application of penalties and interest. Notably, the 
Department must waive penalties and interest if the Department determines that the seller’s 
failure to fully comply with the notice or reporting requirements was due to circumstances 
beyond the seller's control. The Department may waive penalties if it determines that the failure 
of the seller to fully comply with the notice or reporting requirements was due to reasonable 
cause and not willful neglect. 
 
The provisions applicable to remote sellers are actually fairly straightforward (assuming the 
remote seller is not making sales through a market facilitator or referrer). Essentially, remote 
sellers must voluntarily collect and remit Washington sales and use tax or comply with the use 
tax notice requirements effective January 1, 2018, if they have at least $10,000 in sales to 
Washington consumers.  However, unlike similar laws adopted in other states, Washington’s 



sales and use tax economic nexus threshold of $10,000 is quite low. The penalties for failure to 
comply with the use tax notice requirements, in contrast, are quite high.  
 
Marketplace Facilitators  

House Bill 2163 also applies to market facilitators, and this is where the legislation gets more 
complicated. A “marketplace facilitator” is defined as a person that contracts with a seller to 
facilitate, for consideration, the sale of the seller's products through a catalog, or a physical or 
electronic marketplace, and engages directly or indirectly, in certain specified activities. These 
activities include, but are but not limited to, transmitting or otherwise communicating the offer 
or acceptance between the buyer and seller and owning or operating the infrastructure, 
electronic or physical, or technology that brings buyers and sellers together. A marketplace 
facilitator must also engage in at least one of various other specified activities related to a 
seller’s products (e.g., providing payment processing services for the seller’s products, 
providing fulfillment or storage services, listing products for sale, taking orders, branding sales 
as sales of the marketplace facilitator, or advertising or promotion).    
 
House Bill 2163 also defines the term “marketplace seller,” which is a seller that makes retail 
sales through any physical or electronic marketplace operated by a marketplace facilitator. A 
marketplace facilitator is “deemed to be an agent” of a marketplace seller making sales 
through the facilitator.  
 
Effective January 1, 2018, a marketplace facilitator that during the current or immediately 
preceding calendar year has at least $10,000 of gross receipts from retail sales (either its own 
sales or sales made as an agent of a marketplace seller) sourced to Washington State or that 
has a physical presence in Washington, must elect to either collect and remit Washington 
sales and use tax or comply with the use tax reporting requirements with respect to (1) retail 
sales through the marketplace facilitator's marketplace by or on behalf of marketplace sellers 
that do not have a physical presence in Washington; and (2) a marketplace facilitator's own 
retail sales, if the marketplace facilitator does not have a physical presence in Washington.2 In 
other words, if the marketplace facilitator is facilitating sales for a seller that has a physical 
presence in Washington, regardless of whether that seller is collecting and remitting, the 
marketplace facilitator is not required to make an election with respect to that seller’s sales.  
 
It is important to note that the burden of the reporting obligations falls on the marketplace 
facilitator if the remote seller does not collect.3 If the remote marketplace seller is not collecting 
retail sales tax and the marketplace facilitator elects to comply with the notice and reporting 
requirements (in lieu of collecting), the principal (the marketplace seller) is relieved of the 
obligation to comply with the notice and reporting requirements with respect to those sales 
going through the facilitator.  The use tax notice reporting requirements (and corresponding 
penalties and relief therefrom) that apply to marketplace facilitators are essentially the same as 
those applicable to remote sellers.  
 
Referrers 

A referrer is defined as a person (other than a person engaged in the business of printing or 
publishing a newspaper) that contracts with a seller to list or advertise for sale one or more 
items in any medium, including a website or catalog; receives a commission, fee, or other 
consideration from the seller for the listing or advertisement; transfers, via telephone, internet 
link, or other means, a purchaser to a seller or an affiliated person to complete the sale; and 
does not collect receipts from the purchasers for the transaction.    A “referrer" does not include 
a person that (1) provides internet advertising services, and (2) does not ever provide either 
the marketplace seller's shipping terms or advertise whether a marketplace seller charges 
sales tax.  
 
Referrers must likewise elect to collect and remit or comply with specified use tax notice 
requirements. However, for referrers the gross receipts threshold is at least $267,000 of gross 
income from providing referral services apportioned to Washington (plus any income from the 
referrer’s own retail sales, if any). Furthermore, for referrers, the election applies only to (1) 



retail sales directly resulting from a referral of the purchaser to a marketplace seller that does 
not have a physical presence in the state, and (2) the referrer’s own sales if the referrer does 
not have a physical presence in Washington. A “referrer may make different elections” with 
respect to these sales. Thus, for example, a referrer may elect to collect sales and use tax on 
its own sales, but comply with the use tax notice and reporting requirements with respect to 
sales for which it acts in a referral capacity.  Market facilitators do not have this option.  
 
The notice and reporting requirements for referrers are different from those for facilitators and 
sellers, reflecting their level of involvement in the transaction. The requirements for referrers 
are as follows:   
 

1. The referrer must post a “conspicuous” notice regarding use tax obligations on its 
platform. The notice must meet certain requirements, including but not limited to, 
stating that sales or use tax is due on certain purchases and that Washington State 
requires the purchaser to file a use tax return if retail sales tax is not assessed on the 
sale.  

2. A referrer must, by February 28 of each year, provide a notice to marketplace sellers 
to whom the referrer transferred a potential purchaser located in Washington. This 
notice must contain certain information and statements, including a statement that a 
seller with $10,000 in Washington-sourced sales must either collect tax on its sales or 
comply the with use tax reporting requirements outlined above.  

3. Also by February 28 each year, a referrer must provide the Department of Revenue 
with a list of sellers who received the notice under No. 2 above.  

 
The Department must assess a $20,000 penalty against any referrer that fails to provide the 
notice required under No. 1. A referrer that fails to provide notice to sellers to whom a potential 
Washington purchaser is referred or the list to the Department under No. 3 above will be 
subject to a penalty of:  
 

• $50,000 if Washington apportioned gross referral income is at least $267,000 but less 
than $300,000; or  

• If Washington gross referral income is $300,000 or greater, $100,000 plus $20,000 for 
every $50,000 over $300,000.  

 
Provisions described above regarding the waiver or abatement of penalties assessed against 
marketplace facilitators and remote sellers are also applicable to penalties assessed against 
referrers. 
 
Transactions Involving Remote Sellers, Marketplace Facilitators and Referrers 
 
House Bill 2163 provides some guidance on situations where a remote seller is also making 
sales through a marketplace. A marketplace seller obligated to elect to collect and remit or 
comply with the notice requirements is not required to collect taxes on retail sales made 
through a marketplace or resulting from a referral if the marketplace seller has obtained 
documentation from the marketplace facilitator or referrer indicating that the marketplace 
facilitator or referrer is registered with the Department and will collect and remit applicable 
taxes due on such sales. This provision does not apply if the marketplace facilitator or referrer 
fails to collect the proper amount of tax due to incorrect information being provided to the 
marketplace facilitator or referrer by the seller. If a remote seller is also a “marketplace seller,” 
House Bill 2163 specifies that the marketplace seller is relieved of its obligation to collect sales 
or use taxes with respect to all taxable retail sales through a marketplace operated by a 
marketplace facilitator that provides the marketplace seller with written confirmation that the 
marketplace facilitator has elected to comply with the notice and reporting requirements in lieu 
of collecting sales and use taxes.4 As noted above, if the marketplace facilitator complies with 
the notice and reporting requirements, the remote marketplace seller is not subject to the 
notice and reporting requirements with respect to those sales. If the referrer makes an election 
to comply with the notice and reporting requirements (which includes only having the 
appropriate notice on its platform, notifying the seller that it is responsible for collecting or 



reporting, and notifying the Department of the sellers that were so notified), marketplace sellers 
to whom a referral is made by the referrer remain subject to the notice and reporting 
requirements as they pertain to providing the notice on invoice as well as providing an annual 
report to the consumer and to the Department. 
 
A marketplace facilitator or referrer is partially relieved of liability for failing to collect the correct 
amount of tax due if there is no affiliation with the seller and the failure to collect tax was not 
due to an error in sourcing. For calendar year 2018, relief may not exceed 10 percent of tax 
due on taxable retail sales by the marketplace facilitator as an agent of a marketplace seller; 
for the 2019-2023 calendar years, the liability relief may not exceed five percent of tax due; 
and for the 2024 calendar year and thereafter, the liability relief may not exceed three percent 
of the total tax due.  For a referrer, for calendar year 2018, relief may not exceed ten percent of 
tax due on taxable retail sales directly resulting from a referral of the purchaser to the 
marketplace seller by the referrer; for the 2019-2023 calendar years, the liability relief may not 
exceed five percent of tax due; and for the 2024 calendar year and thereafter, the relief liability 
may not exceed three percent of the total tax due. If the marketplace facilitator or referrer is 
relieved of liability, so is the seller, if the seller has obtained documentation from the 
marketplace facilitator or referrer indicating that the marketplace facilitator  is registered and 
will collect tax due and the liability is not the result of incorrect information given to the 
marketplace facilitator by a marketplace seller.  
 
No class action may be brought against a marketplace facilitator or referrer in any court in the 
state on behalf of purchasers arising from or in any way related to an overpayment of sales or 
use tax collected by the marketplace facilitator or referrer, regardless of whether that claim is 
characterized as a tax refund claim.  
 
Summary Chart of Obligations under House Bill 2163 
 

Summary of Obligations* 

Type of Sale Remote seller 
obligation 

Marketplace 
facilitator 
obligation 

Referrer obligation 

Remote sales by 
remote seller 
directly 

Collect or report N/A N/A 

Facilitated remote 
sales where seller 
does not collect 

None 

Collect or report. 
(Still required to 
collect or report if 
seller is reporting.) 

N/A 

Facilitated remote 
sales where seller 
collects 

Remote seller is 
collecting None N/A 

Referred remote 
sales where seller 
does not collect 

None if referrer 
collects; report if 
referrer elects to 
report 

N/A 

Collect or report. 
(Still required to 
collect or report if 
seller is reporting.) 

Referred remote 
sales where seller 
collects 

Remote seller is 
collecting N/A None 

*assumes remote seller, marketplace facilitator, or referrer meets the threshold to be 
required to collect or report 

 
Next steps 

Remote sellers, marketplace facilitators, and referrers will need to carefully consider their 
obligations under House Bill 2163. Although one court (the Tenth Circuit Court of Appeals) 



 

previously concluded that Colorado’s use tax notice and reporting requirements (which are 
similar to those in HB 2163) are constitutional, that holding is not binding on federal courts in 
Washington State, which is in the Ninth Circuit.  Furthermore, there are significant differences 
between Colorado’s law and the requirements enacted in Washington State. Notably, the 
Washington State requirements are extended to referrers and marketplace facilitators and 
have much harsher penalties. For more information, please contact Michele Baisler, Sarah 
McGahan, or Harley Duncan.  

  
 

  

1. This is assuming that the sales are not facilitated by a marketplace facilitator. If the sales are facilitated, then the 
facilitator bears the burden of collecting or reporting on those sales (unless the seller is collecting). If the 
marketplace facilitator provides documentation to the seller indicating that the marketplace facilitator is collecting or 
reporting on the seller’s sales, then the seller is relieved of its obligation to collect or report on such sales.   
 
2. Until January 1, 2020, the requirement to collect and remit tax or comply the notice requirements does not apply 
with respect to the retail sale of digital products and digital codes, other than (A) specified digital products and 
digital games and (B) digital codes used to redeem specified digital products and digital games, by a marketplace 
seller through a marketplace facilitator or directly resulting from a referral. 
 
3. If the remote seller is reporting on the sales and the sales are made through a marketplace facilitator, the burden 
is on the marketplace facilitator to collect or report, as well, on those same sales. 
 
4. Until January 1, 2020, a marketplace seller is not relieved of the obligation to collect taxes or comply with the 
notice requirements with respect to retail sales of digital products and digital codes, other than specified digital 
products and digital games and digital codes used to redeem specified digital products and digital games. 
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