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2017 Priorities for Boards and Audit Committees

U.S. business update for Japanese companies

Jnet newsletter

Drawing on interactions with corporate directors and business leaders  over the past year as well as insights from recent surveys, 
the KPMG Board Leadership Center has highlighted critical issues for corporate board members, audit committee members, and 
private company directors to keep in mind as they consider and carry out their 2017 agendas.

The information contained herein is of a general nature and is not intended to address the 
circumstances of any particular individual or entity. Although we endeavor to provide accurate 
and timely information, there can be no guarantee that such information is accurate as of the 
date it is received or that it will continue to be accurate in the future. No one should act upon 
such information without appropriate professional advice after thorough examination of the 
particular situation.
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On the 2017 Private Company Board Agenda
On the 2017 Board Agenda

In 2017, corporate performance will still require the essentials—
managing key risks, innovating and capitalizing on new opportunities, 
and executing on strategy. But the context is changing quickly—and 
perhaps profoundly—as advances in technology, business model 
disruption, heightened expectations of investors and other stakeholders, 
and global volatility and political shifts challenge companies and their 
boards to rethink strategy development and execution, and what it 
means to be a corporate leader.
 
“The challenge for every board in 2017 will be to make the most of its 
time together, focus on what counts, and keep the company’s eye on 
the long game,” said Dennis T. Whalen, leader of the KPMG Board 
Leadership Center. “All the uncertainty out there poses risks, but it also 
presents opportunities. The board’s job is to help ensure the company 
is taking smart risks, staying agile, and being responsive to changing 
competitive conditions and stakeholder expectations. And it all starts 
with a focused agenda.”

On the 2017 Audit Committee Agenda
Financial reporting, compliance, and the risk and internal control 
environment will continue to be put to the test in 2017 by slow growth 
and economic uncertainty, technology advances and business model 
disruption, cyber risk, greater regulatory scrutiny, and investor demands 
for transparency, as well as dramatic political swings and policy changes 
in the U.S., UK, and elsewhere. Focused, yet flexible agendas—
exercising judgment about what does and does not belong on the 
committee’s agenda and when to take deep dives—will be critical.

For more information, download the full report below.

Download Now
On the 2017 Audit Committee Agenda > (PDF/88.5KB)

https://home.kpmg.com/content/dam/kpmg/us/pdf/2017/02/on-
the-2017-audit-committee-agenda.pdf

Questions?
If you have any questions about this article please 
reach out to your KPMG engagement team or email 
us at us-kpmg-jp@kpmg.com.

https://home.kpmg.com/content/dam/kpmg/us/pdf/2017/02/on-the-2017-board-agenda.pdf
https://home.kpmg.com/content/dam/kpmg/us/pdf/2017/02/on-the-2017-private-company-board-agenda.pdf
mailto:us-kpmg-jp@kpmg.com
https://home.kpmg.com/content/dam/kpmg/us/pdf/2017/02/on-the-2017-audit-committee-agenda.pdf


2 | Jnet Newsletter: Issue 1 – 2017

Harnessing the Power of Cognitive Technology to Transform the Audit

U.S. business update for Japanese companies

Jnet newsletter

In the audit context, cognitive technology allows auditors to obtain and 
analyze information from non-traditional sources, including social media 
sites, TV, radio and the Internet, and determine if any of this external 
information may impact an audit, either directly or indirectly. The auditor 
can then combine and process all of this information, together with the 
client’s own financial and other records, and through the use of 
advanced analytics draw a deeper, more robust understanding of 
potential risks. These capabilities can also help increase the level of 
detail available for review, and the speed with which very large amounts 
of both structured and unstructured data can be evaluated.

“Auditors can then use this analysis to deliver high quality audits that 
dig deeper into the data and reveal more about a business and its risks,” 
stated Marc Macaulay, KPMG’s US Cognitive Technology Audit Leader. 
“The bottom line is that cognitive technology will enhance the ability of 
auditors to conduct a more detailed evaluation of financial and other 
information, pinpoint data outliers and anomalies, and identify potential 
reporting, controls, or process issues more readily.”

Cognitive technology presents a powerful and eventually indispensable 
tool in the audit process. But at the end of the day, it’s still a tool.  It’s 
an audit professional who makes the critical decisions and has the 
responsibility to make the final call on the audit opinion.  Auditing firms 
that make significant investments in these powerful, innovative 
technologies – and combine these capabilities with the skills and 
knowledge of qualified professionals – will be the ones able to deliver 
high quality audits with deeper insights on an organization’s controls, 
accounting practices and reporting processes.

The audit profession and the organizations they serve recognize that a 
data tsunami is on its way, with today’s consumers and businesses 
producing more data in a year than prior generations produced in their 
lifetime. With the digitization of our society and our lives, everything 
creates data. As a result, the auditing profession must develop and 
deploy advanced technologies to harness this explosion of data, and 
unleash the insights embedded within it, in order to advance audit 
quality and provide a deeper understanding of business and financial 
reporting risks, processes and controls.

A recent Forbes Insights survey found that 58 percent of auditors and 
businesses believe technology will have the single biggest impact on 
the audit over the next three to five years.  And by 2020, smart 
machines will be a top-five investment priority for more than 30 percent 
of chief information officers. Perhaps that’s why more than two-thirds 
of CEOs in KPMG’s 2016 CEO Outlook survey said the next three years 
will be more critical for their industries than the previous 50 years. 
What’s more, there’s widespread agreement that the impact of this 
innovation revolution will be positive for organizations that engage 
auditors: 59 percent of respondents to the Forbes survey agreed that 
advanced technology will enable a deeper, more sophisticated analysis 
of data as part of the audit.

Cognitive technology (also frequently referred to as cognitive automation 
or artificial intelligence) essentially is an algorithm or chains of algorithms 
that enable software to absorb information, and reason and think in ways 
similar to human beings. When combined with advances in digital 
automation, process automation, and data and analytics (D&A), cognitive 
technology can have a profound impact across a broad spectrum of 
working environments and occupations. The power and flexibility of 
cognitive technology is well-suited for professions where knowledge 
workers predominate. For example, the technology can be used to 
schedule airline flights and navigate airplanes from one location to 
another. Just as impressive is its impact in the medical profession, 
where highly sophisticated technology is used to diagnose disease and 
help doctors research effective treatment protocols.

The information contained herein is of a general nature and is not intended to address the 
circumstances of any particular individual or entity. Although we endeavor to provide accurate 
and timely information, there can be no guarantee that such information is accurate as of the 
date it is received or that it will continue to be accurate in the future. No one should act upon 
such information without appropriate professional advice after thorough examination of the 
particular situation.
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For more information, download the full report below.

Download Now
Harnessing the Power of Cognitive Technology to Transform 
the Audit > (PDF/0.98MB)

https://home.kpmg.com/content/dam/kpmg/us/pdf/2017/02/
Harnessing-the-Power-of-Cognitive-Technology-to-Transform-
the-Audit.pdf

Questions?
If you have any questions about this article please 
reach out to your KPMG engagement team or email 
us at us-kpmg-jp@kpmg.com.

https://home.kpmg.com/content/dam/kpmg/us/pdf/2017/02/Harnessing-the-Power-of-Cognitive-Technology-to-Transform-the-Audit.pdf
mailto:us-kpmg-jp@kpmg.com
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I see. I think. I drive. (I learn).
How deep learning is revolutionizing the way we interact with our cars

U.S. business update for Japanese companies

Jnet newsletter

“Automakers always owned the “secret sauce” of the vehicle,” said 
Tom Mayor, Industrial Manufacturing Strategy Practice Leader at KPMG. 
“But with deep learning, somebody else has it, and for car companies 
to control the algorithms driving the vehicle, they will need the people 
who design them. The problem is, deep learning specialists are not 
exactly flocking to the auto industry.”

In the research, KPMG identifies the key developments for automakers 
to contemplate if they are to survive:

Deep learning, an advanced form of artificial intelligence and dynamic 
way of computerized decision-making, is driving significant change for 
autonomous cars and for the automotive and transportation industry. In 
fact, a new KPMG report projects that by 2030 a new mobility services 
segment tied to products and services related to autonomy, mobility, 
and connectivity will be worth well over $1 trillion globally.

The new KPMG report titled “I see. I think. I drive. (I Learn),” notes that 
the direct impacts of deep learning will revolutionize the nature of doing 
business for automakers. Deep learning is a critical enabler of building a 
self-driving vehicle that can operate without human intervention. 
Underlying those efforts is the need for the vehicle to “see,” “think,” 
“drive,” and “learn.” It is through this last “learning” step where deep 
learning will be critical to achieving fully autonomous cars.

“Deep learning is accelerating autonomy faster than anyone could’ve 
imagined, and it has far-reaching implications for the industry and societal 
mobility as a whole,” said Gary Silberg, KPMG’s national automotive 
leader. “If a car can’t learn, then it’s still reliant on millions and millions of 
lines of code, with such complexity and ambiguity, that full autonomy 
wouldn’t be achievable for many years to come.”

Silberg feels that “it is a new era in automotive product development and 
manufacturing—one that emphasizes the car’s nervous system, which 
includes computer “brain,” sensors, controls, driver interaction and data 
storage even more than the powertrain. This is an enormous shift in 
organizational structure, talent acquisition, and operating model for most 
car manufacturers.”

According to KPMG, this is a critical juncture in the history of the auto 
industry - as OEMs and tech companies face off in a war for specialized 
talent. People with deep learning expertise are in short supply, and the 
pool of experts among those specialists is even smaller. This makes it 
difficult for traditional automakers to compete with tech leaders. In 
addition, universities cannot keep pace with the autonomous driving 
market demands for talent.

The information contained herein is of a general nature and is not intended to address the 
circumstances of any particular individual or entity. Although we endeavor to provide accurate 
and timely information, there can be no guarantee that such information is accurate as of the 
date it is received or that it will continue to be accurate in the future. No one should act upon 
such information without appropriate professional advice after thorough examination of the 
particular situation.
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Vehicle operation and ownership is changing. With deep learning, 
autonomy and mobility, car ownership is shifting from individually-
owned vehicles to shared driving experiences, increasing consumer 
focus on mobility and transportation on demand.

•

Mobility services will be a major new market and therefore a 
critical battleground. By 2030, a new mobility services segment 
worth well over $1 trillion dollars will emerge for products and 
services related to autonomy, mobility, and connectivity.

•

Most car companies won’t simply be automakers anymore. As 
deep learning accelerates autonomy, carmakers will make choices 
whether to remain pure automakers or to become mobility service 
providers, or both.

•

Talent is the new arms race. There are precious few people 
capable of building deep learning systems. Automotive players are 
already scrambling to find them.

•

The nervous system will become the center of the vehicle design. 
Automotive product development and manufacturing is changing to 
emphasize the car’s nervous system, which includes computer 
“brain,” sensors, controls, driver interaction and data storage even 
more than the powertrain.

•

For more information, download the full report below.

Download Now
I see. I think. I drive. > (PDF/4.20MB)

https://home.kpmg.com/content/dam/kpmg/us/pdf/2017/02/I-see-
I-think-I-drive.pdf

Questions?
If you have any questions about this article please 
reach out to your KPMG engagement team or email 
us at us-kpmg-jp@kpmg.com.

mailto:us-kpmg-jp@kpmg.com
https://home.kpmg.com/content/dam/kpmg/us/pdf/2017/02/I-see-I-think-I-drive.pdf
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Auditing & Accounting Update

U.S. business update for Japanese companies

Jnet newsletter

FASB Revenue TRG Holds Last Scheduled Meeting
Defining Issues 16-36 reports that the FASB Transition Resource Group 
for Revenue Recognition (TRG) met on November 7 and discussed 
implementation issues raised by stakeholders. The Board said that it 
does not expect additional standard setting before the effective date of 
the revenue standard beyond the technical corrections already in 
progress.

In this section, we provide brief updates on regulatory 
developments in auditing and accounting that may impact 
Japanese companies in the United States. Further discussion of 
the issues can be found in KPMG's Department of Professional 
Practice's Defining Issues
http://search.kpmginstitutes.com/?bigi=1&q=Defining+Issues&x=0&y=0

Go to Defining Issues 16-36 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-36-fasb-revenue-
trg.pdf

EITF Reaches Final Consensus on Employee Benefit Plan 
Reporting Issues
Defining Issues 16-37 reports that the FASB’s Emerging Issues Task 
Force (EITF) reached a final consensus on employee benefit plan master 
trust reporting issues at its November 17 meeting. The consensus 
would clarify how employee benefit plans should present and disclose 
investments in master trusts. The FASB will consider these decisions at 
its November 30 meeting.

Go to Defining Issues 16-37 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-37-eitf.pdf

FASB Proposes Scope Clarification for Share-based Payment 
Modifications
Defining Issues 16-38 reports that the FASB’s proposed ASU would 
clarify what constitutes a modification of a share-based payment award. 
The proposal would specify when companies would need to apply 
modification accounting.

Go to Defining Issues 16-38 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-38-share-based-
payment-modification.pdf

SEC Staff Clarifies Effect of Rule Changes on Hedge Accounting
Defining Issues 16-39 reports that the SEC staff recently indicated that 
rule changes that will be made by certain central clearing parties (CCP) 
would not require their clearing members or end users to discontinue 
existing hedge accounting relationships. The SEC staff responded to 
accounting questions raised by the International Swaps and Derivatives 
Association, which asked for clarification about the accounting for these 
CCP rule changes.

Go to Defining Issues 16-39 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-39-sec-ccp-rule-
changes.pdf

FASB Proposes Changes to Accounting for Down-Round 
Financial Instruments
Defining Issues 16-40 reports that a recent FASB proposal would 
require companies to disregard down-round features when determining 
whether certain equity-linked financial instruments should be classified 
as liabilities or equity. Down-round features likewise would not affect 
ongoing measurement of financial instruments (when liability-classified) 
and would only be accounted for when they are triggered.

Go to Defining Issues 16-40 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-40-down-round.pdf

FASB Finalizes Technical Corrections to Revenue Standard
Defining Issues 16-41 reports that the FASB recently issued an ASU 
that provides disclosure relief, and clarifies the scope and application 
of the new revenue standard and related cost guidance. This ASU 
represents the last expected standard-setting activity on this topic 
before the revenue standard becomes effective.

Go to Defining Issues 16-41 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2016/defining-issues-16-34-income-tax-
intercompany.pdf

http://search.kpmginstitutes.com/?bigi=1&q=Defining+Issues&x=0&y=0
http://www.kpmg-institutes.com/content/dam/kpmg/financialreportingnetwork/pdf/2016/defining-issues-16-36-fasb-revenue-trg.pdf
http://www.kpmg-institutes.com/content/dam/kpmg/financialreportingnetwork/pdf/2016/defining-issues-16-37-eitf.pdf
http://www.kpmg-institutes.com/content/dam/kpmg/financialreportingnetwork/pdf/2016/defining-issues-16-38-share-based-payment-modification.pdf
http://www.kpmg-institutes.com/content/dam/kpmg/financialreportingnetwork/pdf/2016/defining-issues-16-39-sec-ccp-rule-changes.pdf
http://www.kpmg-institutes.com/content/dam/kpmg/financialreportingnetwork/pdf/2016/defining-issues-16-40-down-round.pdf
http://www.kpmg-institutes.com/content/dam/kpmg/financialreportingnetwork/pdf/2016/defining-issues-16-41-revenue-technical-corrections.pdf


FASB Clarifies the Definition of a Business
Defining Issues 17-1 reports that the FASB recently issued an ASU 
that provides a new framework for determining whether transactions 
should be accounted for as acquisitions (or disposals) of assets or 
businesses. Early adoption is permitted.

Go to Defining Issues 17-1 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2017/defining-issues-17-1-fasb-definition-
business.pdf

FASB Proposes Simplification to Balance Sheet Classification 
of Debt
Defining Issues 17-2 reports that, as part of its simplification initiative, 
the FASB proposed changes to how companies classify debt as current 
or noncurrent on the balance sheet. The proposal would replace the 
existing detailed guidance with a principles-based approach that 
considers a company’s facts and circumstances as of the balance sheet 
date.

Go to Defining Issues 17-2 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2017/defining-issues-17-1-fasb-definition-
business.pdf

FASB Proposes Additional Inventory Disclosures
Defining Issues 17-3 reports that, as part of its broader disclosure 
framework project, the FASB proposed improvements to disclosures 
about inventory.

Go to Defining Issues 17-3 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2017/defining-issues-17-3-inventory-
disclosures.pdf

FASB Simplifies Goodwill Impairment Test
Defining Issues 17-5 reports that the FASB issued an ASU to simplify 
the measurement of goodwill impairment.

Go to Defining Issues 17-5 >
http://www.kpmg-institutes.com/content/dam/kpmg/
financialreportingnetwork/pdf/2017/defining-issues-17-5-goodwill-test.pdf
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Auditing & Accounting Update

Contacts

Michael Maekawa
Partner, Audit
KPMG LLP
E: tmaekawa@kpmg.com

Questions?
If you have any questions about this article please 
reach out to your KPMG engagement team or the 
contact listed with this article.
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Tax Update

U.S. business update for Japanese companies

Jnet newsletter

Tennessee: Proposed legislation would adopt single-
receipts factor apportionment
Legislation (Senate Bill 8) recently introduced in Tennessee, would 
adopt single-receipts factor apportionment for franchise and excise tax 
purposes. Specifically, effective for tax years beginning on or after July 
1, 2017, a taxpayer’s net earnings and net worth would be apportioned 
to Tennessee by use of the receipts factor only. For tax years beginning 
on or after July 1, 2016, net earnings and net worth are apportioned to 
Tennessee using a three-factor formula with triple-weighed sales (i.e., 
the sales factor accounts for 60 percent of the overall apportionment 
factor). Prior to this law change taxpayers apportioned their tax base to 
Tennessee using a three-factor double-weighted sales formula. Other 
fairly recent changes to Tennessee’s corporate tax regime include new 
factor presence nexus standards that apply for tax years beginning on 
or after January 1, 2016. Under these standards, taxpayers with over 
$500,000 of Tennessee-sourced sales will be deemed to have 
substantial nexus with Tennessee for franchise and excise, as well as
business tax purposes. Also effective for tax years beginning on or after 
July 1, 2016, changes have been made to the state’s related-party 
addback rules and new market-based sourcing provisions apply. Please 
stay tuned to TWIST for future updates on Tennessee Senate Bill 8.

New York: Voluntary compliance program reach back 
period reduced from twenty to ten years
The New York State Comptroller has recently revised the reach-back 
period for unclaimed property holders that participate in the Comptroller’s 
unclaimed property voluntary compliance (“VCA”) program. Prior to 
January 1, 2017, holders were subject to a look-back period back to the 
1996 report year. Under the new guidelines�applicable to enrollees in the 
voluntary compliance program after January 1, 2017�the look-back for 
general ledger property types (e.g., unclaimed wages, accounts payable 
checks, refund checks, merchandise credits, and gift certificates) has 
been shortened to report year 2007.

New York: MTA surcharge increased for 2017 tax year
The Metropolitan Transportation Business Tax Surcharge (MTA 
Surcharge) is imposed on the portion of New York State franchise tax 
(before the deduction of credits) allocated to the Metropolitan Commuter 
Transportation District (MCTD). Under the state’s 2014 tax reform 
legislation, for tax years beginning on or after January 1, 2016, the MTA 
surcharge rate is to be determined by the Commissioner by regulation 
so as to ensure that the revenues attributable to the surcharge remain 
revenue neutral.

In December 2016, the New York Department of Taxation and Finance 
amended regulations (as an emergency measure) providing that for tax 
years beginning on or after January 1, 2017, and before January 1, 2018, 
the MTA surcharge rate has increased from 28 percent to 28.3 percent. 
It should be noted that on the generally applicable 6.5 percent business 
income tax rate for 2017, the surcharge equates to an additional 1.839 
percent. These regulations were published in the state register on 
December 21, 2016. This rate will remain in effect until the 
Commissioner sets a new rate.

Organizations that hold unclaimed property but have not filed required 
reports, as well as those that have previously filed but did not report all 
property types are eligible to participate in the program. Benefits of 
participation include the elimination of interest or penalties and a shorter 
reach-back period than would be expected under an unclaimed property 
audit (the audit reach back period is to January 1, 1992 for General 
Ledger items).

In this section of Jnet, we provide brief updates on legislative, 
judicial, and administrative developments in tax that may impact 
Japanese companies operating in the United States.

January 2017

http://www.kpmg-institutes.com/institutes/taxwatch/events/podcast-series/twist-series.html


Overview

The release finalizes regulations that were proposed in May 2016 with 
“a limited number of changes” including:

A clarification that other exceptions in the previously existing 
regulations will not apply to prevent filing of Form 5472 under the 
new final regulations

•

The addition of rules addressing the tax year of domestic 
disregarded entities that now will be required to report

•

A revision to the effective date provision of the proposed regulations, 
for the new reporting and recordkeeping requirements

•

Background

Regulations proposed in May 2016 provided that domestic disregarded 
entities—deemed to be foreign-owned domestic corporations—would 
be required:

To file Form 5472, Information Return of a 25% Foreign-Owned U.S. 
Corporation or a Foreign Corporation Engage in a U.S. Trade or 
Business (Under Sections 6038A and 6038C of the Internal Revenue 
Code), and identify an expanded number of “reportable transactions” 
between the entity and its foreign owner or other foreign related 
parties

•

To maintain records establishing the accuracy of the information 
return and the correct U.S. tax treatment of the transactions

•

To obtain an employer identification number (EIN) by filing Form SS-4, 
and thus would be required to report responsible party information 
to the U.S. government

•

Final regulations

The preamble to the final regulations and the text of the final regulations 
clarify that:

The final regulations also provide that they apply to tax years of entities 
beginning on or after January 1, 2017, and ending on or after December 

The exceptions to the reporting requirements under Reg. section 
1.6038A-2(e)(3) and (4) with respect to small corporations and de 
minimis transactions are revised so as not to apply to a domestic 
disregarded entity that is wholly owned by a foreign person.

•

To facilitate compliance with the reporting requirements and filing of 
Form 5472, domestic disregarded entities will have the same tax year 
as their foreign owner if the foreign owner has a U.S. return filing 
obligation; however, if a foreign owner has no U.S. return filing 
obligation, the tax year of a domestic disregarded entity will be the 
calendar year.

•
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53.5 cents per mile for business miles driven 
(down from 54 cents per mile for 2016)

•

17 cents per mile driven for medical or moving purposes 
(down from 19 cents per mile for 2016)

•

14 cents per mile driven in service of charitable organizations 
(no change)

•
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South Carolina: New option for reporting federal 
adjustments
The South Carolina Department of Revenue has issued Revenue 
Procedure #16-1, which outlines a new optional, streamlined method 
of reporting federal changes to South Carolina. Currently, taxpayers 
must file amended South Carolina returns reporting any federal 
adjustments within 180 days after a final determination is issued by 
the IRS. Revenue Procedure #16-1 includes an approved sample 
worksheet for reporting changes under the streamlined reporting 
method. However, a taxpayer-created spreadsheet will be acceptable, 
provided that all information on the approved sample reporting format 
is reflected. Taxpayers using the optional method can submit their 
adjustments to the Department of Revenue by email or regular mail. 
Note that this optional reporting method is available only to report 
federal tax changes made by the IRS. For all other adjustments, 
taxpayers must file amended returns. The effective date of Revenue 
Procedure #16-1 is for federal tax adjustments reported to the 
Department on or after November 1, 2016.

Tennessee: New economic nexus standards also 
apply to state business tax
In recent years, a number of states, including Tennessee, have adopted 
economic nexus standards for corporate income tax purposes. In 
Tennessee, those standards also apply to the state’s business tax. As 
background, the Tennessee business tax is really two taxes—the state 
business tax and the city business tax. These gross-receipts type taxes 
are assessed for the privilege of conducting business within the state 
and certain cities and are based on receipts from the sale of both 
tangible personal property and services. Businesses are subject to city 
business tax if they have a physical location where business is 
conducted in a city that imposes a business tax. There is a different 
nexus standard for state business tax. In 2015, the Tennessee 
legislature adopted factor-presence nexus standards for excise (income), 
franchise, and state business tax purposes. Under these standards, a 
taxpayer whose total receipts from the sale in Tennessee of tangible 
personal property or services exceed the lesser of $500,000 or 25 
percent of the taxpayer’s total receipts during the tax period, will be 
deemed to have Tennessee nexus. Thus, businesses that lack a 
physical presence in Tennessee may nevertheless be subject to the 
state-level business tax. The state business tax is a gross receipts tax, 
meaning Public Law 86-272 protection does not apply.

Notice 2016-79: Standard mileage rates, decrease for 
2017
On December 13, 2016 the IRS issued an advance version of Notice 
2016-79 providing the standard mileage rates for taxpayers to use in 
computing the deductible costs of operating an automobile for business, 
charitable, medical, or moving expense purposes in 2017.

Notice 2016-79 [PDF 13 KB] provides that beginning January 1, 2017, 
the standard mileage rates for the use of a car (also vans, pickups or 
panel trucks) will be:

December 2016

Final regulations: Reporting obligations of foreign-
owned disregarded entity
The U.S. Treasury Department and IRS released on December 12, 2016 
for publication in the Federal Register final regulations (T.D. 9796) that 
treat a domestic disregarded entity, wholly owned by a foreign person, 
as a domestic corporation for the limited purposes of the reporting and 
recordkeeping requirements under section 6038A.

The final regulations [PDF 206 KB] amend existing regulations under 
section 6038A and section 7701, and will require affected domestic 
disregarded entities to file Form 5472 at such time and in such manner 
as the IRS Commissioner may prescribe in forms or instructions.

https://dor.sc.gov/resources-site/lawandpolicy/Advisory%20Opinions/RP16-1.pdf
https://dor.sc.gov/resources-site/lawandpolicy/Advisory%20Opinions/RP16-1.pdf
https://www.irs.gov/pub/irs-drop/n-16-79.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-12-13/pdf/2016-29641.pdf


Alabama: Domestic production activities deduction 
limitation based on federal, not Alabama, taxable 
income
Recently, the Alabama Tax Tribunal rejected a taxpayer’s attempt to 
base its domestic production activities deduction (DPAD) limitation on 
Alabama taxable income. The taxpayer at issue was an Ohio corporation 
that manufactured, distributed, and sold paint and paint-related products. 
For federal income tax purposes, the taxpayer filed as part of a 
consolidated tax return for the years at issue (2007-2009). In Alabama, 
the taxpayer filed separate returns. The DPAD is a federal income tax 
deduction for income attributable to “domestic production activities.” 
The amount of allowable DPAD for the tax years at issue was 6 percent 
of the lesser of (1) qualified production activities income, or (2) taxable 
income. In an earlier administrative decision, the ALJ had held that the 
DPAD taxable income limitation should be applied on a separate entity 

basis when a taxpayer files consolidated for federal purposes, but files 
a separate Alabama return.

The issue in the instant case was whether the limit was based on a 
taxpayer’s separate federal taxable income or the taxpayer’s separate 
pre-apportioned Alabama taxable income, which was its federal taxable 
income with the required Alabama adjustments. This approach resulted 
in a greater deduction because Alabama taxable income, before 
apportionment, resulted in a greater limitation. As support for its 
position, the taxpayer cited to an Alabama regulation that provides, in 
part, that when gain, loss, income, basis, or any other item is to be 
determined in accordance with federal law, such computations shall be 
applied to the amount determined under Alabama law. The taxpayer 
argued that this required a federal limitation, such as the DPAD 
limitation, to be applied to Alabama’s definition of taxable income. The 
Department argued that this regulation meant that federal limitations 
are to be applied to the amount of federal taxable income determined 
under Alabama law. The Tax Tribunal agreed with the Department. 
Notably, another section of the Alabama regulation at issue required 
that the federal limitation be calculated by using a taxpayer's separate 
entity federal taxable income. The regulation, when read in its entirety, 
supported the Department’s interpretation.
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13, 2017 (whereas the proposed regulations would have applied to tax 
years ending on or after the date that was 12 months after the date of 
publication of the final regulations in the Federal Register, without regard 
to the date on which the tax year began).

The final regulations will be published in the Federal Register on 
December 13, 2016.

Tax Update



Overview

The Fair Labor Standards Act (FLSA) establishes the federal minimum 
wage and overtime requirements.  Currently, the regulations generally 
mandate that employees working in excess of 40 hours per week are 
paid overtime at a rate of 1.5 times their regular wage unless they are 
classified as “exempt” under a two-part test based on the employee’s 
specific job duties and a salary threshold (currently $23,660). 

The rules were recently revised for the first time in over a decade 
through Department of Labor (DOL) regulations (scheduled to be 
effective December 1, 2016) that, among other things, increase the 
salary threshold to a standard salary level of $47,476, or the 40th 
percentile of weekly earnings for full-time, salaried workers in the 
lowest wage Census Region (currently the South). As a result of this 
higher salary threshold, it has been estimated that this shift will cause 
at least 4.2 million employees who are currently classified as exempt to 
be at risk of becoming non-exempt.

What to do?

Employers had been ramping up for changes to the FLSA based on the 
DOL regulations schedule to take effect on December 1, 2016.  
Employers need to review their proposed overtime policies and be 
prepared to consider halting implementation on some or all revisions to 
existing overtime policies/procedures while continuing to monitor 
developments as the case proceeds through the courts and the new 
administration takes office next year.

Tax legislation originates in House

Under the U.S. Constitution, revenue measures must originate in the 
House. It seems likely that the House will start the tax reform process 
by moving a bill that is based on the "blueprint” for tax reform that House 
Republicans released in June 2016, modified to include additional detail 
and to incorporate input from the Trump Administration. During the 
course of the presidential campaign, Trump modified elements of his tax 
proposals to correspond more closely with the blueprint, although 
differences remain.

Challenge and district court injunction

Twenty-one states and 50 business groups brought suit challenging the 
rules in the U.S. District Court for the Eastern District of Texas, noting 
that the significant compliance costs would cause irreparable harm by 
forcing states and businesses to substantially increase their labor costs.

Federal District Court Judge Mazzant enjoined enforcement of the rules, 
noting that the provision “creates essentially a de facto salary-only test.” 
Judge Mazzant further concluded that the rules violate the Administrative 
Procedures Act by implementing an automatic wage update without the 
requisite notice and comment period. An appeal by the Labor Department 
would be to the U.S. Court of Appeals for the Fifth Circuit—a court that 
previously blocked executive action on immigration.

Overtime rules, scheduled for December 1, are put on 
hold
Changes to the overtime standards from the Department of Labor 
were scheduled to be effective December 1, 2016. However, a court 
challenge may affect implementation of these new rules.

Comparison of House Republican “blueprint” and 
Trump's tax proposals
With Donald Trump in the White House as of January 20, 2017, and 
Republicans controlling both the House and the Senate in the next 
Congress, the odds of significant tax legislation being enacted in 2017 
or 2018 have increased significantly.

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY KPMG TO 
BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY OTHER PERSON OR ENTITY FOR 
THE PURPOSE OF (i) AVOIDING PENALTIES THAT MAY BE IMPOSED ON ANY TAXPAYER 
OR (ii) PROMOTING, MARKETING OR RECOMMENDING TO ANOTHER PARTY ANY 
MATTERS ADDRESSED HEREIN.

The views and opinions are those of the author and do not necessarily represent the views and 
opinions of KPMG LLP. All information provided is of a general nature and is not intended to 
address the circumstances of any particular individual or entity.
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Questions?
If you have any questions about this article please 
reach out to your KPMG engagement team or the 
contact listed with this article.

Contacts

Mie Igarashi
Partner, Tax
KPMG LLP
E: mieigarashi@kpmg.com

mailto:mieigarashi@kpmg.com
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