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Briefing

International briefing 

Speed read
An informal ECOFIN meeting which discussed corporate 
taxation challenges of the digital economy has received a lot of 
media attention. At home, we’ve finally seen the second Finance 
Bill for 2017, which includes the CIR legislation and changes to 
the hybrids rules. The OECD has published materials on hybrids 
and CBCR; and, in the US, President Trump has again been 
talking about tax reform. In Europe, the Luxembourg 
government has introduced a bill to bring in a new IP tax regime, 
major tax reform is underway in Belgium, and Italy’s ‘allowance 
for corporate equity’ has been refined.
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It is two months since my last update as August is
generally a very quiet month in the world of international 

tax. This year was no different with the exception of a few 
new announcements in Europe which I discuss below. 
However, things are starting to pick up again now with 
a lot of media attention focused on an informal meeting of 
the Economic and Financial Affairs Council (Ecofin) 
of the EU held in Estonia on 15 and 16 September where 
EU finance ministers discussed corporate taxation 
challenges of the digital economy. This was in response 
to concerns about international taxation rules not being 
geared to the modern, digitalised economy, leading to 
some digital companies paying ‘minimal amounts of tax’ in 
European countries. This was followed by a 
communication from the European Commission on 21 
September setting out its views on the critical challenges as 
well as potential long and short term solutions.

The Commission believes the following two main 
challenges should be addressed to ensure that profits are 
taxed where value is created: 
l nexus, i.e. determining which state has taxing rights  

over services provided digitally and a commercial presence is 
only virtual; and
l Value creation, i.e. allocating profits to such a virtual
presence, where value is created through intangible assets, 
data and knowledge.

In the long-term, the Commission recommends that 
international tax rules should be amended to embed the 
taxation of the digital economy in the general international 
corporate tax framework and to update indicators of a 
significant economic presence in line with the new 
digitised business model, i.e. an updated definition of 
permanent establishment. For the short term, the 
Commission proposes three options:
l an equalisation tax on turnover;
l a withholding tax on digital transactions; or
l a levy on revenues generated from the provision of 

digital services or advertising activity.
The communication is intended to provide a basis 

for discussion during a Digital Summit to be held on 
29 September. The aim is to achieve consensus on the 
best way forward during the Council meeting in 
December, followed by a legislative proposal from the 
Commission by spring 2018.

With the ongoing Brexit discussions still far from 
reaching any conclusion, the direct impact for the UK of 
these developments is hard to predict at the moment.

Here in the UK, after a quiet summer, September began 
with what felt like a barrage of confusingly titled Finance 
Bills. However, if we ignore the formal names provided by 
parliament, the position is relatively straightforward.

First of all, on 8 September we had the second Finance Bill 
of 2017, which was effectively everything that had been 
dropped from the original Finance Bill in order for it to 
be rushed through parliament before the general election. Of 
most note from an international tax perspective, this Bill 
contains the long-awaited legislation on the corporate interest 
restriction and revisions to the UK rules on hybrids. No 
changes of any significance have been made to either of these 
pieces of legislation since the update published in July.
Then, a few days later, in what was a surprise to many, 
we had ‘legislation day’; i.e. the publication for consultation 
of draft clauses for Finance Bill 2018. This was extremely 
short compared to recent years and contained nothing of 
particular interest from an international tax perspective. 
With the government’s attention so focused on Brexit, 
this very light Finance Bill is potentially a sign of things 
to come for the next year or two. The chancellor’s Budget, 
now confirmed for 22 November, may provide further 
evidence of a light touch on taxation while Brexit 
dominates attention.

BEPS/OECD update
The OECD has maintained some momentum on the base 
erosion and profit shifting (BEPS) project over the 
summer months. In July, it published its final 
recommendations on how jurisdictions should approach 
branch mismatch arrangements. This included five 
recommendations: some, but not all of which, align to the 
UK’s hybrid mismatch rules. Then, earlier this month, it 
released two sets of guidance on country by country (CBC) 
reporting. The guidance is intended to clarify certain 
aspects of the implementation and operation of CBC 
reporting for multinational entity groups and tax 
authorities, and comprises updates to the existing 
guidance, as well as a new set of guidance on the 
appropriate use of the information contained in CBC 
reports.

Global update
US: update on tax reform
In a speech given on 6 September, President Trump 
reiterated that passing tax cuts and tax reform would give 
the US a competitive edge in the global market place and 
would also rebuild the economy and create more jobs. In 
this speech, President Trump outlined the following points 
for tax reform:
l cutting the corporate income tax rate as much as possible 

but ‘ideally’ to a rate of around 15%;
l providing a special tax rate on income earned by small 

businesses;
l repatriating foreign earnings ‘parked’ overseas; and 
l moving to a territorial system of taxation (and ending 

the current worldwide system).

   |   29 September 2017 19



First published in Tax Journal 29 September 2017. Reproduced with permission.

Insight and analysis www.taxjournal.com

Although this speech explicitly called for a shift to a 
territorial system of taxation, this is not something that 
was included in an earlier joint statement of agreed 
principles from the Administration and congressional 
Republican leaders. Subsequent to this speech, House 
speaker Paul Ryan said that an outline on tax reform 
legislation would be released during the week of 25 
September (outstanding at the time of writing) and that 
this outline would reflect the consensus of the 
administration and congressional tax writers on tax 
reform, so we will need to wait for further specifics on the 
US federal tax reform agenda.
Luxembourg: IP tax regime
As announced in April, the Luxembourg government has 
now introduced a bill to bring in a new intellectual 
property (IP) tax regime. The former IP regime was 
repealed in 2016, but with a grandfathering period until 30 
June 2021. The new regime has been designed in line with 
the ‘modified nexus approach’, as outlined in the final 
OECD BEPS report for Action 5. The bill, which was 
submitted on 4 August 2017, provides an 80% tax 
exemption for income derived from patents, which also 
includes IP assets that are functionally equivalent to 
patents, and copyrighted software. In addition, these IP 
assets are 100% exempt from net wealth tax. IP assets are 
eligible for the tax exemption if they have been created, 
developed or improved after 31 December 2007 through 
research and development activities.

BEPS developments have inevitably resulted in IP 
regimes across Europe becoming increasingly similar, 
with small points of detail becoming differentiators. With 
this in mind, the Luxembourg bill, as currently drafted, 
allows R&D expenditure incurred by foreign branches 
(located in an EEA country) to be qualifying R&D 
expenditure (under certain conditions).

If enacted, the new IP tax regime would apply 
from 1 January 2018.

Belgium: tax reform
In August, the Belgian government reached an agreement 
on corporate income tax reform which, for large 
companies, will be effective in two phases – in 2018 and 
then in 2020. The headline change is a reduction of the 
corporate tax rate to 29.58% (including the ‘crisis 
contribution’) from assessment year 2019, and 25% for 
assessment year 2021 (financial years 2018 and 2020 
respectively for calendar year end companies).

From 2018, a minimum tax base for companies with a 
taxable profit that is greater than €1m is to be introduced. 
This minimum tax base will impose limitations on certain 
deductions (referred to as a deduction limitation ‘basket’); 
and, for the amount of taxable profit exceeding €1m, 
only 70% of the basket would be deductible. Included 
within this basket are: carried forward losses; notional 
interest deduction (including that carried forward from 
an earlier transition regime); carried forward innovation 
income deduction; and carried forward dividend received 
deduction. The current year innovation income 
deduction, investment deduction and dividend received 
deduction are not included.

Amongst other measures also proposed to take effect 
from 2018, the notional interest deduction is to be 
reformed and will be calculated based on the additional 
equity (capital increases and/or retained earnings) 
contributed in the year, rather than total equity. To address 
fluctuations, it will be calculated on the average increase in 
equity over a five year period. Specific anti-abuse rules are 
yet to be considered.

In order for capital gains on shares to be exempt, a 

minimum participation threshold will be introduced. 
Capital gains will be exempt if the company holds 10% of 
the shares, or if the value of the shares when purchased was 
at least €2.5m. If neither of the two conditions are met, the 
capital gain will be taxable at a rate of 29.58% from 2018 
and 25% from 2020. The current capital gains tax of 0.412% 
on shares is to be repealed.

Further reform will be introduced from 2020, including 
the introduction of tax consolidation rules, which will be 
based upon the Swedish group contribution model. This 
will allow losses to be allocated between group companies 
(to qualify the parent will need a holding of more than 90% 
in the subsidiary).

From 2020 EU, Anti-Tax Avoidance Directives I and 
II will be implemented into Belgian law. These directives 
include the introduction of an interest deduction 
limitation (30% of EBITDA), a general anti-abuse rule, 
CFC rules, and measures addressing hybrid 
mismatches. The permanent establishment (PE) definition 
based on BEPS Actions 1 and 7 will also be introduced.

All of these measures have yet to be transposed into 
legislation, so the details may differ by the time they 
are ultimately introduced.

Italy: allowance for corporate equity 
In Italy, a decree published on 11 August redefines the anti-
avoidance rules relating to the ‘allowance for corporate 
equity’. Currently, Italian entities and Italian PEs of foreign 
entities can benefit from a tax deduction as a result of 
increases to their net equity. A nominal rate of interest is 
applied to equity increases in the year and then this interest 
is deducted from the company’s net taxable income.

The new decree extends the anti-avoidance provisions to 
prevent duplication of the tax benefit within a group, 
particularly when intra-group transactions involve 
non-residents, as the definition of a group has been extended 
to include private individuals and non-resident 
companies. The anti-avoidance rules currently apply 
to the following transactions and this will now include 
transactions with non-residents: 
l cash contributions to group companies, made from 2011; 
l acquisitions of controlling interests from other group 

companies;
l acquisitions of going concerns (i.e. businesses or 

branches of a business) from other group companies;
l financing provided, as of 1 January 2011, to other group 

companies; and
l cash contributions from taxpayers (even outside the 

group) that are domiciled in a country not on the list of 
countries that allow an adequate exchange of 
information with Italy.
A tax ruling can be applied for to support a claim that 

these rules do not apply where there is no duplication of 
the tax benefit. The new rules are effective from the first 
fiscal year following the date of the decree but, given the 
retrospective effect of some of the changes, taxpayers may 
need to examine previous group transactions and consider 
filing an application for a tax ruling if necessary. n 
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