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Speed  read 

In the UK, we finally found out what was happening with the 
Finance Bill. The OECD prepared an update for the G20 leaders 
meeting and also published the 2017 edition of the Transfer Pricing 
Guidelines and the draft contents of the 2017 update to the Model 
Tax Convention. The Netherlands is consulting on how it will 
implement the EU Anti-Tax Avoidance Directive; and in France 
President Macron’s government has released some tax proposals. A 
short-term opportunity to settle certain tax disputes has been made 
available in Italy; and in Australia the diverted profits tax regime 
went live on 1 July. 
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After  months  of  uncertainty,  we  finally  found  out 
this  month  what  is  happening  with  the  Finance 

       
           

         
       

        
       

       
           

      
         

      
     

     
   
     
      

Bill measures that were dropped before the general 
election. These are all to be included in a second Bill to 
be published after the summer recess (so not quite the 
‘summer’ Finance Bill promised in the Queen’s speech). 
We were also told that the commencement dates for 
these measures would remain as originally set out; 
so, for example, the new corporate interest restriction 
is effectively in force now (as it has a 1 April 2017 
commencement date), but with no Parliamentary scrutiny 
of the legislation possible until the autumn. To keep our 
appetites whetted, however, updated draft legislation has 
been published for certain measures, including: 
• the corporate interest restriction rules;
• corporate loss reform;
• hybrid and other mismatches; and
• the substantial shareholding exemption for institutional

investors. 
Most  of  the  changes  are  fairly  minor  but,  notably,  the 

hybrid  rules  have  been  amended  so  that,  from  13  July 
2017,  local  taxes  (including  state  taxes)  are  no  longer  to 
be  treated  as  relevant  taxes  when  considering  whether  an 
amount  of  income  has  been  ‘included’. 

I  am  struggling  to  remember  a  time  when  so  much 
tax  legislation  was  ‘in  force’  so  long  before  the  applicable 
Finance  Bill  has  even  been  introduced  into  Parliament. 
It  is  causing  a  number  of  challenges  for  businesses 
trying  to  comply  with  their  statutory  obligations  in 
relatively  routine  areas,  such  as  calculating  quarterly 
instalment  payments  and  accounts  disclosure  (many 
readers  will  be  familiar  with  the  concept  of  ‘substantive 
enactment’).  Given  the  unprecedented  political  landscape 
the  government  is  operating  within  at  the  moment,  this 
is  perhaps  unsurprising;  but  it  is  to  be  hoped  that  the 
Finance  Bill  will  be  accorded  the  attention  it  deserves  in 
the  autumn. 

BEPS/OECD update
The G20 leaders meeting in Hamburg this month received 
a lot of press coverage and, as usual, the OECD prepared a 
report for that meeting. It detailed recent progress on the 
OECD’s ongoing international tax work, including updates 
on automatic exchange of information, progress on the 
BEPS project, tax policy initiatives, and tax in developing 
countries. In an annex to this report was confirmation that 
the UK’s patent box has been found to be not harmful, 
along with ten other IP regimes, including the Netherlands 
and Ireland. 

       
      
 

The UK’s patent box has been found to 
be not harmful, along with ten other 
IP regimes 

Then, on 10 July, the OECD released the 2017 edition 
of the OECD Transfer Pricing Guidelines for Multinational 
Enterprises and Tax Administrations, which provides 
guidance on the application of the arm’s length principle. 
The 2017 edition mainly reflects a consolidation of the 
changes resulting from the BEPS project. The chapters on 
documentation (chapter V), intangible assets (VI), services 
(VII) and cost contribution arrangements (VIII) have been 
deleted and replaced in their entirety. Chapters I and II and 
IV on the arm’s length principle (particularly the treatment 
of risk), transfer pricing methods and administrative 
processes to avoid disputes have been partially amended. 
Changes have also been made throughout the report 
to maintain consistency between the old and the new 
language. 

The following day, the OECD Committee on Fiscal 
Affairs released the draft contents of the 2017 update to 
the OECD Model Tax Convention. The update has not yet 
been approved by the Committee or by the OECD Council, 
although sections of the 2017 update were previously 
approved as part of the BEPS project. Comments have 
been requested for certain parts of the update that have 
not previously been released, including a new paragraph 
indicating that registration for the purposes of a VAT 
or goods and services tax is, by itself, irrelevant for the 
purposes of the application and interpretation of the 
permanent establishment definition. 

Comments have not been requested on the changes 
that have been approved as part of the BEPS package. 
These updates include changes contained in the reports 
on BEPS Action 2 (neutralising the effects of hybrid 
mismatch arrangements), Action 6 (preventing the 
granting of treaty benefits in inappropriate circumstances), 
Action 7 (preventing the artificial avoidance of permanent 
establishment status) and Action 14 (making dispute 
resolution procedures more effective), as well as changes 
developed in the follow-up work on those BEPS actions. 

Global update 
Netherlands: ATAD
The requirements of EU Anti-Tax Avoidance Directive 
(‘ATAD 1’) are mostly due to take effect by 1 January 2019, 
and we have now started seeing individual countries’ 
specific approaches to the new Directive announced. 
Notably, on 10 July, the Netherlands’ deputy minister of 
finance published a consultation document discussing the 
introduction or amendment of a number of anti-avoidance 
measures to meet the requirements of the ATAD 1. 
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There are five measures set out in ATAD 1: 
• limit the deductibility of interest by way of earnings

 

 

 

stripping rules; 
• exit tax rules;
• a general anti-abuse rule (GAAR);
• controlled foreign company (CFC) rules for foreign

 

companies and permanent establishments (PEs); and 
• a measure against hybrid mismatches (hybrid entities

and hybrid financing). 
The consultation only covers the first, second and fourth 

measures. The third measure is considered to have already 
been implemented in the Netherlands through the abuse 
of law principle; and the fifth measure does not have to be 
implemented until the end of 2019 and will therefore be 
deferred until a subsequent consultation. 

The proposals are limited to the minimum required by 
ATAD 1 because there are coalition negotiations ongoing 
for the formation of a new government at the moment, so 
the current Cabinet has ‘caretaker’ status only. It is possible 
that more far reaching legislation will be proposed by a new 
government. 

 

In terms of the interest restriction which, similar to the 
UK’s, limits interest deductions to 30% of the EBITDA for 
tax purposes, the proposals include some key concessions:
• an exception for a taxpayer that is not part of a group

 

and does not have any affiliated entities or a PE;
• a group exception with two variants. Under the first, the

limitation does not apply if, broadly, the ratio of equity
to total assets of the taxpayer is at most two percentage
points lower than the corresponding group ratio. Under
the second, the percentage of 30% as it applies in the
EBITDA rule is replaced with the ratio of net group
interest income to pre-tax result of the group, if that
ratio is more than 30%; and

 • an unlimited carry forward of non-deductible interest
(but no carry-back is available).
There is also the introduction of a CFC measure that will

apply to a taxpayer’s controlled entities and PEs. An entity 
or PE is regarded as a controlled entity if it is not subject to 
a ‘fair profit tax’. A tax rate of less than 12.5% on the taxable 
profit determined under Dutch rules is, broadly speaking, 
not considered a fair tax. 

    
      

     
  

Some important practical matters still 
remain, in particular the question of how 
the interest restriction rules will interact 
with existing measures 

Where a company has controlled entities or PEs that fall 
under the CFC measure, ATAD 1 provides for two potential 
consequences: model A or model B. Broadly, model A 
focuses on the type of income received by the foreign entity 
and any ‘tainted benefits’ are allocated to the domestic 
company. Model B considers the transaction underlying 
the manner in which the entity or PE realises income and 
whether that transaction is primarily aimed at obtaining 
a tax benefit. The consultation document has at this stage 
opted for model A. 

While the consultation document holds few surprises, 
some important practical matters still remain, in particular 
the question of how the interest restriction rules will 
interact with existing measures and whether some existing 
interest restriction rules may be repealed. Some groups may 
wish to amend existing structures before 1 January 2019. 

     
          

         
       

        
        
          

       
     

  
        

France: new tax proposals
I mentioned in May (Tax Journal, 26 May 2017) that there 
were only a handful of tax policies included in President 
Macron’s election campaign, so we had little information 
to make any predictions from. The French prime minister 
has now presented to the French National Assembly the 
first tax measures from the new regime, with many of the 
proposals aimed at increasing the competitiveness of the 
French marketplace. The announcement, which contained 
few surprises, included: 
• confirmation of the continued desire to reduce the

corporate  income  tax  rate  until  it  reaches  25%.  A
phased-in,  progressive  reduction  of  the  ordinary  income
tax  rate  from  33.33%  to  28%  was  approved  last  year,  and
President  Macron  has  indicated  that  the  ultimate  goal  is
an  ordinary  rate  of  25%,  but  no  schedule  for  this  further
rate  reduction  was  announced;
        • postponement of the introduction of the new PAYE

       
           
regime for one year to 1 January 2019;

• repeal of the highest rate of income tax on salaries, which
       

         
currently applies mainly in the financial sector; and

• repeal of the tax on financial institutions with intra-day
 market operations.

         
         

   

These measures are likely to be included in the draft
Finance Law for 2018, to be submitted to the French 
Parliament during autumn 2017. 

Italy:  settlement  process  to  resolve  tax  disputes
Newly  enacted  legislation  provides  taxpayers  with  a  short-
term  opportunity  to  settle  certain  tax  disputes  currently 
pending  before  the  Italian  courts,  by  paying  only  the  amount 
of  the  tax  liability,  i.e.  without  having  to  pay  interest  on 
arrears  and  penalties.  If  the  dispute  is  only  about  interest 
or  penalties  (and  not  taxes),  the  taxpayer  can  pay  just  40% 
of  the  amount  in  order  to  end  the  dispute.  The  settlement 
process  is  only  available  if  taxpayers  submit  a  special 
application  by  30  September  2017  and  is  not  automatic  –  the 
application  could  be  refused  but  the  taxpayer  can  appeal  this 
decision.  It  allows  taxpayers  to  end  proceedings  before  the 
courts  of  first  and  second  instance  and  cases  pending  before 
the  Italian  Supreme  Court. 

This  could  be  a  useful  opportunity  for  businesses  wanting 
certainty  that  are  involved  in  a  tax  dispute  where  the 
outcome  is  unclear. 

Australia:  DPT  now  live
Although  not  new  news,  it  is  worth  briefly  mentioning  that 
Australia’s  diverted  profits  tax  (DPT)  commenced  operation 
from  1  July.  It  will  apply  first  to  ‘significant  global  entity’ 
groups  with  a  year-end  of  30  June.  The  Australian  tax 
authorities  have  still  not  released  the  final  version  of  the  law 
companion  guideline,  setting  out  additional  guidance  on  the 
operation  of  the  DPT,  or  the  practical  compliance  guidelines 
which  are  expected  to  set  out  key  risk  indicators  and  sign  off 
processes.  These  are  expected  in  the  coming  weeks/months, 
but  it  remains  to  be  seen  how  extensive  the  guidance  will  be 
in  clarifying  the  scope  of  the  DPT. 

The  government  has  stated  that  approximately  1,470 
taxpayers  are  in  scope  of  the  DPT,  with  130  estimated  to  be 
in the ‘high risk’ category. ■
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