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It has been two months since my last article due to a break in 
December so there are a number of overseas developments 

to look at this month. However, before doing so, the two big 
tax policy events at the end of the year in the UK are worth a 
brief mention. !e chancellor’s Autumn Statement held few 
surprises, something that has been warmly welcomed by the 
business community where stability and certainty are greatly 
valued. !e only new announcement from an international 
tax perspective was the promise of a consultation this year 
on bringing all non-resident companies with UK taxable 
income into the charge to corporation tax. !is is aimed at 
non-resident landlords and re"ects a desire to establish a level 
playing #eld, in particular to ensure these companies are not 
excluded from the forthcoming changes to corporation tax 
around losses and interest relief.

!e dra$ Finance Bill 2017 clauses contained more 
international tax content but nothing unexpected. !e most 
signi#cant piece of dra$ legislation was the new corporate 
interest restriction re"ecting the UK implementation of the 
OECD’s recommendations on BEPS Action 4 (Limiting base 
erosion involving interest deductions and other #nancial 
payments). !e legislation was generally in line with the 
earlier consultation, with some changes resulting from 
representations received, but is still not complete. !ere was 
also legislation introducing some changes to the new hybrid 
mismatch rules that came into e%ect at the beginning of 
this month, bringing them more into line with the OECD 
recommendations.

BEPS/OECD update
An important milestone has been reached in terms of the 
BEPS agenda since my last article in November: the publishing 
of the multilateral instrument. !is is intended to implement 

the treaty-related aspects of the BEPS initiatives without 
needing to update or renegotiate individual tax treaties. It was 
published on 24 November and a signing ceremony will be 
held in June 2017. Within the instrument there are minimum 
standards (for example, in relation to treaty abuse, principal 
purpose test or full limitation of bene#ts clause) which will 
apply to all tax treaties where both contracting states have 
noti#ed the OECD that they intend the Convention to apply 
(covered tax agreements). !ere are also provisions which 
are not minimum standards (for example, the changes to the 
de#nition of permanent establishment (PE)) that countries 
can opt out of if they so wish. Here in the UK, although 
#nal decisions have not yet been made by ministers, HMRC 
and HM Treasury have indicated that the major anti-abuse 
measures to improve dispute resolution are likely to be 
implemented as well as the introduction of more widespread 
mandatory anti-abuse measures. However, the UK is not 
expected to implement changes that would expand the 
de#nition of PE as it is felt that there are already measures in 
place, such as the diverted pro#ts tax, that address the issues 
raised by Action 7.

An important milestone has been reached 
in the BEPS agenda

!en, in late December, the OECD released an updated 
version of its report on BEPS Action 4. !e updated version 
does not change any of the conclusions outlined in 2015 but 
provides further guidance on the group ratio rule very much 
in line with the proposals in its July 2016 discussion dra$. 
!e 2015 report also identi#ed that the common approach 
may not be suitable to deal with risks posed by entities in the 
banking and insurance sectors, mainly due to their speci#c 
regulatory and commercial requirements. !e updated report 
contains much more detailed consideration of this topic, 
and it concludes that individual countries must determine 
appropriate rules based upon the speci#c risks identi#ed.

Finally, on 6 January, the OECD published a discussion 
dra$ on the interaction between the treaty provisions of the 
report on BEPS Action 6 (preventing the granting of treaty 
bene#ts in inappropriate circumstances) and the treaty 
entitlement of non-CIV funds.

Japan tax reform proposals
Japan’s ruling coalition has outlined proposed tax reforms for 
2017, the most highly anticipated of which were reforms to 
the current controlled foreign companies (CFC) regime. In 
light of BEPS Action 3 (designing e%ective controlled foreign 
company rules), the existing CFC rules will be extensively 
amended, including the abolition of the rule that the regime 
only applies to a ‘foreign related company’ that has an e%ective 
tax rate of less than 20% (this change resolves under-inclusion 
issues). However, foreign related companies with an e%ective 
income tax rate of 20% or more will be exempt from applying 
the new ‘economic activity tests’ (a revised and renamed 
version of the current ‘exception tests’). !is e%ectively means 
they will only be subject to the CFC regime when they are 
one of three types of company: a ‘paper company’, a ‘cash 
box’ or a ‘black-list company.’ !ere are also proposals to 
establish a threshold test (at a tax rate of 30%), to expand the 
scope of passive income and add a de-facto control test to the 
de#nition of foreign related company. At the moment these 
are just outline proposals and the #nal legislation may di%er 
depending upon the discussions in the Diet.

Brie!ng

International brie!ng 
for January

Speed read

�ere have been two recent developments on BEPS Action 4 with 
some, but not all, the dra� legislation on the new UK corporate 
interest restriction published with the dra� Finance Bill clauses 
and an updated version of the OECD Action 4 report released 
in December. �e OECD has also published the long-awaited 
multilateral instrument. Overseas there have been proposals 
released on reform of Japan’s CFC regime, legislative changes to 
the Dutch �scal unity rules, a CJEU decision on Spain’s goodwill 
amortisation rules, �nalisation of a number of important tax 
changes in France and the release of a protocol amending the 
Singapore/India tax treaty.
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Other proposed reforms include, amongst others, 
extension of the due date for #ling #nal tax returns and 
changes to tax credits for research and development costs and 
for salary growth.

Netherlands Fiscal Unity
Two years ago the Amsterdam Court of Appeal ruled, 
following three decisions of the CJEU, that certain aspects of 
the Dutch corporate income tax #scal unity regime were not in 
line with EU law. A Bill has now been approved which recti#es 
this problem formally in legislation following earlier policy 
statements. !e Dutch Fiscal Unity now extends to situations 
where a parent company established in the Netherlands holds 
the shares in a sub-subsidiary established in the Netherlands 
via an intermediate holding company that is established in 
another EU/EEA member state and to situations where the 
shares in two or more sister companies established in the 
Netherlands are held by a joint parent company established in 
the EU/EEA (plus various variations on these two situations). 
!e Bill also prevents double loss set-o% opportunities that 
might otherwise arise with the extension of the #scal unity 
regime.

Spain: recent developments
Spain’s new government has announced its #rst tax package 
with amendments and provisions intended to increase tax 
revenue. Amongst these measures are new limits on the o%sets 
of net operating losses of large corporate taxpayers and new 
limits on the use of double tax credits.

!e CJEU also published an important decision just before 
Christmas on the Spanish provisions allowing companies 
which are tax resident in Spain to amortise the goodwill 
resulting from the acquisition of certain shareholdings in 
foreign companies (the joined cases of Commission and World 
Duty Free Group, formerly Autogrill España (Case C-20/15 P), 
and Commission and Banco Santander and Santusa 
(Case C-21/15 P)). In 2014, the EU General Court had 
concluded that these amortisation rules were not in breach 
of the EU state aid rules because the EU Commission had 
failed to establish the selective nature of the regime. However, 
the CJEU has now disagreed with this conclusion and, in so 
doing, provided clari#cation of the ‘selectivity’ criteria but also 
potentially widened the scope of the state aid rules. However, 
this case is still ongoing as the CJEU referred it back to the 
General Court for further consideration of the selectivity point 
as well as certain pleas which it felt the General Court had not 
dealt with correctly.

France: finalisation of important tax changes
In France, the ‘Finance Law for 2017’ and the ‘Recti#ed 
Finance Law for 2016’ were #nalised on publication in the 
o+cial gazette on 30 December 2016. !ese laws bring in a 
number of important changes, including:

  !e standard corporate income tax rate (currently 33.33%) 
is being decreased, in phases over a period of years, to 28%.

  !e 10.7% ‘tax surcharge’ that applied to French companies 
and groups with revenues exceeding €250m has been 
discontinued.

  !e instalment regime for payment of tax by companies 
with revenue in excess of €250m is being accelerated.

  !e rate of CICE (a tax credit that can be set o% against a 
company’s tax liability for the year during which related 
salaries are paid) is being increased.

  A new withholding system on salaries and pensions 
(similar to PAYE) will be introduced in 2018.

  A broadening of the scope of the exemption from the 3% 
tax on distributions.
A proposal for a new diverted pro#ts tax was previously 

included in these packages but this has now been dropped. 
!e French Constitutional Court concluded that this measure 
was unconstitutional so it had to be removed from the 
legislation that was enacted.

Protocol amending the Singapore/India tax treaty
Singapore has, for a long time, been one of the largest foreign 
direct investors into India. However, following recent changes 
to India’s treaties with Mauritius (discussed in the article 
‘International brie#ng for May [2016]’ (Chris Morgan), 
Tax Journal, 27 May 2016) and Cyprus and a joint declaration 
with Switzerland, changes to India’s favourable treaty with 
Singapore were inevitable.

Capital gains tax in India on the disposal of shares in an 
Indian company by a Singapore tax resident will now be as 
follows:

Shares acquired before 
1 April 2017 and disposed 
anytime

Grandfathered and not taxable 
in India, subject to the limitation 
of benefit (LoB) clause

Shares acquired on or after 
1 April 2017 and disposed 
before 1 April 2019

Taxable in India: tax rate will be 
limited to 50% of the domestic 
tax rate of India, subject to the 
LoB clause

Shares acquired on or after 
1 April 2017 and disposed 
on or after 1 April 2019

Taxable in India: at full 
domestic tax rates

!ere are detailed rules on the application of the LOB 
clause, but in general, the capital gains bene#ts under the 
treaty will not be available if the a%airs were arranged with 
the primary purpose of taking advantage of such bene#ts, 
and a shell or conduit company will not be entitled to the 
bene#ts of the tax treaty. However, even if the LOB were to 
be satis#ed, the protocol has introduced a provision in the 
treaty which allows each country to invoke domestic anti-
avoidance/evasion legislation. !is would suggest that India’s 
general anti-avoidance rule (GAAR) (applicable from 1 April 
2017) could be invoked by the Indian tax authorities when 
considering treaty situations.

It is the capital gains tax changes which 
will have by far the greatest impact on 
structuring investment into India

!e protocol introduces some other changes, such as 
facilitation of the mutual agreement procedure (MAP) in 
transfer pricing cases, but it is the capital gains tax changes 
which will have by far the greatest impact on structuring 
investment into India in future. ■
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