
14 28 October 2016   |   

www.taxjournal.comInsight and analysis

Tim Sarson
KPMG
Tim Sarson is an international tax partner at 
KPMG in the UK. He has 17 years’ experience 

as an international corporate tax specialist in ‘big four’ 
firms as well as in industry, where he was the group tax and 
treasury manager for an operational consulting practice. 
Email: tim.sarson@kpmg.co.uk; tel: 020 7694 4831.

I t has been a turbulent few weeks in the UK business world 
with the value of the pound sliding sharply a!er "eresa 

May’s announcement at the Conservative party conference 
on the deadline for triggering article 50 by which the UK 
will leave the EU. We now know that this will take place by 
31 March 2017 and we also know that new legislation, the 
Great Repeal Bill, will be introduced to end the supremacy 
of EU law in the UK. However, this is just ‘stage one’ of 
Brexit and is the most straightforward stage. From a tax 
perspective it will be the new framework for trade (and 
broader international collaboration) in the post-Brexit 
landscape that will be most critical and at the moment we 
have little information on what this will look like. What 
we have already seen, however, is a number of ‘charm 
o#ensives’ being launched by European cities to attract
businesses considering a move from the UK as a result of 
the uncertainty caused by the Brexit vote, most notably 
Frankfurt, Paris and Dublin. "ere has also been progress 
on tax devolution for Northern Ireland which could perhaps 
be a taste of things to come if the UK government adopts 
a more active regional and industrial policy in response 
to these moves from Europe. I mention some of these 
developments in more detail below along with a selection of 
other updates from around the globe.

BEPS/OECD update
"e OECD gave a useful update at the end of last month 
in the third of its series of ‘tax talks’ webcasts. "e main 
update given on BEPS was on the progress of the multilateral 
instrument (MLI) which is a mechanism for implementing 
a number of BEPS measures which rely on cross border co-
operation. A dra! is expected to be released by the end of the 
year but there has been no indication from the OECD that 
there will be any consultation on this. "e MLI will be issued 

with an explanatory statement and the signing ceremony is 
then expected to take place in the $rst half of 2017.

"ere was an update on G20 tax policy, in particular 
a request from the G20 for the OECD to consider ‘tax 
certainty’. "is project will start this year with a data 
gathering exercise taking place this autumn asking business 
to provide their views.

Also mentioned was the recently published report, 
Tax policy reforms in the OECD, setting out some highlights 
from the tax reforms implemented across the OECD in 
2015. Not surprisingly the trends the OECD identi$ed were 
policies that focused on boosting growth, and reducing 
corporate income taxes. However, the report also identi$ed 
trends towards reducing labour taxes, which is a shi! from 
increases in labour taxes and VAT rates that followed the 
economic crisis. "e report also commented on the major 
impact that the OECD’s BEPS project has had on tax reforms 
across the globe.

A!er this webcast, on 11–12 October, the OECD held 
a public consultation on the recent discussion dra!s on 
the attribution of pro$ts to permanent establishments and 
revised guidance on pro$t splits. Some further guidance 
from the OECD on these subjects is likely to appear in the 
next few weeks.

Global update
US: final regulations under section 385 released
In May my predecessor, Chris Morgan, wrote about 
proposed anti-inversion and ‘debt-equity’ rules released 
by the US Treasury Department which were intended to 
reduce the tax bene$t of, and limit the number of, corporate 
tax Inversions, although the actual impact of the proposals 
was potentially far wider (Tax Journal, 27 May 2016). On 
13 October, the US Treasury released $nal and temporary 
section 385 regulations (Final 385 Regulations) addressing 
the treatment of related party debt for US tax purposes. 
E#ective from 21 October 2016, the Final 385 Regulations 
were released a!er taking into account a number of the 
comments raised through the consultation process.

Of particular note is a relaxation of the start date for the 
‘documentation rules’ which will now generally apply to debt 
issued on or a!er 1 January 2018 rather than the date the 
regulations became $nal as initially proposed. However, the 
e#ective date for the ‘recast rules’ was largely retained and 
still applies to transactions occurring and debt issued on or 
a!er 4 April 2016.

"e Final 385 Regulations broadly exempt all debt issued 
by foreign corporations, greatly reducing the impact for 
US multinationals and providing signi$cant relief for cash 
pooling arrangements. "e controversial ‘bifurcation’ rule 
has also been dropped from the $nal proposals.

A number of other changes have also been made 
following consultation, re%ecting a signi$cant e#ort by the 
US Treasury and the IRS to limit the scope and burden of 
the regulations, particularly for US multinationals. "ey do, 
however, contain many new terms and concepts that will 
require further close scrutiny by taxpayers and their advisers.

Ireland: Budget
Whilst no major changes in Irish international tax policy 
for 2017 were announced in the Budget on 11 October, one 
of the key messages that the Minister of Finance, Michael 
Noonan, gave in his speech was that the UK’s exit from the 
EU presents both risks and opportunities for Ireland. His 
view is that attracting businesses that no longer wish to be 
based in the UK should be one area of focus for Ireland in 
the coming years, as the UK negotiates its exit from the EU. 

Brie!ng

International brie!ng 
for October

Speed read

�e OECD has provided an update on progress on the BEPS project 
in the latest of its regular webcasts. Final regulations under section 
385 have been released in the US taking account of many comments 
made during consultation. �e 2017 Budget has taken place in 
Ireland and dra� guidance on the operation of Northern Ireland’s 
corporation tax regime has also been published. �e dra� 2017 
Finance Bill has been published in France as well as an important 
court decision on the 3% dividend tax. �e 2017 Budget has taken 
place in Norway and the EC has opened a state aid investigation 
into Luxembourg tax rulings.
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"e Department of Finance issued a paper on Budget day, 
titled Getting Ireland Brexit ready, which provides a sectoral 
analysis of the impact of Brexit and an overview of the policy 
responses that have been included in the Budget to enable 
exposed sectors to remain competitive and protect the public 
$nances from Brexit-related shocks.

An update on Ireland’s international tax strategy was also 
published alongside the Budget. "e Minister of Finance 
committed to the Irish corporation tax rate of 12.5%, 
stating that the Irish corporate tax regime ‘remains fair but 
competitive in the future’.

Northern Ireland: corporation tax regime
Dra! guidance on the operation of Northern Ireland’s 
corporation tax regime was published at the end of 
September. Whilst not strictly an international update, this 
does mean that areas of the UK will have a di#ering headline 
corporation tax rate for the $rst time. "is may result in 
issues similar to those that currently exist in an international 
context, particularly around transfer pricing as pro$ts will 
need to be allocated to trading activities in Northern Ireland 
eligible for the rate.

"e Northern Ireland Executive has indicated its intention 
to set a rate of 12.5% in April 2018, matching the corporation 
tax rate in the Republic of Ireland. "is aims to make 
Northern Ireland more attractive as it competes with Ireland 
for foreign investment. However, although the Corporation 
Tax (Northern Ireland) Act 2015 allows the UK to devolve 
power to the Northern Ireland Assembly to set its own 
corporation tax rate, the Act will not commence until the 
Northern Ireland Executive demonstrates its $nances are on 
a sustainable footing so the start date is still far from certain.

France: draft Finance Bill 2017 and 3% dividend tax
"e dra! Finance Bill for 2017 was submitted to the French 
Parliament at the end of September. "e main proposals 
a#ecting companies are:

  A progressive reduction of the corporate income tax rate 
commencing in 2017 from its current rate of 33.33% to 
28% by 2020.

  "e 10.7 % surcharge paid by companies or French tax 
groups with revenues exceeding €250m will no longer 
apply for $nancial years ending on or a!er 31 December 
2016.

  Changes to the instalment payment regime aimed at 
accelerating payment of corporate tax due by the largest 
companies.

  An increase in the tax credit for employment and 
competitiveness (the ‘CICE’) which is an amount that can 
be o#set against the tax liability of a company based upon 
salaries that were paid in the year.

  A withholding tax system (similar to PAYE) for salaries 
and pensions to be introduced from 1 January 2018.
Also in the last month, the French Constitutional Court 

issued a judgment concluding that an exemption from a 3% 
tax that is normally imposed on dividend distributions is 
unconstitutional. "e exemption in question applies only 
to dividend distributions made within French tax groups 
and there is also ongoing litigation on this legislation at 
the EU. "e most likely response by the tax authorities to 
ensure there is no longer an inequality of treatment between 
taxpayers is to either make all dividend distributions subject 
to the 3% tax or allow the exemption for all distributions but 
at a lower rate. A full repeal of the 3% tax charge is less likely 
given the amounts of tax at stake. It is possible that changes 
could be made before the year end if the legislation is added 
to the dra! Finance Bill for 2017 as it makes its way through 
Parliament.

Norway: 2017 Budget and future changes
"e 2017 Budget announced on 6 October includes a 
proposal for a reduction in the corporate income tax rate 
from 25% to 24% in 2017. "is reduction, however, will not 
apply to the $nancial sector which will also be subject to 
a new ‘$nancial activity tax’ at a rate of 5% of the amount 
of gross salaries paid. "e government also signalled its 
intention to reduce the corporate income tax rate further to 
23% by 2018.

Luxembourg: state aid investigation
Last month I talked about the EC’s ruling on the alleged 
illegal state aid given to Apple by Ireland amounting to 
€13bn. State aid has remained in the headlines with a 
subsequent announcement by the EC that it is opening 
an in-depth investigation into tax rulings granted by 
Luxembourg to GDF Suez (now ENGIE). "is is the fourth 
state aid investigation focusing on Luxembourg, adding to 
those looking at arrangements entered into by Fiat, Amazon, 
and McDonald’s.

"is investigation marks a shi! in the 
EC’s focus from cross-border cases 
involving allegedly unsupportable transfer 
pricing or allocation of pro$ts to internal 
mismatches leading to double non-
taxation

"e transaction under investigation involves two 
similar loan transactions between four GDF Suez group 
companies in Luxembourg. Based on the EC press release, 
under the terms of the convertible zero interest loan, the 
borrower would record in its accounts a provision for 
interest payments. Interest expenses are tax deductible in 
Luxembourg. "e loans were then converted into company 
shares which incorporated the value of the interest 
payments that the borrowers had charged for accounting 
purposes. "e conversion created a pro$t for the lender, 
but this pro$t was not taxable in Luxembourg because it 
was considered to be akin to a dividend payment. "e EC 
considers at this stage that this leads to a mismatch in the 
treatment between equity and debt for Luxembourg tax 
purposes (a ‘deduction/non-inclusion’ mismatch) which 
gives rise to a tax bene$t for GDF Suez that is not available 
to other companies.

"is investigation marks a shi! in the EC’s focus from 
cross-border cases involving allegedly unsupportable 
transfer pricing or allocation of pro$ts to internal 
mismatches leading to double non-taxation. In light of 
the recent assertions by the US Treasury Department that 
the EC has been unfairly targeting US companies, it is 
worth noting that this investigation concerns a European 
headquartered company. ■
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 ! International briefing for May 2016 (Chris Morgan, 25.6.16)
 ! Q&A: Devolution of further tax powers for Scotland (Bill Dodwell & 
John Macintosh, 25.9.16)

 ! 30 questions on BEPS (Jill Gatehouse & Susanna Brain, 29.10.15)
 ! 20 questions on state aid and tax (Jonathan Hare, Stephen Morse 
& Peter Halford, 24.2.16)

 ! Tax rulings and state aid (Conor Quigley QC, 6.10.16)
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