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One story has dominated the business and mainstream 
media this month – the US presidential election 

unexpectedly won by Republican Donald Trump. Most 
commentators agree that there is uncertainty around the 
policy goals of the president-elect. However, one area where 
there is the potential for rapid agreement with Congress 
is in tax reform, an area where President-elect Trump has 
identi!ed a few goals:

  A dramatic reduction in the tax rate to 15% for ‘all 
businesses, both small and large, that want to retain the 
pro!ts within the business’.

  A repatriation of untaxed foreign earnings of US 
multinational corporations at a one-time 10% rate. 
Companies that choose not to repatriate could be subject 
to the 10% rate anyway in an attempt to encourage all 
eligible businesses to bring cash back to the US.

  Allowing certain manufacturing !rms to elect to expense 
capital investment in return for losing the deductibility of 
interest expense.

  Elimination of most ‘tax expenditures’ (but not the R&D 
credit).

  For investors in private equity structures, the taxation of 
‘carried interest’ as ordinary income.
With Republicans now controlling both the House and 

Senate (although not with !libuster-proof majorities), the 
prospects for the enactment of signi!cant tax legislation have 
increased signi!cantly. Since the election, leading Republican 
members of both Houses of Congress have publicly a"rmed 
their commitment to comprehensive tax reform, for which a 
number of proposals already in existence could provide the 
starting point for discussions with the Trump administration. 
While nothing is certain, the potential for rapid and major 
change to business taxation in the US now seems higher 
than it has done for many years, and I expect this to feature 
regularly in my articles in the months ahead.

As for what this means for the US approach to BEPS, who 

knows? Does the BEPS action plan now look more attractive 
to an administration wanting to introduce a more territorial 
system for taxing foreign pro!ts? Or does BEPS su#er, along 
with the Paris Climate Agreement, as one of those multilateral 
initiatives President Trump will want to tear up as not being 
in the American interest?

BEPS/OECD update
October saw the OECD release a paper setting out the peer 
review processes and the initial schedule for these reviews 
in relation to the BEPS Action 14 report, Making dispute 
resolution mechanisms more e�ective. Action 14 aims to 
address the need for e#ective dispute resolution mechanisms 
to resolve tax treaty related disputes. Whilst there has not 
previously been signi!cant activity, this Action is arguably 
one of the most important. $e major shi* in tax rules, and 
in interpretations of existing rules and principles, means 
dispute resolution will become more critical for taxpayers 
than it has been historically.

$e paper issued at the end of October outlines the peer 
review process that is to be implemented to monitor tax 
authority minimum standards and best practices in resolving 
tax disputes under the Mutual Agreement Procedure (MAP). 
Disappointingly, the OCED has not been able to get agreement 
from all participating countries to mandatory binding 
arbitration; however, a signi!cant number of countries have 
agreed to include binding arbitration in their treaties.

$e European Commission (EC) is also looking to widen 
the scope of the European Arbitration Convention and make it 
more e#ective by giving taxpayers greater access.

Spain: changes to corporate income tax ‘prepayment’ 
rules
Currently, under Spanish corporate income tax law, three 
‘prepayments’ of tax are due each year towards the taxpayer’s 
!nal tax liability. New rules, e#ective from 30 September 2016, 
increase the amount of these prepayments for companies with 
a turnover exceeding €10m. In general, the new rules provide 
for:

  an increase in the rate from 17% to 24% of the taxpayer’s 
corporate income tax base (or 29% for certain taxpayers); 
and

  a new mandatory minimum corporate income tax 
prepayment of 23% of the taxpayer’s accounting pro!ts (or 
25% for certain taxpayers).
$is new minimum prepayment will mean that companies 

which have income which is entirely tax exempt (generally, 
holding companies entitled to the participation exemption on 
their income) will now have to make payments on account 
for the !rst time. Also, the availability of tax losses cannot be 
taken into account when calculating prepayments. Although 
these new measures will mainly e#ect the cash management 
of Spanish companies, they will therefore potentially result 
in taxpayers paying more in tax as prepayments than their 
!nal tax liability. In such instances, companies will need to 
!le requests for the refund of these excess amounts paid when 
!ling their !nal tax returns.

Sweden: PE case and potential financial activities tax
What constitutes a permanent establishment (PE) has come 
under increasing scrutiny from tax authorities. A Swedish 
Administrative Court of Appeal has now determined that a 
foreign company which regularly conducted business from 
the same place in Sweden has a PE there (Kammarrätten i 
Göteborg, 24 October 2016, ref KRG 2276-15).
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Comprehensive tax reform in the US is a distinct possibility 
following the recent presidential election, and there have also been 
regulations published in the US on Subpart F. At the OECD, there 
has been progress on BEPS Action 14 (dispute resolution). Around 
the world, there have been changes to the instalment payments 
regime in Spain, major changes to corporate tax rules in Poland 
and plans for a new tax authority in the UAE. �ere has been an 
important case on PEs in Sweden and progress on a number of 
proposals at the EU, particularly the CCCTB.
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$e case concerned a German company that developed 
and sold so*ware for tire in8ation pressure systems. $e 
company annually performed tests in winter conditions in 
Sweden, and the test results were then used for so*ware 
development in Germany. $e annual testing period ranged 
from three to four months, but the company was only on the 
ground for a few weeks at a time.

$e court decided that the company regularly conducted 
business from the same place in Sweden; and that the 
activities that it undertook, i.e. the testing, could not be 
considered to be of a preparatory or auxiliary nature. 
$erefore, the company was considered to have a !xed 
place of business in Sweden through which part of the 
company’s core business was conducted. Consequently, it was 
determined that there was a PE in Sweden.

As is typical for many PE rulings, the tax at stake in this 
case was not overly material to the company, but there may 
be knock on implications for the company’s reputation 
(for perceived non-compliance) and an increase in its 
administrative burden.

In an unconnected development in Sweden, a government 
committee has recommended the introduction from 1 
January 2018 of a new tax on companies providing !nancial 
services (those which are exempt from VAT), calculated as 
15% of the company’s total salary costs for the year. $ese 
proposals are still at an early stage and a formal consultation is 
the likely next step if the government decides to proceed.

Poland: corporate tax law amendments
Generally e#ective from the 1 January 2017, a new Act has 
been signed which introduces some important changes to the 
corporate income tax legislation in Poland, including:

  changes to the calculation of the taxable gain on in-kind 
contributions allocated to share premium, with 
consequential changes to the rules on the calculation of 
base costs and depreciation;

  in order to claim tax neutral treatment on share-for-share 
exchange transactions, ‘valid business reasons’ will be 
required;

  to qualify for the withholding tax exemption, the entity 
receiving royalties and interest must be the ‘bene!cial 
owner’;

  introduction of a de!nition of the term ‘income earned 
within the territory of Poland’ for non-Polish residents;

  clari!cation of the term ‘cancellation of shares’ for the 
purpose of a demerger; and

  introduction of a reduced rate of corporate income tax 
(15% instead of 19%) for ‘small taxpayers’ (revenue up to 
€1.2m) and for the !rst year of a taxpayer’s business activity. 

US: ‘Subpart F’ regulations
Following earlier proposals, on 3 November the US Treasury 
department released !nal regulations (TD 9792) addressing 
various issues under Subpart F, which is designed to prevent 
the deferral of passive or mobile income through the use of 
controlled foreign corporations (CFCs). Additionally, the 
Treasury and the IRS released proposed regulations (REG-
114734-16) which contain rules on the treatment of property 
held by a CFC in connection with certain transactions 
involving partnerships.

For readers who have been following developments on this 
topic, a key take away from these regulations is con!rmation 
that a CFC that is a partner in a partnership determines its 
share of ‘United States property’ held by the partnership in 
accordance with the CFC’s liquidation value percentage in the 
partnership. $erefore, any partnership, where a CFC might 

have a share of ‘United States property’, will need to prepare a 
fair market value-based liquidation calculation on the !rst day 
of every year to determine the liquidation value percentage to 
be used for that year.

$e !nal regulations have also con!rmed and expanded 
the scope of the anti-abuse rule, so it now applies if the CFC 
funds a controlled partnership and a foreign corporation; 
or if a partnership controlled by a CFC is funded by ‘any 
means’ (i.e. funding not just by capital contributions or debt). 
Additionally, the !nal regulations !nalise the changes in 
the temporary regulations, which state that a CFC is not a 
developer for the purposes of the active rents and royalties 
exception to the foreign personal holding company income 
rules, unless its own employees and o"cers perform the 
required functions.

UAE: new tax authority established
$e UAE only imposes corporate income tax on foreign 
companies undertaking exploration and production of oil in 
the UAE and branches of foreign banks. However, a decree 
has just been passed which establishes a new tax authority 
there. Initially, this is a step towards the implementation 
of a new VAT system in the UAE (by January 2018). $ere 
is, though, a longer term intention to align UAE laws with 
international tax developments such as tax treaties, tax 
information exchange agreements, and global tax information 
exchange programmes (such as FATCA and CRS). 

EU developments
$e most notable development from the EC over the 
last month was its relaunch of the common consolidated 
corporate tax base (CCCTB) initiative. $e latest proposals 
introduce a two-step approach, where members should !rst 
agree on rules for a common corporate tax base (CCTB), a*er 
which agreement should be reached on the consolidation 
element. Neither the original proposal, nor the current 
proposals, involve changes to member states’ corporate tax 
rates. Unlike the previous proposal, the new rules would be 
mandatory for all groups with global consolidated revenues 
of more than €750m. At the same time, the EC also published 
proposed measures to combat hybrid mismatches, including 
those involving non-EU countries, and to improve the 
existing procedures to resolve disputes (mentioned above).

$ese proposals were all discussed at a meeting of 
the Economic and Financial A#airs Council of the EU 
(ECOFIN) on 8 November. Agreement was also reached on 
the criteria and the process for the establishment of an EU 
list of non-cooperative tax jurisdictions; and on a proposal 
granting access for tax authorities to anti-money laundering 
information. $en on 9 November, the EC announced a 
public consultation on possible action in respect of advisers 
and intermediaries who facilitate tax evasion and tax 
avoidance.

One thing that was not discussed at the ECOFIN meeting 
was the !nancial transactions tax (FTT), although it is 
understood that broad political consensus has been reached 
amongst the ten remaining participating member states and a 
dra* directive may be published before the end of 2016. ■
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