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Case commentary:

Wee eng Yau v tomptroler of ncome Tax
. \

In our previous issue of Tax Alert Issue 10 | June 2020, we examined the case

of GCL v Comptroller of Income Tax [2020] SGITBR 1, where the appeal by a
dentist against the Comptroller of Income Tax (the Comptroller) was dismissed
by the Income Tax Board of Review (the Board). The dentist's subsequent appeal
against the decision of the Board was in turn dismissed by the High Court (the
Court) in Wee Teng Yau v Comptroller of Income Tax and another appeal [2020]
SGHC 236. In this issue of Tax Alert, we examine the Court’s decision which
affirmed the Comptroller’s decision to invoke the anti-avoidance provision and
subject the income derived by the dentist’'s wholly-owned company to tax in the
dentist’s personal capacity.



https://home.kpmg/content/dam/kpmg/sg/pdf/2020/06/taxalert-202010.pdf

Background

From January 2011 to May 2012, a dentist, WTY (an
individual), was an employee of ACOC (a company).
WTY’s role and responsibilities were to provide dental
services to the patients of ACOC.

On 1 May 2012, WTY incorporated a wholly-owned
company, SPL, of which he was the sole director and
shareholder. WTY then continued to provide the same
dental services to patients of ACOC. However, instead
of ACOC paying WTY a salary for his services as in

the past, ACOC paid SPL for the services rendered.

In turn, SPL paid WTY a salary and a director’s fee.
The remaining profits of SPL was distributed as tax-
exempt dividends to WTY as the sole shareholder
of SPL.

On the facts of the case, the Comptroller was of the
view that WTY had unduly derived a tax benefit from
the abovementioned arrangement, and invoked the
anti-avoidance provision under section 33 of the
Income Tax Act (the Act) to assess the income of
SPL, in the name of WTY.

The dentist’'s appeal to the Board and his subsequent
appeal to the Court were both dismissed. In this issue
of Tax Alert, we examine the decision delivered by the
Court.

The decision of the Court

In arriving at the judgment, the Court acknowledged
that medical professionals who set up private limited
companies with a compendium of purposes, such as

delegating the management of the business and
limiting the liability of the medical professional, are not
the intended target of the anti-avoidance provisions of
the Act.

In the present case of Wee Teng Yau, however, upon
an examination of the facts, the Court was of

the view that the main, if not only, purpose of the
arrangement was to enable WTY to avoid tax. In this
regard, the Court had clearly placed significant weight
on the fact that despite the incorporation of SPL: (1)
WTY continued to provide the same dental services to
ACOC's patients as he had done when he was under
the direct employment of ACOC and (2)

the only patients that SPL/ WTY had throughout the
relevant tax period were ACOC's patients.

Yet, the annual remuneration of WTY from SPL

which ranged between $40,000 to $110,000 for

the relevant period) was significantly lower than the
$279,194.60 which WTY had earned directly from
ACOC immediately before the relevant period. The
consequence was that the overall income tax borne
directly/ indirectly by WTY was substantially reduced
after the incorporation of SPL due to the lower income
tax rate imposed on companies and the beneficial tax
treatments available to companies.

In light of the above, the Court held that the
arrangement had “as one if its main purposes the
avoidance or reduction of tax” and was therefore not
exempted from the anti-avoidance provisions of
section 33(1) of the Act.



Key factors which may have tilted the balance

The decision of the Court to dismiss the taxpayer's
appeal ultimately comes down to the learned judge’s
view that WTY's intention, as inferred from the
surrounding facts and circumstances, was to reduce
his personal income tax liability, such that the exclusion
under section 33(3)(b) would not be available as a
defence to WTY.

In our view, the decision of the Court was not merely
due to the low level of remuneration paid by SPL to
WTY in his capacity as an employee and director of
SPL. Instead, the learned judge has placed weight on
the fact that WTY had continued to provide the same
dental services to ACOC's patients and that the only
patients that SPL/ WTY had throughout the relevant tax
period were ACOC's patients. The lower taxable
remuneration received by WTY therefore failed the
“smell” test when a holistic analysis of the facts
suggests that there was no real change on the
ground during the relevant period.

Following from the above, we are of the view that
WTY may have a stronger case in challenging the
position of the Comptroller if SPL/ WTY had, during
the relevant period, provided dental services to other
patients who are not the patients of ACOC. This would
in turn support WTY's contention that the incorporation
and use of SPL as a business vehicle was to facilitate
the expansion of the business.

As regards the relatively low level of taxable salary
and directors’ fees received by WTY compared to
the remuneration received by WTY when he was
an employee of ACOC, there may well be various
bona fide reasons for such an arrangement. Many
multinational companies (and particularly those
which are at the start-up or growth stage) are
reported to remunerate their Chief Executive
Officers with a $1 salary. Well known examples
include Steve Jobs, Mark Zuckerberg and Larry
Page. In many instances, the reduction of tax may
not even be at the back of the minds of these key
employees.

The business practice of start-up companies paying key
employees a “sustenance” salary also recognises the
fact that there is no guarantee that the start-up would
survive and thrive. The lower salary remuneration in
the earlier days could well lay the foundation for a
higher salary to be paid when the business is on

track and has stabilised.

Importance of contemporaneous documentation
It is also worthwhile noting that the judgment of the
Court seemed to suggest that the terms of (1) the
termination of WTY’s employment with ACOC and
(2) the continued service by WTY (through SPL) to
ACOC, could be critical in influencing the outcome of
the judgment. Unfortunately, no such documentation
was made available by WTY during the proceedings.

Presumably, the learned judge was of the view that
such documentation could help shed light on the
intentions of the parties in entering into the
arrangement and could possibly be relied upon by WTY
in defending his position that the avoidance or
reduction of tax was not one of the main purposes for
entering into the arrangement. This goes to show the
importance of putting in place contemporaneous
documentation as supporting evidence that the
taxpayer had entered into a particular arrangement with
a "compendium of purposes”, and that the avoidance
or reduction of tax was not one of the main purposes
for entering into the arrangement.

No personal exertion principle

While the Court affirmed the Comptroller’s decision
to invoke the anti-avoidance provisions, the “personal
exertion” principle advocated by the Comptroller was
notably rejected by the Court as having no application
in Singapore. The clarification provided by the Court
is of particular importance as taxpayers now have the
assurance that the Comptroller does not have the
carte blanche to disregard corporate vehicles set up
by individuals and impose tax on the individuals, where
the case on hand does not involve tax avoidance.

Revenue law is a creature of statute and no tax is to
be imposed unless the legislation specifically provides
for it. In this regard, we agree with the Court that the
“personal exertion” principle is not a common law
exception that allows the Comptroller to levy tax that
the Act has not provided for.
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Increased scrutiny on tax avoidance arrangements
The case of Wee Teng Yau is the latest in a series of
cases in recent years which relate to tax avoidance
arrangements. According to the Inland Revenue
Authority of Singapore (IRAS), the anti-avoidance
provisions have to-date been applied to more than 100
cases involving medical professionals and there are
currently 13 appeal cases before the Board.

As the ambit of the anti-avoidance provisions

become clearer with each successive case, it is
expected that there will be greater scrutiny and
enforcement actions from the IRAS in respect of tax
avoidance arrangements. This is especially so as the
fiscal needs of the country accelerate in the aftermath
of the COVID-19 pandemic.

The recent coming into operation of the Income Tax
(Amendment) Act 2020 on 7 December 2020 is

particularly noteworthy as it underscores the
Government’'s commitment to deter taxpayers from
entering into tax avoidance arrangements. Under

the previous section 33, the Comptroller “may”
exercise powers to disregard or vary the tax avoidance
arrangements. In contrast, under the new section 33,
the Comptroller “must” disregard or vary such tax
avoidance arrangements and does not have the
flexibility to choose whether or not to make tax
adjustments.

The introduction of a 50% surcharge under the new
section 33A, in respect of the additional tax arising
from the adjustments made by the Comptroller, also
serves as a strong deterrence against aggressive
taxpayers who put in place creative and complex
arrangements to avoid tax which is rightfully payable
under the Act.

Concluding comments

While legitimate tax planning is permissible,

tax avoidance arrangements which are artificial,
contrived or have little or no commercial substance
are increasingly under attack from tax authorities
worldwide.

In many cases, however, it may be difficult to draw

a clear line between legitimate tax planning and
undesirable tax avoidance.

How we can help

As your committed tax advisor, we welcome any
opportunity to discuss the relevance of the above case
to your business, as well as any transactions which
your business may be contemplating.

About Tax Alert

KPMG Tax Alert highlights the latest tax developments, impending change to laws or regulations, current practices and potential problem
areas that may impact your company. As certain issues discussed herein are time sensitive it is advisable to make plans accordingly.

Tax Alert is issued exclusively for the information of clients and staff of KPMG Services Pte. Ltd. and should not be used or relied upon as
a substitute for detailed advice or a basis for formulating business decisions.

To uncover more insights on the global tax implications of COVID-19, read our COVID-19 Global Tax Developments Summary

Read more of our insights and perspectives at the KPMG in Singapore Webpage
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