
© 2016 KPMG Tax Limited, a BVI limited liability company operating in Hong Kong and a member firm of the KPMG network of independent member firms affiliated with KPMG 
International Cooperative ("KPMG International"), a Swiss entity. All rights reserved. 

 

General tax update for financial institutions in Asia Pacific 
 

1      

 

 
 

 

 
 
 
 
 
  
The tax enviroment continues to be complex 
with major VAT reform being implemented in 
China and many jurisdictions in the process of 
implementing AEOI legislation.   

In the current climate, financial institutions 
should expect to see continued pressure 
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Legislative developments  

Enactment of the Common Reporting Standard 

The legislation to implement the Common Reporting Standard (“CRS”) in Australia received 

Royal Assent and thus came into effect on 18 March 2016.   

Compliance with the CRS will be mandatory for all Australian “reporting financial institutions” 

from 1 July 2017.  Thus, the first reporting period for financial institutions will be 1 July 2017 to 

31 December 2017, for reporting by 31 July 2018.  Thereafter, annual reporting will be required 

by 31 July in respect of the preceding calendar year. 

The reporting financial institutions are required to report to the Australian Taxation Office 

(“ATO”) certain information about accounts held by non-residents in an approved form, although 

the reporting format has not yet been released. 

Tax incentives for innovation 

On 16 March 2016, the Treasurer introduced to Parliament the Tax Laws Amendment (Tax 

Incentives for Innovation) Bill 2016. 

The Bill, which is of considerable interest and relevance for the financial technology (“FinTech”) 

sector, aims to encourage new investment in Australian early stage innovation companies 

(“ESICs”) by providing tax incentives for investments in such companies, in particular: 

• A 20% non-refundable carry-forward tax offset for the investor, capped at A$200,000 per 

year per investor; 

• A tax exemption for any capital gains subsequently made by the investor on shares held in 

the ESIC for between 12 months and 10 years; 

• If the shares in the ESIC are held for more than 10 years, any gain made by the investor will 

be deemed to be on capital account, and the investor will obtain a deemed market value 

cost base on the 10 year anniversary of the investment.  

For the investor to qualify for the tax incentives, the ESIC must: 

• have been incorporated within either the last 3 or 6 years (this will depend on certain 

conditions); 

• not be listed; 

• have incurred less than A$1 million in expenses and derived less than A$200,000 in income 

in the last tax year; and  

• meet specific innovation criteria.   

In relation to the innovation criteria, the ESIC must satisfy either satisfy a bright line “100 point 

innovation test” (which is based on certain research and development criteria), or a subjective 

principles-based test.  These tests are intended to allow start-ups flexible pathways to attract 

angel investment. 

The above tax incentives are proposed to apply to new shares issued from 1 July 2016 or the 

date of Royal Assent of the legislation (whichever occurs later). 
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In addition, the Bill proposes to amend the “early stage venture capital limited partnership” 

(“ESVCLP”) and “venture capital limited partnership” (“VCLP”) regimes to improve access to 

capital and make these regimes more attractive to investors.  In broad terms, the amendments: 

• provide an additional tax incentive for limited partners in new ESVCLPs (in the form of a 

10% non-refundable tax offset for investors in ESVCLPs); 

• relax restrictions on ESVCLP investments and maximum fund size; and 

• clarify the legal framework for venture capital investment in Australia. 

• These amendments are proposed to broadly apply from 1 July 2016.    

EU Directive on “Bail-in” clauses  

Article 55 of the European Union’s (“EU”) Bank Resolution and Recovery Directive came into 

force on 1 January 2016.  

Broadly, the article requires the inclusion of a “bail-in” clause where financial liabilities are 

incurred by financial institutions established within the European Economic Area (“EEA”).  The 

“bail-in” clause is similar in effect to the Australian Prudential Regulation Authority's (“APRA”) 

non-viability rules, and it gives the relevant banking regulator the power to write-down, write-off 

or convert the liability into equity. 

Whilst it is clear that the Directive only applies in respect of liabilities incurred by EEA financial 

institutions, the Directive can affect the recoverability of liabilities owed to Australian financial 

institutions (but should not impact any liabilities owed by Australian financial institutions to EEA 

banks). 

However, what may also be particularly relevant from an Australian tax perspective is where 

Australian branches of EEA banks incur liabilities that are subject to Article 55.  Whilst the 

economic effect of Article 55 is akin to APRA’s non-viability rules, it seems that Article 55 is not 

covered by the exemption (currently contained in Australian Income Tax Regulation 974-135F) 

from the “effectively non-contingent obligation” (“ENCO”) provisions contained in the debt-

equity rules. 

As a result, liabilities incurred by Australian branches of EEA banks are at risk of failing the debt 

test (resulting in the interest expense being potentially non-deductible for Australian tax 

purposes). 

Announcements/circulars/determinations/rulings/practice statements issued by the Tax 
Departments 

Addendum to Taxation Ruling TR 2014/7   

On 16 March 2016, the ATO released an Addendum to its Taxation Ruling TR 2014/7, which was 

originally issued in December 2014, largely for the benefit of superannuation funds, in relation to 

calculating the cap on their foreign income tax offsets (“FITOs”).   

The issue addressed by the Ruling is the source of losses made on foreign currency (“FX”) 

derivatives that hedge a portfolio of foreign securities.  If the losses are Australian sourced, they 

can be deducted in full and would not have any impact on the fund’s FITOs.  On the other hand, 

if the losses are foreign sourced, they would reduce the amount of FITOs that could be claimed 

for foreign taxes. 

In the original version of the Ruling, the ATO took the view that the source of the losses on the 

FX derivatives would be determined by the place where the derivative transaction is “formed”, 

and that place was “the office through which the counterparty…is acting”, ie “the office 

identified in the relevant Confirmation”.  The implication of this view was that if, for instance, an 

Australian super fund entered into an FX derivative with Bank A acting through its London 

branch, then the source of the gain/loss would be in London and therefore foreign sourced.   

The introduction of the above “proxy” had started to affect behaviour in the market.  In 

particular, banks started receiving requests from Australian super funds that they needed to 
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enter into FX derivatives with an entity located in Australia – in the case of a foreign bank, that 

would typically be an Australian branch of the foreign bank.  However, in many cases, it was 

difficult for the foreign banks to comply with this request – as the booking of FX derivatives had 

often been centralised in a single location overseas. The super funds and their custodians also 

realised that they did not necessarily have the systems to track the proxy (i.e. to identify the 

location of the counterparty).  In other words, as well as having little technical basis, the “proxy” 

also did not work in practice. 

Therefore, in June 2015, the ATO deleted large parts of the original Ruling and embarked on 

consultation with industry. 

Following a period of consultation, the ATO has now issued the Addendum, which significantly 

modifies the approach taken in the original Ruling (with effect from 1 July 2015).  Under the 

Addendum, the source of the losses on FX derivatives is still the place where the derivative 

contract is “formed”, but there is no longer any presumption that the contract is formed at the 

counterparty’s address shown in the Confirmation.  Rather, the contract is regarded as formed 

“where the communication of the acceptance is received”.   

It is expected that, as a result of the Addendum, the market distortion which had arisen between 

local and foreign banks will be rectified. 
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Legislative developments  

Tax policy for China's VAT reforms to be expanded to financial services from 1 
May 2016 

On 24 March 2016, China’s Ministry of Finance and State Administration of Taxation jointly 

issued Circular Caishui [2016] 36 (“Circular 36”) which contains the Value Added Tax (“VAT”) 

rates and rules applicable to the expansion of China’s VAT system to several key sectors 

including financial services and insurance, real estate and construction, and lifestyle services, 

which take effect from 1 May 2016.  

The financial services and insurance sector will move from a 5 percent Business Tax (“BT”) to a 

6 percent VAT.  China’s VAT system will be unique by international standards in applying VAT to 

virtually all financial services (including interest income).  

“Financial services” is defined in Circular 36 as including:  

• Loan services – a service where capital is lent, in return for interest income is derived. Loan 
services include interest, overdraft interest, interest derived from holding financial products, 
buying back the sale of financial assets, interest for financial leasing, on-lending/ factoring;  

• Financial services which are subject to fee based income – services relating to handling 
currency and capital, exchange of foreign currencies, account management, digital banking, 
credit cards, financial guarantees, safety deposit boxes, asset management, trust 
management, fund management, funds clearance etc.; 

• Insurance services – life and general insurance services;  

• Trading of financial products – transfer of ownership of foreign exchange securities, non-
commodity futures and other financial products.  Other financial products refer to various 
types of asset management products such as funds, trusts, financial management products, 
as well as various types of derivatives. 

The key impacts of the new rules to the financial services sector are:  

• 6 percent VAT will apply to nearly all major forms of remuneration derived from financial 
services;  

• Exemptions from VAT will be relatively limited, and including certain interbank lending, 
deposits, and life insurance with a term of less than 1 year;  

• Interest expenses incurred by general VAT taxpayers (those with annual turnover of greater 
than RMB5 million) will not be creditable, and so too will fees and charges directly 
connected with loan services;  

• Exports of financial services generally are subject to VAT, with very few exceptions;  

• Imported financial services generally are subject to VAT withholding. 

The timeframe for implementation of the VAT reforms is exceptionally short by international 
standards and will prove very challenging for business.  Managing the following priorities will be 
a key task for businesses:  

• Managing your obligations to external stakeholders  

• Managing your internal systems and processes  



© 2016 KPMG Tax Limited, a BVI limited liability company operating in Hong Kong and a member firm of the KPMG network of independent member firms affiliated with KPMG 
International Cooperative ("KPMG International"), a Swiss entity. All rights reserved. 

 

General tax update for financial institutions in Asia Pacific 
 

9      

• Meeting your compliance obligations  

• Managing risk and change  
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Legislative developments 

Corporate Treasury Centres / Regulatory Capital 
 
The Hong Kong Government gazetted the Inland Revenue (Amendment) (No.4) Bill 2015 (“the Bill”) 
at the end of last year.  The draft legislation proposed a new set of rules for Qualifying Corporate 
Treasury Centres and an unnecessarily complex set of rules to deal with hybrid regulatory capital 
instruments.  The legislation is still going through the legislative process with some 
welcomeamendements being proposed to the regulatory capital rules. 
 
The proposed Corporate Treasury Centre rules are a welcome development and an attractive 
enticement to multinationals when considering a suitable location for establishing their group 
treasury operations. However, there is some uncertainty as to how the qualifying conditions 
attaching to the CTC rules will be applied and the proposed deeming rules for interest income and 
certain other profits have also given rise to some concerns (see more detail here). 
 
CRS / AEOI 
 
The draft legislation was introduced by the Hong Kong government to the Legislative Council on 8 
January 2016.  It is expected that the second reading will be due in June 2016.  With the current 
timetable, the Legislative Council should pass the draft bill in mid-July with no substantial 
amendments expected.  Should the legislation be enacted in 2016, FIs will need to commence their 
due diligence procedures in 2017 with the first AEOIs taking place before the end of 2018. 
 
2016/17 Budget 
 
The Financial Secretary, the Honourable John C Tsang, presented his ninth Hong Kong Budget 
speech on 24 February 2016. In many ways, it was a case of ‘business as usual’, with few 
substantial new or longer term initiatives introduced or flagged.  The government did annouce it will 
examine the use of tax concessions to boost the aircraft leasing business and explore business 
opportunities in aerospace financing.  
 
For details on the Budget, please click here. 

Other developments  

Orders for 6 TIEAs with Nordic jurisdictions in force 

Six orders for implementing the tax information exchange agreements (“TIEAs”) with six Nordic 
jurisdictions (i.e. Denmark, the Faroes, Greenland, Iceland, Norway and Sweden), have all entered 
into force at the end of February 2016. Hong Kong and Russia conclude Double Tax Agreement 

Hong Kong concluded a Double Tax Agreement with Russia on 18 January 2016.  This is the 34rd 
comprehensive agreement for the avoidance of double taxation that Hong Kong has signed.  

  
Back to top  

https://www.kpmg.com/CN/en/IssuesAndInsights/ArticlesPublications/Newsletters/Tax-alert/Documents/tax-alert-02-hk-corporate-treasury-centres.pdf
https://www.kpmg.com/CN/en/IssuesAndInsights/ArticlesPublications/Documents/hong-kong-budget-summary-2016-2017.pdf
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Legislative developments 

Union Budget 2016-17 

The Finance Minister of India presented the Union Budget 2016-17 on 29 February 2016 before 
the Parliament. The key proposals are set out below:  

• Clarification of Minimum Alternate Tax (“MAT”) to foreign companies 

In light of the A.P. Shah committee recommendations and Central Board of Direct Taxes 
(“CBDT”) press release dated 24 September 2015, necessary amendments in section 
115JB of the Income Tax Act are proposed.  As per the proposal, MAT provisions shall not 
apply to a foreign company with effect from 1 April 2001 if:  

• The foreign company is a resident of a country which has a tax treaty with India and 
the foreign company does not have a PE in India; or  

• The foreign company is a resident of a country which does not have a treaty with India 
and the foreign company is not required to seek registration under Companies Act 
1956 and 2013.  

• Capital gain arising from rupee appreciation on rupee denominated bonds is exempt 
(effective from 1 April 2016) 

The Reserve Bank of India (“RBI”) has recently permitted Indian corporates to issue rupee 
denominated bonds outside India. The Central Board of Direct Taxation (“CBDT”) made a 
press release on 29 October 2015 which had clarified the Interest income derived from the 
said bonds should be taxable at the rate of 5 percent for non-resident investor.  Also, 
capital gains arising from the appreciation of rupees between the date of issue and the 
date of redemption against the foreign currency in which the investment was made would 
be exempt from capital gains tax.  

It is proposed that capital gains arising from the appreciation of rupee between the date of 
issue and the date of redemption of transferred rupee denominated bonds issued by Indian 
companies outside India will be exempt from tax.  It is note that the Finance Bill is silent on 
the withholding tax rate applicable on interest payable on these bonds at the rate of 5 
percent. 

• Safe harbour for offshore funds with an Indian fund manager (effective from 1 April 2016) 

To facilitate the location of fund managers in India of offshore funds, it was proposed in the 
last Budget that fund management activity undertaken in India by an eligible fund manager 
on behalf of an eligible offshore fund will not constitute a business connection in India for 
the offshore fund. This is subject to satifying various criteria. 

The following criteria have now been relaxed to rationalize the regime and address the 
concerns of the fund management industry: 

• The fund is required to be a eligible investment fund - a fund established or 
incorporated or registered outside India in a country or a specified territory notified by 
the central government. 
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• The fund must not controll and manage any business in India or from India.  This shall 
be restricted only in the context of activities in India. 

• Consolidation of plans within schemes of Mutual Funds  (effective from 1 April 2016) 

Pursuant to guidelines issued by Securities and Exchange Board of India for consolidated 
mutual fund plans within a scheme, it is proposed to extend the tax exemption, to be 
available on merger or consolidation of mutual fund schemes, and to the merger or 
consolidation of different plans in a mutual fund scheme. 

• Rationalisation of Advance Tax Provisions (effective from 1 June 2016) 

Changes in schedule for payments of advance tax and interest on deferment of advance 
tax  

It is now proposed to amend the advance tax payment schedule for taxpayers other than 
companies and bring this in line with the existing advance tax payment schedule applicable 
to companies: 

 

Due Date of 
Instalment 

Existing Proposed 

On or before 
June 15 

Nil Not less than 15 per cent of 
advance-tax 

On or before 
September 

15 

 

Not less than 30 per cent of 
advance-tax 

Not less than 45 per cent of 
advance-tax, as reduced by the 

amount, if any, paid in the 
earlier installments. 

On or before 
December 

15 

Not less than 60 per cent of 
advance-tax, as reduced by the 

amount, if any, paid in the earlier 
installments. 

Not less than 75 per cent of 
advance-tax, as reduced by the 

amount, if any, paid in the 
earlier installments. 

On or before 
March 15 

The whole amount of advance-tax 
as reduced by the amount, if any, 

paid in the earlier installments. 

The whole amount of advance-
tax as reduced by the amount, 

if any, paid in the earlier 
installments. 

Consequential amendments are also proposed to section 234C of the Act which deals with 
interest on deferment of advance tax payment.  

• Change in rate of Securities Transaction Tax (“STT”) in case where the option is not 
exercised (effective from 1 June 2016) 

It is proposed to increase the STT rate on ‘options’ from 0.017 per cent to 0.05 per cent on 
the option premium for options not exercised.  

• Increase in Surcharge (effective from 1 April 2016) 

It is proposed to increase surcharge from 12 per cent to 15 per cent, when the total 
income exceeds INR 10 million per annum in case of Individuals, Hindu undivided families, 
Association of Persons, Body of Individuals and Artificial Juridical Person.  

No change in surcharge rate has been proposed for co-operative societies, firms, local 
authorities, domestic companies and foreign companies.  

• Providing legal framework for automation of various processes and paperless assessment 
(1 June 2016) 

In order to enhance efficiency and reduce the burden of compliance, the following changes 
are proposed to provide an adequate legal framework for paperless assessment: 
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All the notices or other documents required to be issued by the Income-tax authority under 
the Act shall be issued either in paper form or in electronic form in accordance with such 
procedures as may be prescribed. 

It is also proposed to communicate data and documents through digital mode. 

GAAR (effective from 1 April 2017) 

Finance Act 2015 provided that the implementation of GAAR would be deferred by two years. 
The Finance Minister has in Budget Speech for this year reiterated his commitment to 
implement GAAR from 1 April 2017.  

Tax court cases summaries 

Aberdeen Claimants Administration Inc., USA and Aberdeen Asset Management PLC, UK 
– A.A.R. Nos. 1364, 1370 & 1433 of 2012. 

• Summary 

The AAR, in the case of Aberdeen Claims Administration Inc. held that settlement funds 
received by FIIs for giving up right to sue the Indian company for damages caused by fraud 
in financial statements is capital receipt and is not taxable.  

• Facts of the case 

Aberdeen Claimants Administration Inc., USA (“Aberdeen US”) and Aberdeen Asset 
Management PLC, UK (Aberdeen UK) (the applicants) applied to the AAR seeking a ruling 
on the taxability of the settlement amount received from Satyam Computer Services 
Limited (Satyam) and Pricewaterhouse Coopers (PwC) under the provisions of the Act. 

Investment funds managed by Aberdeen or its affiliates (“Aberdeen Investors”) purchased 
shares of Satyam listed on Bombay Stock Exchange/National Stock Exchange and 
Satyam's ADRs listed on the New York Stock Exchange. 

At the time of investments in Satyam equity shares, the Aberdeen Investors were 
registered as FIIs and/or sub-accounts of FIIs under the erstwhile SEBI (FII) Regulations 
1995. 

On 7 January 2009, the then Chief Executive Officer of Satyam confessed that Satyam's 
financial results had been manipulated and inflated over a period of years. PwC played a 
key role in preparing and auditing Satyam's financial statements as well as SEC filings.  

Due to the above disclosure, the value of Shares and ADRs of Satyam dropped 
precipitously, prompting the Aberdeen Investors to dispose of their entire shareholding by 
two transactions dated 7 January 2009 and 9 January 2009. 

Claim Trusts were formed to investigate and prosecute the claims of various Aberdeen 
Investors against Satyam and PwC.  Aberdeen US and Aberdeen UK, as trustees of the 
Claim Trusts, initiated a civil action filed in United States against inter alia Satyam and PwC 
seeking unliquidated damages caused on account of Satyam's and PwC's wrongdoing.  

While the aforementioned proceedings were ongoing in the United States, conscious of 
the time, efforts and cost involved in the litigation, Aberdeen Investors and PwC and 
Aberdeen Investors and Satyam entered into two separate Settlement Agreements. The 
Settlement Agreement provided for a full and final settlement of all claims asserted or 
which could have been asserted by the Applicant/Aberdeen Investors with respect to the 
‘Released Claims’. 

The Applicants filed an application for advance ruling in respect of the taxability of the 
Aberdeen Settlement Amount under the Act. 

• Judgment 

The settlement account received as per the Court Order did not constitute a periodical 
monetary return, it is against surrender of the 'right to sue'.  In other words, it is not linked 
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with income generating apparatus, i.e. shares of Satyam. It can also not be said that it 
relates to any sort of business activity. In the circumstances the settlement amount has to 
be characterized as capital receipt. Once the character of receipt is capital in nature, it goes 
outside the scope of income chargeable to tax unless it is specifically brought within the 
ambit of income by way of specific provisions of the Act. 

The Legislature has expressly stated, inter alia, that income shall include capital gain 
chargeable under provision of the Act. The Legislature has not included all capital gains as 
income. It is only capital gain chargeable under the specific provisions of the Act which has 
been treated as income. 

There cannot be any transfer of a right to sue under Indian law and any capital receipt 
arising from a right to sue cannot thus be considered capital gains under the provisions of 
the Act.  

It is clear that if the right to sue is considered as a capital asset covered under the 
definition of transfer within the meaning of the provisions of the Act, its cost of acquisition 
cannot be determined. In the absence of such cost of acquisition, the computation 
provisions fail and capital gains cannot be calculated. Therefore, right to sue cannot be 
subjected to income tax under the head 'capital gains'.  

In the light of above it is concluded that the settlement amount received by Aberdeen 
investors is not taxable under the provisions of the Act. 

Accordis Beheer B.V. v DIT – (ITA No.4688/Mum/2010) 

• Summary 

Recently, the Mumbai Bench of the Income-tax Appellate Tribunal (“the Tribunal”) in the 
case of Accordis Beheer B V (the taxpayer) held that capital gains arising to a foreign 
company on transfer of shares held in an Indian company, under the court approved buy-
back scheme, is taxable in India under the India-Netherlands tax treaty (“the tax treaty”).  

• Facts of the case 

The taxpayer, relying on Article 13(5) of the tax treaty, claimed that the capital gain referred 
above is not taxable in India. Article 13(5) of the tax treaty provides that gains shall be 
taxable in Netherlands if such gains are realised in the course of corporate organisation, 
reorganisation, amalgamation, division or similar transaction. The taxpayer contended that it 
has transferred the shares under a scheme of arrangement approved by the High Court, 
and the same falls in the category of ‘reorganisation’ specified in Article 13(5) of the tax 
treaty. The Tribunal observed, upon perusal of the dictionary meaning of reorganisation, 
that there should be a major change in the financial structure and the same should result in 
alteration in the rights and interest of security holders. However, in the present case, there 
had a reduction in the share capital and the same cannot be considered as a major change 
in financial structure. Further, the security holders continued to enjoy the same type of 
rights and interests even after the reduction of share capital and, hence, there had no 
alteration in the rights and interests of security holders. Accordingly, the arrangement 
entered into by the taxpayer in selling part of its share holding to the company in the 
scheme of buy-back does not fall under the definition of ‘reorganisation’. There been no 
change in the rights and interests of the shareholders. The only change that occurred on 
reduction of share capital through writing-off of the shares purchased from the taxpayer is 
in the shareholding pattern of the promoter groups. The same cannot be considered as a 
change in the rights and interests of shareholders. Before and even after the reduction of 
share capital, the promoter groups continued to remain as promoter groups with the same 
rights and interests. Accordingly, the attempt of the taxpayer to bring the transferring of 
shares within the ambit of the term ‘reorganisation’ may not be correct, since the object of 
the arrangement was not financial restructuring, but to provide an exit route to the non-
resident shareholders.  
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• Conclusion  

In the premises, it was held that the arrangement entered by the taxpayer in selling part of 
its shareholding to the company in the scheme of buy-back does not fall under the 
definition of ‘reorganisation’ and accordingly, not eligible for benefits of Article 13(5) of the 
tax treaty and taxable as per the provisions of domestic Indian law. 

Dow AgroSciences Agricultural Products Ltd - 65 taxmann.com 245 [2015] 

It was held that transfer of shares of an Indian company by a Mauritius based company to a 
Singapore based company under group reorganisation is not taxable under the India-
Mauritius tax treaty and it is not a tax avoidance transaction. The proposed transfer of 
shares did not amount to a scheme to avoid payment of taxes in India. It was for 
commercial reasons. 

Taxation rulings and determinations 

CBDT clarifies on the issue of taxability of surplus on sale of shares and securities 

The CBDT has recognised that no universal principal in absolute terms can be laid down to 
decide the character of income from sale of shares and securities (i.e. whether the same is in 
the nature of capital gain or business income), and realises that major part of shares/securities 
transactions take place in respect of the listed ones. 

With a view to reduce litigation and uncertainty in the matter, in partial modification to the 
aforesaid Circulars, the CBDT had further instructed that the assessing officer (“AO”) in holding 
whether the surplus generated from sale of listed shares or other securities would be treated 
as capital gain or business income, shall take into account the following: 

• Where the taxpayer itself, irrespective of the period of holding the listed shares and 
securities, opts to treat them as stock-in-trade, the income arising from transfer of such 
shares/securities is to be treated as its business income,  

• In respect of listed shares and securities held for a period of more than 12 months 
immediately preceding the date of its transfer, if the taxpayer desires to treat the income 
arising from the transfer thereof as capital gain, the same shall not be put to dispute by the 
AO. However, this stand, once taken by the taxpayer in a particular year, shall remain 
applicable in subsequent years also, and the taxpayers shall not be allowed to adopt a 
different/contrary stand in this regard in subsequent years; 

• In all other cases, the nature of the transaction (i.e. whether the same is in the nature of 
capital gain or business income) shall continue to be decided keeping in view the aforesaid 
circulars issued by the CBDT. 

The above shall not apply in respect of such transactions in shares/securities where the 
veracity of the transaction itself is questionable, such as bogus claims of long-term capital 
gain/short-term capital loss or any other sham transactions. 

The above principles have been formulated with the sole objective of reducing litigation and 
maintaining consistency in approach on the issue of treatment of income derived from the 
transfer of shares and securities. 

All the relevant provisions of the Act shall continue to apply to the transactions involving the 
transfer of shares and securities. 

Shares and other securities can be held either as capital asset or stock-in-trade/trading asset or 
both. However, the Act does not contain any specific guidelines with reference to the 
characterisation of any particular investment as capital asset or stock-in-trade/trading asset. 
While this characterisation is essentially a facts-specific determination, the absence of thorough 
legislative guidance has resulted in prolonged litigation. 
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Legislative developments 

Reduced withholding tax rates on interest income  

In order to maintain the stability of the Indonesian Rupiah USD exchange rate in support of 
strengthening the national economy, Government Regulation No 123/2015 (“GOV Reg. 12”) was 
enacted on 28 December 2015, amending the Indonesian withholding tax rates (“WHT”) 
treatment in respect of interest income earned pertaining to time deposits, savings and Bank 
Indonesian certificates discounts as previously regulated under Government Regulation No. 
131/2000, which previously imposed a 20 percent final WHT charge. 

In this regard, under the newly revised Gov. Reg.12, provided that the funds deposited originate 
from export proceeds which are placed domestically in banks established or domiciled in 
Indonesia or deposited in branches of foreign banks established in Indonesia, such interest 
income earned on the qualifying USD and IDR deposits shall be subject to the following 
respective final WHT rates: 

• 10% (USD) and 7.5% (IDR) in respect of one-month deposits;  

• 7.5%(USD) and 5% (IDR) in respect of three-month deposits;  

• 2.5% (USD) and 0% (IDR) in respect of six-month deposits; and  

• 0% (USD and IDR) in respect of deposits in excess of six months.  

Moreover, any deposits not qualifying for the abovementioned reduced WHT treatment (i.e. 
where such deposits are derived from local proceeds etc) 20 percent final WHT is to be withheld 
in respect of interest income earned by resident Indonesian tax subjects or the applicable 
reduced WHT charge in respect of interest income earned by non-resident tax subjects under 
the applicable Article for the Avoidance of Double Taxation Agreement concluded with Indonesia. 

Taxation rulings and determinations 

Indonesian REIT Tax Incentive: Indonesia’s 11th Economic Policy Package 

The government of Indonesia has unveiled its eleventh economic stimulus package on 29 March 
2016 in Jakarta which includes a tax incentive in lowering the currently regulated five (5) percent 
income tax rate and the five (5) percent land and buildings acquisition duty on transfers of 
property purchased by local Real Estate Investment Trusts (REIT). 

In November 2015, the Indonesian Government introduced tax incentives under Ministry of 
Finance Regulation No. 200/PMK.03/2015 (“MOF Reg. 200”) on the tax treatment of Taxpayers 
and Taxable Entrepreneurs that utilise a certain Collective Investment Contract Scheme in the 
Finance sector. In this regard, MOF Reg. 200 provided, inter-alia subject to meeting certain 
administrative requirements, the exemption from income tax in respect of  dividends received by 
a REITs from a special purpose company (“SPC”). 
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In terms of the newly announced tax incentive, central government regulations will be issued 
firstly (i) to reduce the five (5) percent income tax on transfers of land and buildings, borne by the 
seller, to 0.5 percent and secondly (ii), to reduce the five (5) percent land and buildings 
acquisition duty, borne by the buyer, to as low as one (1) percent. 

Considering the land and buildings acquisition duty is administered by the local government, it is 
anticipated that further local government regulations will be issued to supersede the current local 
legislation. 

It is clear the Indonesian government, through this 11th economic package, is intending to boost 
the competitiveness of the domestic REIT market by encouraging Indonesian REIT’s to go 
public. However, as with all announcements, current uncertainties regarding such policy 
implementation should only be addressed once central and local government regulations have 
been enacted. 
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Legislative developments  

Amendment of the Education Tax Law 

Corporations engaged in the banking and insurance businesses in Korea are subject to education 
tax at the rate of 0.5% of gross revenue amount, excluding certain types of revenue. Prior to the 
amendment education tax was filed and paid to the district tax office concerned on a quarterly 
basis. In relation to the amendment of Article 8 of the Education Tax Law, the taxable period of 
education tax of financial and insurance companies in Korea have changed from a quarterly 
period to an annual period. 

Thus, the education tax return should be filed on an annual basis, rather than a quarterly basis. In 
this regard pre-payments for the 1st quarter to the 3rd quarter should be made within 2 months 
from the end of each quarter.  

Furthermore, the quarterly prepayment of education tax will be made based on the amount of 
calculated education tax determined for the prior year divided by the number of months of the 
prior taxable year multiplied by three. 

Other developments 

Application of tax treaty benefits for overseas investment vehicle 

The Ministry of Strategy and Finance (“MOSF”) provided tax ruling (Jaekukjo-12, 2016.01.11 and 
Jaekukjo-56, 2015.11.24) with regard to the application of tax treaty benefits in the case of a 
foreign private equity fund (“PEF”) established in a Cayman Island pertaining to an overseas 
investment vehicle (“OIV”). 

The MOSF answered that in whether the Cayman LP is an OIV in accordance with the CITL 
would be determined based on all relevant facts and circumstances.  

Also, it was provided that the tax treaty with the country where the investors reside shall apply 
even in the case the Cayman LP is regarded as a foreign company under the CITL, provided that 
investors of the Cayman LP are the actual beneficial owners of the Korean-source income rather 
than the OIV being the actual beneficial owner. 
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Legislative developments 

Stamp Duty (Exemption) Order 2016 

The above Order accords a stamp duty exemption on any instrument of loan agreement or 
financing under the Syariah between a Small and Medium Enterprise which has been approved 
for an incentive under the Green Lane Policy by the Secretariat for Green Lane Policy of the 
Ministry of Finance and the following financiers: 

• Bank Perusahaan Kecil & Sederhana Malaysia Berhad; 

• Bank Pembangunan Malaysia Berhad; 

• Export-Import Bank of Malaysia Berhad; 

• Bank Pertanian Malaysia Berhad; 

• Malaysian Industrial Development Finance Berhad (MIDF); or  

• Malaysia Debt Ventures Berhad (MDV). 

To qualify for the above exemption, any instrument of loan agreement or financing under the 
Syariah has to be executed on or after 1 January 2015 but not later than 31 December 2017. 

Taxation rulings and determinations 

Malaysian Inland Revenue Board’s (“MIRB”) Operational Guidelines 

The MIRB has issued operational guidelines “1/2016: Offer for Reduction of Penalty and the 
Waiver of Increase in Taxes” to explain the offer to reduce penalties and waive increases in 
taxes for the period from 1 March 2016 to 15 December 2016.  Applications will be considered 
based on the facts and merits of each case as well as the conditions prescribed by the MIRB. 

MIRB’s Letters to Banking Associations in Malaysia 

The MIRB has informed the Banking Associations in Malaysia that any common operational 
expenses and capital allowances attributable to single-tier exempt dividend income should be 
disallowed based on the following formula: 

Single-tier dividend (business source and 
non-business source)  

 
 
X 

Common operational expenses / 
capital allowances in relation to 
investment 

Gross income from investment only 

Generally, appeals have been submitted to the MIRB that the above tax treatment should only 
apply to common operational expenses attributable to single-tier exempt dividend derived from 
trading investments and no allocation of capital allowances should be applied as the relevant 
tax legislation has not specifically prescribed such requirement. 
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Legislative developments 

Changes to the Income Tax Act Regulations 1996 (regulations) 

As per the Government Gazette dated 27 February 2016, the following changes have been 
brought to the Income Tax Act Regulations 1996 (regulations). 

Capital Allowance 

Capital allowance rate of 50% of cost will apply on green technology equipment and landscaping 
and other earth works for embellishment purposes retrospectively as from 1 July 2015. These 
have been added to the Second Schedule of the regulations. 

PAYE 

The deadline for an employer to submit a Statement of Emoluments and Tax Deduction to each 
employee employed by him during the preceding income year has changed from 15 February to 
15 August.  

The deadline for an employer to submit a return to the Director General of the Mauritius 
Revenue Authority (“MRA”), regarding every employee in respect of whom tax has been 
withheld under PAYE at any time during the preceding income year, has changed from 15 
February to 15 August. 

The employer is required to make arrangements to obtain the tax account number (“TAN”) of 
the employee from the MRA unless same has already been communicated to him by the 
employee. 

When withholding tax in the month of July and August, unless the employee has submitted an 
Employee Declaration Form (“EDF”) in respect of the income year, the employer shall take into 
account the income exemption threshold claimed by the employee in his EDF in respect of the 
preceding income year. Previously this used to apply to the withholding income tax in the month 
of January and February. 

Tax deducted at source 

The payer is required to make arrangements to obtain the TAN of the payee from the MRA 
unless same has already been communicated by the payee.  

Every payer, other than financial institutions, shall insert the TAN of the payee in the statement 
to the payee and to the Director General of MRA. 

The onus to obtain the TAN of the payee from the MRA was on the payee previously.  

Statement by company having annual turnover exceeding MUR100 million 

When the annual turnover of a company exceeds MUR100 million, it is required to submit a 
statement in respect of purchase of goods and services made during the preceding year to the 
Director General of the MRA at latest by 31 August. 

Captive Insurance 
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As per the Government Gazette dated 17 December 2015, the income derived by a person 
licensed under the Captive Insurance Act 2015 during a period not exceeding 10 years shall be 
exempt from income tax. 

Taxation rulings and determinations  

Tax Ruling 164- Taxability of profit on debt settlement   

Following a court judgment, N Co, a company incorporated in the Netherlands, became a 
judgment creditor of Z Co, a Zimbabwean company, for a sum of EUR 14,573,289.11 with 
interest as at 24 May 2014, due to a default of banking facilities contracted in or about 1997. 

Since Z Co was unable to meet its obligation vis-à-vis N Co, the latter seized the shares of Z Co 
held in M Co (a Mauritius company) and was in the process of auctioning these shares in 2014 to 
recover its debt. Prior to engaging in the sales of the shares, N Co requested Z Co for an 
immediate payment of EUR 3 million, in exchange for a full and final settlement and both entities 
entered into a settlement agreement on 23 May 2014. 

However, Z Co was unable to raise the sum of EUR 3 million for payment to N Co. AB, a 
company incorporated in Mauritius, offered to provide the EUR 3 million to Z Co in exchange of a 
payment of USD 15,239,741 by the latter to AB. The amount of USD 15,239,741 was to be 
payable by Z Co to AB in instalments over 5 years.  

The point of issue was whether the profit on debt settlement can be considered as capital gain 
by AB. 

The Mauritius Revenue Authority clarified that the EUR 3 million is a loan/an advance made by 
AB to Z Co to enable the latter to settle its debt with N Co and the difference between EUR 3 
million and USD 15,239,741, being the amount repayable over 5 years, represents interest which 
is subject to income tax. It cannot therefore be considered as a capital gain. 

Other developments 

Implementation of Common Reporting Standard (CRS)  

A communique was issued by the MRA on 15 January 2016 informing that the the first 
exchange of information under CRS would take place as from September 2018.  

The requirement to apply due diligence procedures to record tax residence of clients opening 
new accounts, would take effect as from 1 January 2017. 
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Legislative developments 

Automatic Exchange of Information (“AEOI”) consultation 

An issues paper was released by Inland Revenue on 19 February seeking public feedback on 
proposals for implementing the G20/OECD global standard for automatic exchange of 
information which will help detect and prevent tax evasion. New Zealand financial institutions will 
need to report foreign account holders to countries that have also signed up to AEOI (97 
countries have signed up so far). The AEOI proposals are consistent with the OECD’s AEOI and 
Common Reporting Standard. AEOI requirements will apply to New Zealand financial institutions 
from 1 July 2017, with the first reporting due mid-2018. A Bill to introduce enabling legislation is 
expected July 2016. 

Inland Revenue has also confirmed that it will automatically and retrospectively exchange tax 
rulings. Inland Revenue will share details of all private taxpayer rulings and unilateral transfer 
pricing rulings, in effect as at 2014. The exchange will be with countries who have signed tax 
agreements with New Zealand (NZ has over 50 tax treaties and tax information exchange 
agreements). This will mean foreign tax authorities will now have access to businesses’ 
commercial information provided in support of rulings. This could have an adverse impact on the 
demand for rulings going forward.  

Both shifts were recommended as part of the OECD’s Base Erosion and Profit Shifting (BEPS) 
work.  

The Taxation (Annual Rates for 2015-16, Research and Development, and Remedial 
Matters) Bill 

Legislation introduced on 26 February 2015 in the Taxation (Annual Rates for 2015–16, Research 
and Development, and Remedial Matters) Bill received Royal assent on 24 February 2016. The 
key changes introduced are: 

• Allowing refunds of R&D tax losses for qualifying businesses; 

• Tax deductions for certain currently non-deductible and non-depreciable (i.e. “black hole”) 
R&D expenditure; and 

• Clarification of the GST treatment of bodies corporate. 

The Taxation (Residential Land Withholding Tax, GST on Online Services, and Student 
Loans) Bill 

The Taxation (Residential Land Withholding Tax, GST on Online Services, and Student Loans) Bill, 
which was introduced on 16 November 2015, was reported back to Parliament on 21 March 
2016.  

The bill proposes a new withholding tax on sales of residential property by offshore persons who 
sell the property within two years of acquisition, and changes that will apply GST to remote 
services and intangibles supplied by offshore suppliers.  

Key changes to the bill as reported back from the Finance and Expenditure Select Committee 
are: 
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• Land developers that are offshore persons may be able to apply for an exemption certificate 
from the residential land withholding tax; 

• An offshore person will not need a New Zealand bank account to obtain an IRD number, if 
they have already been subject to New Zealand Anti-Money Laundering (AML) verification or 
are non-resident suppliers registered solely for GST.  

The bill is expected to be enacted in May 2016.  

The Taxation (Transformation: First Phase Simplification and Other Measures) Bill 

The Taxation (Transformation: First Phase Simplification and Other Measures) Bill, which was 
introduced on 30 June 2015, was reported back to Parliament on 21 March 2016.  

The bill introduces a framework for information sharing and taxpayer communication under 
Inland Revenue’s Business Transformation proposals to modernise the tax administration 
system and new rules for deducting tax on employee share scheme benefits.  

The bill also extends the Foreign Investment Fund (“FIF”) exemption for Australian companies 
that are listed on the ASX All Ordinaries index from 2016/17 to all ASX listed companies (that 
also meet Australian residence and company tax requirements). 

  

Tax court case summaries 

Commissioner of Inland Revenue v Diamond (December 2015) 

The New Zealand Court of Appeal decision regarding tax residency impacts New Zealanders 
looking to move overseas, current expatriates, and those looking to invest or spend time in New 
Zealand.  

Mr Diamond was a New Zealand citizen who left to work as an overseas security consultant in 
2003 (and continues to live overseas). Inland Revenue sought to treat him as a tax resident due 
to ownership of a New Zealand rental property which, in the Commissioner’s view, amounted to 
a “permanent place of abode” (“PPOA”) here. Inland Revenue argued that a PPOA arose as Mr 
Diamond could live in the property. This was regardless of whether it was his home or whether 
he had actually lived there previously. 

The Court of Appeal found that a New Zealand property which a person owns, but has never 
lived in, nor intends to live in, cannot be the foundation of their PPOA. Mr Diamond had 
insufficient connection to New Zealand for him to have a PPOA and be New Zealand tax 
resident.  He was therefore not subject to tax in New Zealand on his worldwide income.  

The Court of Appeal decision confirms the limits of the PPOA rule. We understand Inland 
Revenue will not be appealing this decision to the Supreme Court. 

Other developments 

Double Taxation Agreement between New Zealand and Samoa  

A new DTA signed in July 2015 between New Zealand and Samoa came into force on 23 
December 2015. The new DTA with Samoa replaces the tax information exchange agreement 
and its associated supplementary agreement, which were both signed in 2010. 

The reduced withholding tax rates under the DTA apply from 1 February 2016. 

For other provisions, the agreement applies to income years beginning on or after 1 April 2016 in 
New Zealand, and to income years beginning on or after 1 January 2016 in Samoa. 
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Legislative developments 

Republic Act (RA) 10693 – An Act Strengthening Nongovernment Organizations 
(NGOs) Engaged in Microfinance Operations for the Poor 

Under Section 20 (Taxation of Microfinance NGOs), a duly registered Microfinance NGO shall pay 
two percent (2%) tax based on its gross receipts from microfinance operations in lieu of all 
national taxes. This preferential tax treatment shall be accorded only to NGOs whose primary 
purpose is microfinance and only on their microfinance operations catering to the poor and low-
income individuals in alignment with the main goal of alleviating poverty.  

Non-microfinance activities of the above NGOs are subject to applicable regular taxes. 

RA 10693 is effective as of 29 December 2015. 

Taxation rulings and determinations 

Revenue Memorandum Circular (RMC) No. 9-2016 – Clarification on Taxability of 
Non-Stock Savings and Loan Association (“NSSLA”) for Purposes of Income Tax, 
Gross Receipts Tax and Documentary Stamp Tax 

The RMC reiterated that NSSLA shall be exempt from income tax with respect to income it 

receives, including interest on its deposits with any bank. However any income derived by it 

from any of its properties, real or personal, or any activity conducted for profit, regardless of the 

disposition thereof, is subject to the applicable income tax and other internal revenue taxes 

under the Tax Code. 

The RMC also clarified that NSSLA, which is classified as a Non-bank Financial Intermediary 

(“NBFI”) under the BSP Manual of Regulations, is generally subject to GRT on its income derived 

from its operations unless otherwise exempted under special rules.  

Finally, the RMC clarified that NSSLA is subject to Documentary Stamp Tax, particularly on loan 

agreements, mortgages, pledges, foreclosures and sales, among others.   
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Legislative developments 

2016 Budget Statement 

The 2016 Budget Statement was tabled in Parliament on 24 March 2016. The following 

highlights are relevant to the financial services sector in Singapore:- 

• Extending and enhancing the Finance and Treasury Centre (“FTC”) scheme 

The FTC scheme grants a concessionary tax rate of 10% on qualifying income derived by 

approved FTCs for carrying out qualifying activities or services. To qualify for the 

concessionary tax rate, the FTC must obtain funds directly from qualifying sources such as 

financial institutions in Singapore, banks outside Singapore and approved offices or 

associated companies of the FTC. 

Tax exemption is also granted under Section 13(4) on certain prescribed payments made by 

the FTC to non-residents who are approved offices or associated companies of the FTC, 

subject to meeting all conditions.  

The above scheme lapsed on 31 March 2016.  

The FTC scheme will be extended till 31 March 2021 with the following enhancements, 

which will take effect from 25 March 2016:  

• The concessionary tax rate will be lowered to 8%. The substantive requirements to 

qualify for the scheme will be increased;  

• To qualify for the concessionary tax rate, the FTCs will be allowed to obtain funds 

indirectly from its approved offices and associated companies. Safeguards will be put in 

place to address the round-tripping risks; and  

• The scope of tax exemption granted under Section 13(4) will be expanded to cover 

interest payments on deposits placed with the FTC by its non-resident approved offices 

and associated companies, provided the funds are used for the conduct of qualifying 

activities or services. 

The Singapore Economic Development Board will release further details on the above 

changes by June 2016. 

• Extending and refining the tax incentive scheme for trustee companies 

Under the tax incentive scheme for trustee companies, approved trustee companies are 

granted a concessionary tax rate of 10% on qualifying income derived from provision of 

trustee and custodian services, and trust management or administration services. 

From 1 April 2016, the scheme will be subsumed under the Financial Sector Incentive 

(“FSI”) scheme. 

 

The scope of qualifying activities will be expanded to align with trustee activities covered 

under the FSI-Standard Tier scheme from 1 April 2016 for new and current incentive 

recipients. A concessionary tax rate of 12% will apply to new awards from 1 April 2016.  
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The current incentive recipients will continue to enjoy existing benefits till the expiry of their 

awards and may apply for renewal of their awards under the FSI scheme thereafter. 

The Monetary Authority of Singapore will release further details by June 2016. 
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Other developments 

Double taxation treaty with Canada 

The Taiwan-Canada double taxation treaty (“DTA”) was signed on January 13th, 2016 and is 

expected to be become effective on January 1, 2017.   

Similar to other double taxation treaties which Taiwan has entered into, under the terms of the 

DTA, the tax resident of each country would only pay tax on the income generated by their 

permanent establishments in either country.  Further, the DTA also provides for reduced 

withholding taxes on dividends, interest and royalties. The said reduced withholding tax rates 

treatment allows reduction from the standard Taiwan withholding tax rate of 20%.  The reduced 

rates are as follows:  

• Dividend: 10%, 15% 

• Interest income: 10% 

• Royalty: 10% 

 

Unlike the adoption for income tax exemption treatment, for the adoption of reduced withholding 

tax rate pursuant to the double taxation treaty, no pre-approval from the tax authority will be 

required. 
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Legislative developments 

Permanent reduction in corporate income tax rate 

Royal Decree No. 42 to amend the Revenue Code was issued on 3 March 2016 to reduce 

corporate income tax rate to 20% effective from the accounting period commencing on or after 

1 January 2016 . The initial rate reduction from 30% to 23% in 2012 and further reduction to 

20% in 2013 until 2015 has now been made permanent by this Royal Decree.  

Extension of reduced personal income tax rates for individual taxpayers 

On 12 February 2016 the Thai government announced that the reduction in the progressive 

personal income tax (PIT) rates has been extended to the 2016 tax year with the issuance of 

Royal Decree No. 600. Accordingly, for the 2016 tax year (as was the case for the 2013 – 2015 

tax years) the temporary reduction in the PIT rates will be 0 to 35 percent with seven income tax 

brackets. The extension will be effective for the tax year 1 January 2016 – 31 December 2016. 

Some observers believe that the Thai government still needs to consider further reducing 

personal income tax rates to enhance the country’s competitive advantage in relation to 

neighboring ASEAN countries. 

The Inheritance Tax Act and Gift Tax Regulations became effective from 1 February 2016 

Under the Inheritance Tax Act, Thai nationals (including non-Thai nationals who are Thai residents 

under the immigration laws of Thailand) will be subject to inheritance tax on the net value of 

inherited property worldwide in excess of THB100 million.  Non-Thai nationals will also be 

subject to inheritance tax on the net value of inherited property situated in Thailand only in 

excess of THB100 million.  

Any inheritance received by a spouse will be exempt from inheritance tax in all 

instances.  Parents and descendants will be subject to 5% tax rate on the net value of property 

above the THB100 million threshold.  Other persons will be subject to 10% inheritance tax.  

Under the Gift Tax Regulations, parents will be exempt from tax on the gift of immovable 

property transferred to a child or children (excluding an adopted child) up to the amount of 

THB20 million in a tax year.  The value of immovable property above this threshold is taxed at 

5%.  If immovable property is received by a person other than a lawful child, the value of all 

gifted immovable property received in a tax year is subject to tax at the progressive personal tax 

rates.  

Gifts of money and other property received from parents, descendants and spouses are tax 

exempt up to the amount of THB20 million per a tax year.  Gifts of money and other property 

received from persons who are not parents, descendants or spouses are tax exempt up to the 

amount of THB10 million in a tax year.  Amounts above these thresholds is taxed at 5% for both 

categories of the recipients. 

Gifts of money, immovable property and other property received by persons or juristic entities 

for religion, education or public benefit are tax exempt, but only as specifically provided in 

Ministerial Regulations. 



© 2016 KPMG Tax Limited, a BVI limited liability company operating in Hong Kong and a member firm of the KPMG network of independent member firms affiliated with KPMG 
International Cooperative ("KPMG International"), a Swiss entity. All rights reserved. 

 

General tax update for financial institutions in Asia Pacific 
 

29      

Taxation rulings and determinations 

New tax treaties to be effective in January 2017 

The Revenue Department has recently announced that the two new tax treaties between 

Thailand and Singapore and between Thailand and India will be effective in January 2017. 
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Legislative developments 

New regulations on registration of foreign loans 

The State Bank of Vietnam (“SBV”) issued Circular 03/2016 /TT-NHNN (“Circular 03”) providing 

guidance on borrowing and repayment of foreign loans which takes effect from 15 April 2016. 

There are some notable changes under Circular 03 as follows: 

• Enterprises are not required to register with the SBV for importing goods on deferred 

payment terms. Previously, the deferred payment must be registered with the SBV. 

• Enterprises can register loans and submit quarterly reports in hard copy or online to the 

State Bank of Vietnam.  

• Together with the documents required by old regulations, Circular 03 requires new 

documents for registration of medium and long-term foreign loans such as an explanatory 

report of qualifying the conditions on using the initial loan and repayment plan for the 

extended loan applicable to the case of borrowers of short-term loans extending the loan 

term beyond one year. 

• Borrower being not a foreign direct investment enterprise is required to open a bank account 

for the purposes of the foreign loan. For foreign direct investment, their direct investment 

capital bank accounts should be used for this purpose. 

Lending policy for development of supporting industries 

The SBV has issued Circular 01/2016/TT-NHNN (“Circular 01”) dated 4 February 2016 providing 

guidance on the lending for the development of supporting industries as stipulated in Decree No. 

111/2015/ND-CP dated 3 November 2015. Circular 01 took effect from 2 February 2016. 

Accordingly, credit institutions and foreign bank branches shall apply VND short-term lending 

rates for short-term loans for plans on manufacturing products of supporting industries prioritized 

for development. Circular 01 requires the VND short-term lending rates not exceeding the 

maximum ones applied by credit institutions and foreign bank branches. 

Small and medium enterprises (“SMEs”) borrowing from credit institutions to invest on 

manufacturing products of supporting industries prioritised for the development are provided 

preferential lending within the confines of the provision of Circular 01 to obtain loans at up to 

70% of the investment capital. 
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Taxation rulings and determinations 

Official Letter No. 43/TCT-DNL (“Official Letter 43”) dated 6 January 2016 

According to Official Letter 43 of the General Department of Taxation issued to foreign banks in 

Vietnam, in cases where customers do not request official invoices, the bank can issue a 

consolidated invoice for those customers during a month, attached with a list of the customers. 

Under prevailing regulations, if the value of a transaction is VND200,000 (around USD9) or more, 

an invoice must be issued even if they do not request. 
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