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Foreign Employers of Cross-Border Employees — 
Apply Now for Canadian Tax Relief 
  
January 13, 2016 
No. 2016-02 

Non-Canadian resident employers who have non-resident employees working in Canada can 
now apply to be eligible for the new exception from the withholding tax requirements under 
Regulation 102 of the Income Tax Act. This exception takes effect January 1, 2016.  

The CRA does not anticipate giving retroactive approvals but as a transitional measure, all 
applications for employer eligibility the CRA receives by February 1, 2016 will be considered 
for a retroactive effective date of January 1, 2016. As such, employers who want to apply the 
exception to their eligible employees from January 1, 2016 must act quickly to meet the 
February 1 deadline to submit their applications. 

The Regulation 102 rules require employers to withhold Canadian tax on income earned in 
Canada by their non-resident employees. The new exception to these rules will be available 
for qualifying employers and employees. Employers can now apply for eligibility for the 
exception using Form RC 473, Application for Non-Resident Employer Certification, which 
the CRA released on January 12, 2016. The CRA also released new guidance on the 
application process.   

Background — Regulation 102 tax withholding  
Employers (including non-resident employers) are required by Regulation 102 to withhold 
and remit Canadian tax on employment income earned in Canada by a non-resident 
employee, regardless of whether that income is exempt from Canadian tax because of a 
tax treaty. 
 
Regulation 102 applies in the following scenarios: 
 
• Non-resident employer with Canadian resident employee 
• Canadian resident employer with non-resident employee providing services in Canada 
• Non-resident employer with non-resident employee providing services in Canada. 
 
However, under the terms of many of Canada’s tax treaties, non-resident employees are 
generally not required to pay tax in Canada if the number of their working days in Canada, 
or the total remuneration they earn in Canada, is relatively nominal.  
 
For example, a U.S. resident employee will generally be exempt from Canadian tax if the 
remuneration does not exceed CDN $10,000 or if the employee is present in Canada for 
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no more than 183 days in any 12-month period commencing or ending in the relevant 
calendar year and if the remuneration is not borne (i.e., not deductible as an expense) by 
a permanent establishment in Canada. 
 
It may be possible for the employer to obtain a waiver from the CRA to be relieved from its 
obligation to withhold tax on remuneration paid to a particular employee. 
 
Note that non-resident directors are deemed to be employees under Canadian law and 
are subject to Regulation 102 unless a treaty exemption applies or Regulation 102 waiver 
applies. 
 
Regulation 102 withholding tax is not a final tax. Individuals’ tax returns determine their 
final Canadian tax liability. 

New exception to Regulation 102 withholding requirement 

The federal government proposed a new exception to the Regulation 102 withholding tax 
requirement in the 2015 federal budget and released draft legislation to enact this measure 
on July 31, 2015. The draft legislation was not passed into law before the 2015 federal 
election but this measure is expected to be reintroduced in the coming months. The 
exception applies to payments made after 2015.  

Qualifying for the exception 

To qualify for the exception, an employee must meet the criteria under a tax treaty to be 
exempt from income tax in Canada. The employee must work in Canada for less than 45 
days in the calendar year that includes the time of the payment, or must be present in 
Canada for less than 90 days in any 12-month period that includes the time of the payment.  

The exception is limited to employees who travel to Canada to provide services for non-
resident employers. The exception does not cover seconded employees or non-resident 
employees that are economic employees of Canadian employers. 

A qualifying employer must be resident in a country with which Canada has a tax treaty and 
must be certified by the CRA at the time of the payment. A partnership may be a qualifying 
employer if at least 90% of the partnership’s income or loss for the fiscal period that includes 
the payment is allocated to partners that are resident in a country with which Canada has a 
tax treaty. 

Certification process 

The CRA released a two-page form on January 12, 2016 that employers will use to apply for 
certification, along with guidance on the certification process. The Form RC 473, Application 
for Non-Resident Employer Certification, requests: 
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• Employer/employee identification 
• Declaration of employee residency 
• Employer certification that all obligations and requirements of a qualifying non-resident 

employer have been met  
• Details on the estimated number of employees to come to Canada during the certification 

period and broadly the type of services they will perform. 

The CRA states that it should receive applications at least 30 days before a qualifying non-
resident employee starts providing services in Canada. 

Employers are not required to submit supporting documents upfront. Rather, the CRA 
reserves the right to ask for further documentation at a later date.  

The CRA says that, to ensure consistency, only the CRA Tax Services Office in Vancouver 
will oversee employer certification.  

The CRA states that the certification process will be in place starting January 1, 2016. Once 
the employer’s application has been submitted and reviewed, the CRA will issue a letter 
confirming approval. This approval will be granted for up to two calendar years.  

If an employee ceases to be a qualified non-resident employee and thus is no longer eligible 
for the exception, the employer is required to immediately make a written disclosure to the 
CRA.  

KPMG observation 
Since the certification is not retroactive other than as a transitional measure, employers 
with employees working in Canada on January 1, 2016 may wish to consider applying for 
a Regulation 102 waiver using either Form R102-R or R102-J if the employer does not file 
for employer certification using the new Form RC 473 by February 1, 2016. 

Obligations of a qualifying employer 

The CRA states that, among other things, a qualifying employer must: 

• Track and record the number of days each qualifying employee is either working in 
Canada or is present in Canada 

• Determine whether the employee is resident in a country with which Canada has a tax 
treaty 

• Complete and file a T4 Summary and Information Return for employees who have 
provided employment services in Canada, except for employees earning less than 
$10,000.  
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KPMG observation 
The CRA has confirmed that qualifying employers must obtain a Business Number and, if 
required to make remittances, a program account number for payroll purposes. Employers 
must also file the applicable Canadian income tax returns for the calendar years in which 
they are certified as qualifying employers. 

The CRA also details the situations in which qualifying employers do not have to withhold 
CPP and EI contributions from remuneration paid to qualifying employees. 

Download KPMG’s Tax Hub Canada app 
KPMG’s Tax Hub Canada app provides timely and convenient tax news to your iPhone, 
iPad, BlackBerry and Android. Download now. 

We can help 

Your KPMG adviser can help you assess the effect of the new withholding tax exemption on 
your business and your employees, and point out ways to take advantage of any benefits 
arising from the exemption or help mitigate its impact. For more details on this new 
exemption and its potential impact on you and your employees, contact your KPMG adviser. 
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