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Background  

The Delhi High Court in the case of Hyosung 

Corporation
1 
(the taxpayer) held that mere filing of 

a return by the taxpayer will not be treated as the 

question raised in the Authority for Advance Ruling 

(AAR) application being pending before the 

income tax authority
2
. Further, the question raised 

in the AAR application do not appear to be forming 

part of the subject matter of the notice issued 

under Section 143(2) of the Income-tax Act, 1961 

(the Act). The mere fact that such a notice was 

issued prior to the filing of the application with the 

AAR will not constitute a bar for accepting the 

application. However, where the notice under 

Section 142(1) of the Act, raising the very 

questions that form the subject matter of the AAR 

application, were issued prior to the filing of the 

applications, the bar gets attracted. 

Facts of the case 

 The taxpayer is incorporated in South Korea. It 

is a comprehensive energy solution provider 

and manufactures transformers, switchgears, 

motors, decelerators and industrial pumps and 

is also engaged in the wind energy business. It 

supplies transformers to customers all over the 

world including India. 

___________ 

1
 Hyosung Corporation v. AAR (W.P. (C) 5818/2013) – Taxsutra.com 

2
 Bar under clause (i) of the proviso to Section 245(2) of the Act –The 

authority shall not allow the application where the question raised in the 
application,- 
(i) is already pending before any income-tax authority or appellate 
tribunal ……………………… 
 

 During the year under consideration, Power 

Grid Corporation of India Ltd. (PGCIL) floated 

tenders inviting global bids for setting up sub-

stations in various locations in India. The 

taxpayer, being a successful bidder, supplied 

equipments for the said projects. 

 The taxpayer claimed that the supply of the 

equipment was effected outside India and all 

work related thereto was also to be performed 

outside India. In relation to the invoices raised 

by the taxpayer on PGCIL for the supply of 

equipment, PGCIL released advance payment 

after deducting tax. There were supplies of 

equipment by the taxpayer to PGCIL during 

Assessment Year (AYs) 2008-09, 2009-10 and 

2010-11 for the various projects of PGCIL. 

 The taxpayer claimed that revenue from 

offshore supplies was not liable to be taxed in 

India. Therefore, the taxpayer claimed a refund 

of tax deducted by PGCIL. In reference to each 

of the returns filed by the taxpayer, notices 

were issued both under Section 143(2) of the 

Act as well as 142(1) of the Act by the 

Assessing Officer (AO). 

 The taxpayer filed applications before the 

Authority for Advance Rulings (AAR) seeking a 

ruling on the issue of taxability of the profits 

from offshore supplies made during the 

aforementioned AYs to PGCIL.  

 



 

 

© 2016 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 

International”), a Swiss entity. All rights reserved. 

. 

be more beneficial to the taxpayer even if the 

discriminatory portion which exempts central 

government notified PSUs from its ambit is 

invalidated. 

 Even if the offending portion is invalidated, the 

result would be that in terms of clause (i) of the 

proviso to Section 245R(2) of the Act, the bar 

would apply equally to both a resident and a 

non-resident. In other words, the provision would 

become equally burdensome to both a resident 

and a non-resident.  

 Accordingly, the High Court held that it serves no 

purpose to pronounce on the validity of the 

portion of clause (i) of Section 245R(2) of the Act 

that exempts resident PSUs from the bar of that 

provision, to be violative of Article 14 of the 

Constitution. 

Whether question was pending before the 
tax authority 

 The mere filing of a return by the taxpayer 

claiming the refund in respect of the tax 

deduction by PGCIL will not tantamount to the 

question raised in the applications before the 

AAR being pending before the income tax 

authorities. The decision to the contrary of this in 

Net App BV
3
 has been overruled by the 

Supreme Court in Sin Oceanic Shipping ASA
4
. 

 As far as the notice under Section 143(2) of the 

Act is concerned, that provision itself stipulates 

that such notice will be issued by the AO where 

he has reason to believe that any claim of such 

exemption, deduction, allowance or relief made 

in return is inadmissible. It mandates that the 

notice should specify the particulars of such 

claim, loss, exemption, deduction or relief.  

 The notice issued in the present case to the 

taxpayer under Section 143(2) of the Act is in a 

standard pre-printed format which merely states 

that ‘there are certain points in connection with 

the return of income on which the AO would like 

some further information’. The said notice fails to 

satisfy the particulars of the claim of loss, 

exemption, deduction, allowance or relief as 

mandated by Section 143(2)(i) of the Act.  

________________ 

3
 Net App BV and Sin Oceanic Shipping ASA v. The Authority for Advance 

Rulings [2013] 357 ITR 102 (Del) 
4
 Sin Oceanic Shipping ASA v. AAR [2014] 223 Taxman 102 (SC) 

 

 

 The AAR while rejecting the taxpayer's 

applications, held that the notices under 

Section 143(2) were already issued prior to the 

filing of the application before the AAR, and 

therefore, the question raised in the application 

for advance ruling was pending for 

adjudication before the assessing authority 

and the bar created under clause (i) of the 

proviso to Section 245 (2) of the Act operates.  

 As regards the contention that the 

aforementioned bar was discriminatory, the 

AAR held that being a creature of the Act, it 

could not pronounce upon the constitutional 

validity or the vires of any provision of the Act. 

The AAR had no jurisdiction to deal with the 

question of discrimination. 

High Court ruling 

 There is no doubt that the proviso to Section 

245R(2) of the Act makes a distinction 

between resident and non-resident applicants 

as far as the bar on the AAR allowing an 

application for the advance ruling was 

concerned. While PSUs notified by the central 

government can maintain an application for 

advance ruling notwithstanding that the 

question raised in the application is already 

pending before the income tax authorities, a 

non-resident applicant cannot, in the same 

circumstances, maintain such an application. 

 The object behind such proviso is to ensure 

that parallel proceedings do not take place 

simultaneously before two different fora in 

respect of the same question. Therefore, the 

proviso is per se not irrational. 

Constitutional validity 

 Article 25 of the tax treaty prescribes that the 

taxpayer as a South Korean entity should not 

be subject to any taxation requirement which is 

more burdensome than the requirement to 

which an Indian entity is subject. Section 90(2) 

of the Act provides that where any provision of 

the Act is more beneficial to the taxpayer than 

a provision of the tax treaty, then the provision 

of the Act shall apply. Clause (i) of the proviso 

to Section 245R of the Act cannot be said to  
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 In any event, the question raised in the 

applications made by the taxpayer before the 

AAR do not appear to be forming the subject 

matter of the notices under Section 143(2) of 

the Act. Consequently, the mere fact that such 

a notice was issued prior to the filing of the 

application by the taxpayer before the AAR will 

not constitute a bar, in terms of clause (i) to 

the proviso to Section 245R(2) of the Act. 

However, that cannot be said of the notices 

under Section 142(1) of the Act issued to the 

taxpayer by the AOs for AYs 2008-09 and 

2009-10 which were prior to the filing of the 

applications before the AAR. 

 It is not in dispute that the notices under 

Section 142(1) of the Act were accompanied 

by a questionnaire which raised the question 

of supply contracts which according to the 

taxpayer were executed overseas. Therefore,  

where the notices under Section 142(1) of the 

Act raising the very questions that form subject 

matter of the applications by the taxpayer 

before the AAR for AYs 2008-09 and 2009-10 

were issued prior to the filing of the 

applications, clause (i) of the proviso to 

Section 245R(2) of the Act gets attracted. 

Therefore, rejection by the AAR of the 

applications filed by the petitioner for an 

advance ruling in respect of AYs 2008-09 and 

2009-10 are not erroneous and do not call for 

any interference. 

 However, as far as the notices under Section 

142(1) of the Act issued by the AO to the 

taxpayer in respect of the equipment supply 

contracts for AY 2010-11 is concerned, the 

notices were issued after the date of filing of 

the application before the AAR. 

 If such question is not already pending on the 

date of the application and is the subject 

matter of a notice issued thereafter by the 

income tax authority, it cannot be said that 

such question is ‘already pending before such 

income tax authority'. What is relevant is not 

the date of consideration of the application by 

the AAR but the date of filing of such 

application before the AAR.  

 

 In the case of Asgarali Nazarali
5
 it was clarified 

that ‘a legal proceeding is ‘pending’ as soon as it 

commenced and until it is concluded. Further, in 

the case of Monte Harris
6
 the same question 

was addressed with reference to the filing of a 

return. There it was clarified that the words 

‘already pending’ in Section 245R of the Act 

should be interpreted to mean ‘already pending 

as on the date of the application and not with 

reference to any future date’. Although these 

observations were with reference to the filing of a 

return, it would equally apply to the issuance of 

any notice raising the same question by any 

income tax authority. 

 Accordingly, the applications filed by the 

taxpayer in respect of the transaction of supply 

of equipment for AY 2008-09 and 2009-10 were 

rightly rejected by the AAR since on the date of 

filing of such applications before the AAR, the 

question raised therein was already pending 

before the income tax authorities by virtue of the 

notices under Section 142(1) of the Act having 

already been issued to the taxpayer.  

 However as regards the applications concerning 

the supply contracts executed during AY 2010-

11, the AAR erred in rejecting them by applying 

clause (i) to the proviso to Section 245R(2) of the 

Act. Notices under Section 142(1) of the Act in 

respect of those transactions pertaining to AY 

2010-11 were issued only after the filing of the 

application before the AAR. The High Court 

restored the said applications to the file of the 

AAR for a decision afresh in accordance with 

law. 

Our comments 

The issue relating to admission of an application by 

the AAR under Section 245R(2) of the Act when the 

income-tax return has already been filed, has been a 

subject matter of debate before the courts.  

 

 

_________________ 

5
 Asgarali Nazarali v. State of Bombay [AIR 1957 SC 503] 

6
 Monte Harris v. CIT [1996] 218 ITR 413 (AAR) 
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The AAR had rejected various applications
7
 on the 

grounds that the applicants had already filed tax 

returns and therefore, the issue raised in the 

application would be regarded as a question 

pending before tax authorities.  Certain 

applicants
8
, aggrieved by the AAR’s order, filed a 

writ petition with the Delhi High Court. The Delhi 

High Court
9
 held that once the return of income 

has been filed under Section 139(1) of the Act, it is 

construed as a question pending before the tax 

authority, and therefore, the AAR cannot allow the 

application for an advance ruling.  

In August 2013, the AAR in the case of Hyosung 

Corporation
10

 held that mere filing of return of 

income before the filing of the application does not 

necessarily mean that the question raised in the 

application is already pending before the tax 

authority. However, since the notice under Section 

143(2) of the Act was issued by the tax authorities, 

the AAR held that the question raised in the 

application was pending for adjudication before the 

tax authority and, therefore, the bar created under 

Section 245(2) of the Act was attracted. 

In December 2013, the AAR in the case of 

Mitsubishi Corporation Ltd. held that the 

application filed before the AAR, after the filing of 

return of income but before the issue of notice for 

assessment, cannot be considered as pending for 

adjudication before the tax authorities and 

therefore, the application is to be admitted. 

In the midst of this controversy, Netapp B. V. and 

Sin Oceanic Shipping ASA had filed a special 

leave petition with the Supreme Court. The 

Supreme Court in the light of AAR ruling in the 

case of Mitsubishi Corporation Ltd set aside the 

High Court and AAR’s decisions and restored the 

matter back to the AAR for a fresh ruling in 

accordance with the law.  

 
 
 
 
___________________ 
 
7
 Red Hat India (P.) Ltd.[2012] 18 taxmann.com 259 (AAR),Foster 

Wheeler France SA (AAR 963 of 2010), GTB Invest ASA [2012] 18 
taxmann.com 262 (AAR), Wavefield Inseis ASA [2012] 343 ITR 136 
(AAR), Netapp B. V. [2012] 347 ITR 461 (AAR) 
8
 Netapp B. V. and Sin Oceanic Shipping ASA 

9
 Netapp B.V. v. AAR [2013] 357 ITR 102 (Del) 

10
 Hyosung Corporation [2013] 218 Taxman 36 (AAR) 

The Delhi High Court in the instant case held that 

mere filing of a return by the taxpayer will not be 

treated as the question raised in the Authority for 

Advance Ruling (AAR) application being pending 

before the income tax authority.  Further, question 

raised in the AAR application was not forming a part 

of notice under Section 143(2) of the Act, therefore, it 

will not constitute a bar for accepting the AAR 

application. However, where the notice under 

Section 142(1) of the Act, raising the very questions 

that form the subject matter of the AAR application, 

were issued prior to the filing of the applications, the 

bar gets attracted. 
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