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Finance (No. 2) Bill 2016 

Transfer pricing: application of OECD 
principles  

Summary of legislation 

The Finance Bill includes an amendment to s164 of TIOPA 2010 which updates the definition of ‘the 
transfer pricing guidelines’ within the UK's transfer pricing legislation.  
 
It incorporates certain recent amendments made to OECD Transfer Pricing Guidelines that were 
originally published in July 2010 as well as the findings set out in the OECD final report in relation to 
Actions 8 to 10 of the base erosion and profit shifting (BEPS) initiative published on 5 October 2015. 
For consistency, it also updates the definition of ‘the transfer pricing guidelines’ for the purposes of 
the UK Patent Box regime. 
 
The Finance Bill also incorporates the authority for future changes to the definition to be made by 
secondary legislation.  

Timing 

The amendment has effect as follows: 

• For corporation tax purposes – in relation to accounting periods beginning on or after 1 April 2016; 

• For income tax purposes – in relation to the tax year 2016-17 and subsequent years; and 

• For the purposes of the UK Patent Box regime – in relation to accounting periods beginning on or 
after 1 April 2016. 

Our view 

This amendment is no surprise and in many ways is a simple formality to adopt the findings of the 
OECD report in relation to Actions 8 to 10 into the UK legislation.  However, it does demonstrate that 
HM Treasury and HMRC are committed to adopting the finalised recommendations from the OECD 
and will be focussing on ‘value creation’ in relation to transfer pricing analysis. 
 
Whilst the amendments formally have effect for accounting periods beginning on or after 1 April 2016 
it will be interesting to see if HMRC seek to apply the findings of the OECD report to any existing or 
ongoing enquiries in relation to transfer pricing. During the development and drafting of the OECD 
report there were comments that HMRC saw the proposed changes to the OECD guidelines as 
merely clarification of existing practices. How they seek to apply the new guidelines in practice is an 
area we will monitor closely.  
 
Finally, one interesting omission from the amendment was the exclusion of any specific rules in 
relation to the adoption of elements of the revised Chapter V of the OECD guidelines which deal with 
the Master File and Local File as included in Action 13 of the BEPS initiative. As such, there is 
currently no legal requirement for UK tax payers to adopt the Master File/Local File approach to 
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transfer pricing documentation per the OECD recommendations. However, the inclusion of the 
authority to implement further changes to the definition by way of secondary legislation suggests 
that this change will occur in future once the Action 13 report is formally incorporated into the OECD 
Guidelines.  
 
Despite the above, our view is that a best practice approach for UK headquartered groups is to adopt 
the Master File/ Local File approach as many overseas territories will have a legal requirement to 
follow this. As such, adopting differing approaches in different jurisdictions will not lead to a 
consistent or coherent description and will create inefficiencies.  
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