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Approval process 

On 20 September 2013 the Chamber of Deputies approved the bill No. A.S. 1058 (‘the Bill’), 
laying down the Delegation to the Government to state provisions aimed at: 

■ a fairer 

■ a more transparent and 

■ growth oriented tax system. 

The Senate is currently examining the Bill. 

When will it be approved? 



© 2013 KPMG S.p.A., Italian limited liability share capital company, and Studio Associato Consulenza legale e tributaria, an Italian professional 
partnership, are member firms of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 
International”), a Swiss entity. All rights reserved.  
 

4 

Delegation to reform the tax system 

Article 1 of the Bill delegates the Government to adopt, within twelve months of the date in which 
the Bill becomes effective, one or more legislative decrees, reforming the tax system. 

The delegated legislative power of the Government must be exercised in compliance with the 
constitutional principles and the European Union law and is subject to the following general 
principles: 

■ consistency of rules on tax obligations and rights 

■ coordination and simplification 

■ generalizing the mechanism of offsetting tax receivables and debts. 
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Reform of the cadastre of buildings 

The reform of the cadastre of buildings, the guidelines of which are stated by Article 2 of the Bill, 
intends to correct the discrepancies existing in the current cadastral rates. 

The Bill states that: 

■ the determination of the nominal property value of the buildings must take into consideration 
the territorial market 

■ the square meters must be used to determine the value of the buildings (instead of the 
number of rooms) 

■ municipalities must be involved in the process of revision of the cadastral income in order to 
tax those properties that are not registered yet. 

The reform must take place at invariance of tax revenue. 

Taxpayers will be allowed to discuss with the tax authorities to correct mistakes connected with 
the assignment of cadastral rates. 
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Opposition to tax evasion and tax avoidance 

The  Bill is also intended to strengthen the efforts to combat tax evasion and tax avoidance as 
well as to reorder the phenomena of tax erosion (the so-called tax expenditures). 

For this purpose Articles 3 and 4 delegate the Government to adopt measures meant to, inter 
alia: 

■ simplify the execution and assessment of tax obligation 

■ identify tax evasion through criteria based on the comparison between accounting data 
pertaining to the taxpayer and data already available to the tax authorities 

■ reduce, eliminate or modify certain tax expenditures (i.e. unjustified exemptions, exclusions, 
reductions of taxes or taxable income or other favorable regimes). 
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Abuse of law 

Article 5 delegates the Government to review the existing anti-avoidance provisions in order to 
regulate the general principle of prohibition of abuse of the law, which is defined as the misuse of 
legal instruments with the main purpose of obtaining the tax savings, even if such conduct does 
not breach any specific provision. 

Abuse of the law is relevant when the pursuit of undue tax advantages represents the main 
purpose of the tax avoidance transaction, while, on the contrary, if the transaction (or set of 
transactions) is supported by non-marginal extra tax reasons, abuse of the law cannot be 
detected. 

The tax avoidance transaction shall not be relied upon before the tax authorities, that may 
immediately deny the undue tax savings. 

The Government is also delegated to rule: 

■ the allocation of proof duties between the tax authorities and the taxpayer 

■ that the reasons for assessment be provided by the tax authorities, or the tax assessment 
could be considered void 

■ that the contradictory procedure be complied with in order that the taxpayers’ right of defense 
to be observed. 
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Tax compliance and simplification (1) 

Article 6 of the Bill delegates the Government to introduce provisions aimed at improving the 
relationship between the tax authorities and the taxpayers through enhanced forms of 
communications and cooperation suitable to foster the spontaneous fulfillment of tax duties. 

Larger companies shall establish management and control systems of tax risks, involving a clear 
assignment of internal responsibilities. Taxpayers implementing this compliance will benefit from 
lower fulfillment requirements, reduction of applicable penalties and specific advance ruling 
procedures. 

The tax authorities shall provide smaller businesses and individuals with enhanced tutoring 
aimed at assisting them with the fulfillment of tax duties (i.e. tax calculation, filing of tax returns). 
Taxpayers adhering to the tutoring system shall benefit from a reduction of the tax fulfillments. 

The Government is also delegated to enlarge the scope of deferred payment of tax liabilities, in 
particular through the simplification of administrative and financial requirements to access the 
deferral of payment.  

Moreover, tax ruling discipline shall be subject to a general revision, which should achieve: 

■ more uniformity of the opinions issued by the tax authorities 

■ more timely issuance of the opinions 
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Tax compliance and simplification (2) 

■ elimination of mandatory forms of ruling which do not produce any beneficial effect, but only 
burden the taxpayers and the tax authorities. 

Article 7 delegates the Government to simplify the current tax regimes and tax duties, especially 
those that are considered unnecessary for the purposes of inspection and assessment by the tax 
authorities. 

Moreover, the functions of withholding agents and intermediaries must be simplified through an 
enhanced use of information technology. 
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Reform of penalties 

Article 8 lays down the principles and guidelines for the reform of penalties attached to criminal 
tax offences. 

In particular, the Government must: 

■ define frauds, simulations or behaviors aimed at the production and use of false 
documentation as criminal tax offenses 

■ provide for a more precise definition of the cases of tax avoidance and tax evasion as well as 
the related consequences in terms of penalties 

■ clarify the scope of application of rules doubling the terms of assessment in the case of a 
criminal tax offence, providing that ordinary terms of assessment are doubled only if the tax 
authorities transmit all the information to the State Prosecutor for a criminal investigation 
before the ordinary terms of assessment elapse. 

The administrative penalties system shall be also reformed in order to better correlate severity of 
the penalties to behaviors actually taken by the taxpayer. 
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Enhancement of controls system 

Article 9 provides the Government with the principles and guidelines to be followed in order to 
approve rules aimed at enhancing tax controls to be directed, in particular, against: 

■ carousel frauds 

■ abuses performed during money or property transfer activities 

■ distorted use of transfer pricing 

■ fictitious relocation of companies 

■ tax avoidance. 

Controls must be targeted and possibly benefit from the cooperation with other public authorities. 
Moreover, during the cognitive activity and until the investigation is completed it is necessary to: 

■ keep the controls confidential 

■ minimize the obstacles to the normal course of economic activity of the taxpayer 

■ strengthen the contradiction between the tax authorities and the taxpayer.  
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Tax litigation procedures reform 

Article 10 delegates the Government to strengthen the judicial protection of the taxpayer, which 
must be pursued both through the rationalization of the conciliation (so called ‘conciliazione 
giudiziale’) in the tax lawsuit, also in order to deflate the number of tax disputes, and fostering 
the functionality of the tax courts. 

In particular the improvements must involve, inter alia, the professional qualification of the tax 
courts’ components and the immediate enforceability of tax court decisions. 

Moreover the Government is delegated to introduce measures meant to reorganize the tax 
collection function by local bodies. 
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Reform of business income taxation (1) 

Article 11 delegates the Government to reform income taxation. In particular legislative decrees 
shall provide that:  

■ taxation of business income produced, even in associated form, by entities currently subject 
to personal income tax (‘IRPEF’) must be assimilated to corporate income taxation (‘IRES’) 
and the relating proportional tax rate must be aligned to the IRES rate (i.e. 27.5%) 

■ profits withdrawn by the entrepreneur and partners must be deducted from the business 
income and subject to IRPEF in the hands of the entrepreneur or partners 

■ flat-rate schemes must be introduced to be opted for by smaller taxpayers and must be 
coordinated with already existing regimes. 

Government must provide a clear definition of an independent organization (which is a 
necessary requisite in order for IRAP to be applicable) in order to exclude professionals, artists 
and small businesses from the scope of IRAP. 

Article 12 provides principles and guidelines that must be complied with by the Government, that 
must introduce rules aimed at reducing uncertainties in the determination of income for IRES and 
IRAP purposes. 
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Reform of business income taxation (2) 

In particular, Article 12 provides: 

■ the introduction of clear criteria, which must be consistent with the accounting discipline, to 
assess when losses on receivables actually occur 

■ the extension of the tax treatment currently provided for insolvency proceedings to the new 
procedures introduced by the bankruptcy reform and by the rules on over-indebtedness 

■ the revision of the taxation of cross-border transactions, with particular focus on: identification 
of tax residence, attribution of income produced by controlled foreign companies (‘CFCs’), 
repatriation of dividends distributed by CFCs, deduction of costs incurred with entities resident 
in jurisdictions having a privileged tax regime, regime of cross-border withholding taxes, 
taxation of permanent establishments 

■ the revision of tax deductibility of depreciation, overheads, interest expenses and particular 
categories of costs and the specification of the inherence concept 

■ the revision of non-operating companies legislation, such as the rules governing the treatment 
of the assets at the time of an ownership transfer 

■ the harmonization of the tax rules applicable to increases in value emerging at the time of 
business transfer for consideration, to be aligned, where possible, to the tax regime of 
business contributions. 
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Rationalization of indirect taxation and other provisions 

Article 13 provides that the legislative decrees to be adopted by the Government shall: 

■ simplify special regimes existing for particular sectors 

■ implement the VAT group. 

The Government is also authorized to revise so called minor taxes, e.g. registration tax, stamp 
duties, mortgage and cadastral taxes, taxes on government concessions, on insurance and on 
entertainment. 

Article 14 deals with the regulation of various aspects of the public gaming activities and  
provides, inter alia, that (i) the discipline of the public games must be collected in a systematic 
code and (ii) the tax regimes of each game must be reorganized. In particular, the rules on 
controls, assessment and penalties relating to taxes levied on games must be revised. 

Article 15 delegates the Government to (i) introduce new forms of taxation aimed at preserving 
and ensuring the environmental balance (green taxes) and (ii) revise the rules of excise duties 
on energy products, also taking into consideration the amount of carbon content, as required by 
the proposed EU Council Directive on taxation of energy products and electricity.  



Thank you 

Giuseppe Moretti 
Partner, KStudio Associato, Milan  
M&A and International Tax  

T: +39 02 67644731 
giuseppemoretti@kstudioassociato.it 
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Introduction of The Global Japanese Practice in Italy 

Full name: Wah Meng Gan  ワーメンガン  
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 FCCA Fellow of the Association of Chartered Certified 
Accountants(UK) 

 Revisore Contabile (Italian registered auditor) 

 英国勅許会計士 
 イタリア公認会計士  

Career history:  Joined the Milan office in 1983 
 Partner since 1997 
 Previously, partner-in-charge of audit in the Milan office 

 1983年ミラノ事務所入所 
 1997年よりパートナー 
 ミラノ事務所の監査部門の前責任パートナー 

Areas of experience:  Head of Global Japanese Practice in Italy 
 Head of Global China Practice in Italy 
 Formerly Head of Consumer Markets sector in Italy 
 Experience in audit and acquisitions 

 イタリアGJPの責任者 
 イタリア中国デスクの責任者 
 前コンシューマー・マーケット部門の責任者 
 監査及び買収における豊富な経験を有す 

Full name: Giuseppe Moretti   ジュゼッペ  モレッティ  

Current KPMG firm and office: KStudio Associato (Tax) 
Milan  

Professional Qualifications: 
 

 Member of the Institute of Chartered Accountants in Italy    イタリア税理士  

Career history: 
 

 Partner since 2006 
 Giuseppe has over 15 years of experience in tax and 10 years 

experience in M&A 
 Italian contact tax partner for Japanese clients 

 2006年よりパートナー。 
 15年以上にわたり税務、10年にわたりM&Aの経験を有

し、イタリアにおける日系企業の税務コンタクトパー
トナーである。  

Areas of experience:  Giuseppe is heading the M&A Tax Practice in Italy, has a strong 
experience in M&A Tax, inbound and outbound investments 
particularly with large groups and private equity firms 

 Experience in setting up investments into Italy for foreign 
companies including Japanese corporations, international tax 
issues, permanent establishment issues  

 イタリアのM & A税務部門の責任者であり、特に大企

業やプライベートエクイティによるイタリア国内及び
国外投資に関する税務に豊富な経験を有する。 

 日系企業を含めた外国企業のイタリア投資に係る国際
税務問題、PE問題にも豊富な経験を有する。 
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Full name: Sabrina Pugliese  サブリナプグリエーゼ  

Current KPMG firm and office: KStudio Associato (Legal) 
Milan   

Professional Qualifications: 
 

 J.D. 1993, LUISS Rome  
 Member of the Italian Bar Association and of the International Bar 

Association  

 イタリア弁護士  
  

Career history:  Partner at KStudio Associato since 2007 
 Before joining KStudio Associato in 1996, she worked in law firms 

in Rome, Bologna and London  

 ローマ、ボローニャ及びロンドンの法律事務所で勤務
の後、1996年にKPMGに入所し、2007年よりパート
ナー  

Areas of experience:  Experience in domestic and cross-border Europe, South America, 
Japan and South Africa M&A projects. 

 M&A projects for private equity and corporate (industrial, energy, 
consumer market) 

 ‘Special situation’: insolvency, restructuring project for ‘distressed’ 
companies 

 Compliance projects (industrial and financial areas) 

 イタリア国内のほか、ヨーロッパ・南アメリカ・日
本・南アフリカ等のクロスボーダーM&A案件の経験を
有する。 

 プライベートエクイティのほか、製造業、エネルギー
産業、消費者産業のM&Aに経験を有する。 

 破産・リストラクチュアリング 
 製造、金融に係るコンプライアンスプロジェクト 

Full name: Takashi  Matsumoto  松本 直之  

Current KPMG firm and office: KPMG S.p.A. (Audit) 
Milan 

Professional Qualifications: 
 

 Certified Public Tax Accountant of Japan  日本税理士 

Career history: 
 

  Joined KPMG Tax Corporation (Japan) in 2001 (formerly Arthur 
Andersen Tax Business Advisory) 

  Secondment to KPMG Italy (Milan office) since September 2011 
  Previously worked for a Japanese securities company   

 2001年にKPMG税理士法人（旧アーサーアンダーセン税
務事務所）に入所。 

 2011年9月よりイタリアのミラノ事務所に駐在。 
 日系金融機関での勤務経験。 

Areas of experience:  Provide Japanese clients with audit, tax and advisory services / 
assistance in Italy 

 Provided tax advisory services with particular focus on M&A / 
Reorganizations and advising clients on the tax structures 
recommended for setting up funds outside Japan and  in the 
investment of various assets in Japan 

 Provided tax compliance and accounting services to Japanese 
and foreign clients 

 イタリアでは、日系企業に対する監査、税務、アドバ
イザリー業務に関するアドバイス・支援を提供。 

 日本では、買収・組織再編および対日投資を目的とす
る外国籍ファンドに対する税務ストラクチャリングの
アドバイスを提供。また、税務申告および会計サービ
スを日系・外資系企業に提供。  

Introduction of The Global Japanese Practice in Italy 
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Full name: Tomonori Tsuda  津田 智規  

Current KPMG firm and office: KPMG Tax Corporation   
Transaction Advisory Group 

KPMG税理士法人  
トランザクション・アドバイザリー ・グループ 

Career history:   Joined KPMG Tax Corporation (Japan) in 2004 
 From October 2013, I am scheduled to be seconded to KPMG 

Italy (Milan office) 

 2004年にKPMG税理士法人に入所。 
 2013年10月よりイタリアのミラノ事務所に駐在予定。 

Areas of experience:  At present, I provide tax advisory services to Japanese companies, 
investment banks and multinational corporations as well as 
various funds including sovereign wealth funds, private equity and 
real estate funds. I have broad experience of providing tax and 
financial advisory services on various projects including business 
turnarounds and both outbound and inbound engagements 

 I also have broad experience of providing tax structuring advice 
and tax due diligence services for corporate reorganizations and 
business restructurings 

 Provided tax compliance and accounting services to Japanese 
and foreign clients 

 日系企業、政府系ファンド、プライベートエクイティ
ファンド、不動産ファンド、投資銀行及び多国籍企業
への税務アドバイスに従事し、日系企業によるアウト
バウンド投資案件、外資系企業によるインバウンド投
資案件及び企業再生に関して幅広い税務・財務サービ
スの提供を行なっている。 

 組織再編案件、事業再編案件に関する税務ストラク
チャリングアドバイス、税務デューディリジェンス等
にも複数関与している。 

 税務申告および会計サービスを日系・外資系企業に提
供している。  

Introduction of The Global Japanese Practice in Italy 
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Agenda 

Transfer pricing practice: recent trends of 
the tax audits in Italy 

How to deal with transfer pricing disputes: 
domestic versus international procedures 

Italian Transfer Pricing Documentation for 
Penalty Protection Regime 

International procedures to avoid/mitigate 
the risks deriving from a tax audit 

■ Mutual Agreement Procedures 

■ International Standard Ruling and 
Advance Pricing Arrangements 
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recent trends of 
the tax audits in 
Italy 
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Recent trends of the tax audit in Italy  
Agenda 

■ Recent trends 

■ Choice of the taxpayers to be audited 

■ Tax audit 

– Tax audit and Proper Documentation 

– Tax audit and tax authorities 
approach 

– Tax authority’s approach: experiences 
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Recent trends of the tax audit in Italy  
Recent trends 

■ The increased number of tax investigations carried out by both the Revenue Agency (ie; 
Regional Head Offices and Local Offices) and Guardia di Finanza (Tax Police) to companies 
belonging to multinational groups focused on international tax key topics, such as: 

– transfer pricing (all the intercompany transactions, including hidden transactions) 

– business restructuring (including business conversion, such as changes from distributor to 
agent) 

– undisclosed permanent establishments 

– customs and duties and VAT.  

■ The tax authorities paid less attention to topics such as the correct tax treatment of local 
sundry expenses and other costs (eg; entertainment, car expenses), etc..  
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Recent trends of the tax audit in Italy  
Choice of the tax payers to be audited 

■ The selection of the tax payer should be based on key elements such as: size, tax losses, 
business restructuring, transactions with black list countries. In particular loss making 
companies are subject to a very high risk of tax audit due to the presumption that the losses 
are generated by inappropriate transfer prices. 

■ Big tax payers (company with a turnover >€100 million) should be audited annually whilst 
smaller taxpayers every two, three years. 

■  Assessments can be carried out up to the end of the 5th calendar year following the fiscal 
year end (eg; FY ended 30 September 2013 could be assessed until the 31 December 2018). 
The terms are doubled (10 years) in case of criminal infringements. 
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Recent trends of the tax audit in Italy  
Choice of the tax payers to be audited 

■ Audited FYs usually vary from 1 to 4 years. However, especially in case of transfer pricing 
adjustments, the assessment on one FY is extended to other FYs.  

■ Tax authorities frequently use a questionnaire to gather information in order to identify the 
taxpayer to be audited. 

■ The indication or not in the tax return of the availability of TP documentation for the penalty 
protection could be one of the elements, (beside the ones already mentioned such as size, 
extraordinary operations such as restructuring, tax losses) for the choice of the taxpayer to be 
audited, even if it is not the most important. 

■ The communication of the availability of the documentation should however be considered as 
an indicator of good faith, even if in practice it seems not to decrease the likelihood of a tax 
audit. 
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Recent trends of the tax audit in Italy  
Tax audit and Proper Documentation 

■ Starting an audit, tax inspectors always ask for the TP documentation under the penalty 
protection standard (‘Proper Documentation’) that must be delivered promptly (within 10 days 
upon request). 

■ In the case the Proper Documentation is not available, tax inspectors: 

– would ask other TP documentation available (eg; Group Central Master File, etc.) 

 and/or 

– would ask the taxpayer to provide: 

■ the narrative sections of the Proper Documentation, and  

■ an overview of the cross border transactions, indicating the counterparts, the amounts 
and the transfer pricing policy applied. 
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Recent trends of the tax audit in Italy  
Tax audit and tax authorities approach 

■ In case the Proper Documentation or other Full Transfer Pricing Report including the 
economic analyses (eg; external search for comparables or internal CUPs analysis) are 
available, tax inspectors tend to confirm overall the approach taken by the taxpayer in terms 
of methodology used (ie; CUPs, TNMM, Pan-European search versus Italian search); but 
almost always they challenge some variables that can modify (in increase) the results 
achieved, such as: 

– selected comparable companies 

– selected profit level indicator (PLI) 

– Pan-European benchmark versus Italian benchmark (tax authorities strongly prefer local 
benchmark analysis).  

■ In some cases, or always when there are no Full TP Reports available, tax inspectors perform 
an autonomous benchmark analysis achieving always higher results than benchmark analysis 
performed by tax consultants. 
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Recent trends of the tax audit in Italy  
Tax authority’s approach: experiences 

■ Methods most frequently used by tax inspectors to test the arm’s length nature of 
intercompany transactions: 

– Comparable Uncontrolled Price method (CUP) 

– Transactional Net Margin Method (TNMM). 

■ Benchmark analysis using Gross Margin, instead of the Operating Margin as PLI, are in many 
cases challenged when the Operating Margin is negative or low. 

■ The TP adjustments made by the tax inspectors almost always derive from an adjustment to 
the median of the arm’s length range revised in increase (modifying the comparables final 
set), even if the PLI (eg; the OM) of the company falls within the full arm’s length range and 
often within the interquartile range.  

■ TP adjustments are relevant to Corporate Income Tax (IRES), and also to Regional Tax on 
Business Activities (IRAP), even if this latter extension has no been longer legitimated in the 
light of the amendments introduced in IRAP law for FYs since 2008. 
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Recent trends of the tax audit in Italy  
Tax authority’s approach: experiences 

■ Tax inspectors are more focused on substantial rather than on formal aspects, in particular 
they pay high attention to the functional analysis in terms of truthfulness and preciseness; in 
many cases they interview the key employees. 

■ In the case the tax audit concerns the costs charged for management fees, taxpayers should 
demonstrate with supporting documentation that the services received have actually been 
rendered and generated a benefit to them. Such benefit is usually considered actual only if it 
is measurable (eg; by means of the increase of revenues or reduction of costs, that in some 
cases are not easily provable).  

■ If not already included in the TP documentation, when a taxpayer is involved in many types of 
transactions, tax inspectors, in the majority of cases, require the taxpayer to provide a 
segmentation of the profit and loss account in order to assess the arm’s length nature 
transaction by transaction (an aggregate approach is indeed almost always challenged). 

 

 

 

 

 

 

 



How to deal with 
transfer 
pricing disputes: 
domestic versus 
international 
procedures  
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Domestic versus international procedures 

■ When the conclusion of the tax inspection the Preliminary Tax Report (ie; PVC) is delivered to 
the company, or after the Official Notice of Assessment, the tax payer can: 

– accept and pay 

– or, apply for domestic procedures: 

■ negotiation procedure with the tax authorities to try to find a settlement 

■ tax litigation procedure 

– or, apply for international procedures (Mutual Agreement Procedures, MAPs). 

■ In order to mitigate the risk of a hugeTP assessment and to avoid penalties, in 2010 Italy 
introduced the concept of Proper Documentation for penalty protection. 

 



Italian Transfer 
Pricing 
Documentation 
for Penalty 
Protection 
Regime 
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Italian Transfer Pricing Documentation  
Introduction - Art. 26 of Legislative Decree No. 78/2010 

In 2010 the concept of Proper Transfer Pricing Documentation for the application of the penalty 
protection regime was introduced for the first time in Italy; and, as a consequence, in Article 1 of 
Decree No. 471 of 18 December 1997 (the Italian decree about tax penalties) paragraph 2-ter 
was introduced. 

There is no obligation for documentation; the non-application of administrative penalties 
has been introduced as a ‘premium’ for those taxpayers that demonstrate their 
willingness to cooperate with the tax authorities. 
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Italian Transfer Pricing Documentation  
Introduction - New subparagraph legislative Decree No. 471 

Article 1 of Legislative Decree No. 471 of 18 December 1997, paragraph 2-ter  

‘In the case of adjustments under the arm’s length principle of the transfer prices charged for 
transactions referred to in Article 110, paragraph 7 of Presidential Decree No 917 of 22 
December 1986, resulting in a higher tax or in a difference in the tax credit, the penalty referred 
to in paragraph 2 shall not apply if, during the access to the premises, the inspection or the audit 
or any other investigation activity, the taxpayer delivers to the Tax Authorities the documentation 
provided for by a specific Decision of the Revenue Agency (Provvedimento) allowing a control 
that the transfer prices charged are consistent with the arm’s length principle. The taxpayer 
holding the records under the Provvedimento shall notify the Tax Authorities according to the 
terms and conditions herein specified. Failing such notification, paragraph 2 shall apply.’ 
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Italian Transfer Pricing Documentation  
Recipients of the Provvedimento 

On September 29, 2010 the Italian Revenue Agency issued specific guidelines (Provvedimento) 
implementing the provision endorsed in Article 26 regarding the ‘Transfer Pricing documentation’ 
and the technical specification concerning its communication. 

Recipients of the Provvedimento 

■ Holding companies part of a multinational group 
Companies resident for tax purposes in Italy not controlled by any other company that 
controls one or more non-resident companies.  

■ Sub-holding companies part of a multinational group 
Companies resident for tax purposes in Italy controlled by any other companies that controls 
one or more non-resident companies. 

■ Subsidiaries part of a multinational group 
Companies resident for tax purposes in Italy controlled by any other companies that do not 
control other non-resident companies.  

■ Permanent establishments in Italy of non-resident companies 
Even if not defined in the Provvedimento, this regards an entity with an autonomous taxable 
presence in Italy but legally part of that foreign enterprise (Article No. 162 of Presidential 
Decree No. 917/86 of Italian Tax Law and OECD Commentary on double taxation treaty). 
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Italian Transfer Pricing Documentation  
Proper Documentation 

In order to access the penalty protection regime the taxpayer should prepare Proper 
Documentation following specific conditions regarding: 

■ content of the documentation 

■ language and formal aspects 

■ terms for submission. 
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Italian Transfer Pricing Documentation 
Proper Documentation 

■ Holding companies  
Have to prepare a Masterfile and Country Specific Documentation.  

■ Sub-holding companies 
Have to prepare a Masterfile referred to the sub-group at the top of which the sub-holding is 
placed and Country Specific Documentation. 

 The Masterfile regarding the entire group can be adopted even if it is prepared by a taxpayer 
resident in another Member State of the European Union, and integrated by the sub-holding 
company.  

■ Subsidiaries 
Have to prepare Country Specific Documentation. 

■ Permanent establishment 
The above applies depending on whether the non-resident taxpayer of which the permanent 
establishment is part qualifies as, respectively, holding, sub-holding or subsidiary part of a 
multinational group. 
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TP documentation: 
Masterfile+Country Specific 
Documentation that includes 
all transactions with foreign 
Group’s companies for the 

purposes of Italian tax audits  

Country 1 

Country 2 

Italy Countryfiles 
for the purposes of tax 

audits in other countries 
(possible) 

Masterfile 
 

Italian Transfer Pricing Documentation 
Resident holding, subholding and permanent establishment in Italy of 
non resident holding and subholding companies  
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Country Specific Documentation that 
includes all transactions with foreign 

Group’s companies for the purposes of 
Italian tax audits  

Masterfile Italy 

Italian Transfer Pricing Documentation 
Resident subsidiary and permanent establishment in Italy of non-
resident subsidiaries 
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Masterfile 
Contains information regarding the Multinational Group 

Country Specific Documentation 
Contains information regarding the company, the 

economic and transfer pricing analysis of the transactions 

Italian Transfer Pricing Documentation 
Content of the Proper Documentation 
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Italian Transfer Pricing Documentation  
Content of Proper Documentation - Masterfile 

1.  A general description of the multinational group (history, recent developments, business 
sectors in which it operates and overview of relevant markets of reference) 

2. Multinational group structure  

2.1  Organizational Structure  

2.2  Operational Structure 

3.  Business strategies pursued by Multinational Group  

4.  Transaction Flows  

5.  Intra-group transactions 

5.1 Sale of tangible or intangible assets, provision of services, financial services transactions 

5.1.1  Transaction type 1 

5.1.2  Transaction type 2 

5.1.n  Transaction type n  
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Italian Transfer Pricing Documentation  
Content of Proper Documentation - Masterfile 

5.2  Intra-Group Services  

5.2.1  Service type 1 

5.2.2  Service type 2 

5.2.n  Service type n 

 5.3  Cost contribution arrangements 

6.  Functions performed, assets used and risks assumed 

7.  Intangible assets 

8.  Transfer Pricing policy of the Multinational Group 

9.  Relationships with the tax administrations of the Member States of the European 
Union regarding the Advance Pricing Arrangements (APAs) and transfer pricing 
rulings 
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Italian Transfer Pricing Documentation  
Content of Proper Documentation - Country specific documentation 

1.   A general description of the enterprise (history, recent evolution and general overview of 
the relevant markets of reference) 

2. Business Sectors 

2.1  Sector 1  

2.2  Sector 2 

2.n  Sector n   

3.   Enterprise’s organizational chart     

4.   General business strategies pursued by the enterprise and potential changes 
compared to the previous tax years 

5. Controlled transactions (sale of tangible or intangible goods, provision of services, financial 
services transactions) 

5.1  Type 1 transactions 

5.1.1  Description of the transactions  
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Italian Transfer Pricing Documentation  
Content of Proper Documentation - Country specific documentation 

5.1.2 Comparability analysis 

a) Characteristics of property or services 

b)  Analysis of the functions performed, risks assumed and assets used 

c) Contractual terms 

d) Economic circumstances 

e) Business strategies 

5.1.3  Selection of the transfer pricing method 

a) Description of the selected transfer pricing method and of the underlying 
reasons determining its consistency with the arm’s length principle 

b) Criteria for the application of the selected transfer pricing method 

c) Results deriving from the application of the selected transfer pricing method 

5.n Type n transactions 
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Italian Transfer Pricing Documentation  
Content of Proper Documentation - Country specific documentation 

6. Intra-group transactions (Cost Contribution Arrangements or ‘CCAs’ of which the 
enterprise is part) 

6.1 Participant, scope and terms 

6.2  Activities’ framework and projects covered  

6.3 Method used for the determination of the expected benefits for each participant, 
including expected results, partial outcomes and divergences 

6.4 Form and amount of each participant’s contribution to the arrangement, including 
methods and criteria to determine them accordingly 

6.5  Formalities, procedures and consequences arising from the entry and withdrawal from 
the CCA by associated participating enterprises, including the determination thereof  

6.6  Contractual arrangements concerning balancing payments or amendments to the CCA 
stemming from a change of circumstances  

6.7 Changes occurred during the validity period of CCA 
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Italian Transfer Pricing Documentation  
Content of Proper Documentation - Country specific documentation 

Annex 1 

Flowchart describing the transaction flows, including those falling out of the scope of the ordinary 
management activities. 

Annex 2  

Copy of written contracts on the basis of which the transactions referred to at points 5 and 6 are 
regulated.  
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Italian Transfer Pricing Documentation 
Content of Proper Documentation - Small and medium-size enterprises 

Proper documentation for small and medium size enterprises 

■ Small and medium-size enterprises (turnover lower than €50 million) are entitled not to update 
the data referred to annually: 

– description of the selected transfer pricing method  

– criteria for the application of the selected transfer pricing method 

– results; but 

 every three years in the case the comparability analysis is based on: 

– publicly available information sources  

– factors that do not incur substantial changes during the three year period. 

 



29 © 2013 KPMG S.p.A., Italian limited liability share capital company, and Studio Associato Consulenza legale e tributaria, an Italian professional 
partnership, are member firms of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 
International”), a Swiss entity. All rights reserved.  

Italian Transfer Pricing Documentation 
Formal aspects  

Formal aspects 

■ The Masterfile and the Country Specific Documentation must be drafted in Italian. In the 
event the taxpayer submits the Masterfile regarding the entire multinational group it can be 
drafted in English.  

■ The Masterfile and the Country Specific Documentation must be signed on each page by the 
legal representative or by a delegate representing the taxpayer and officially signed on the 
last page by the same legal counsel or certified that the copy delivered to the tax authorities is 
consistent with the original document (electronic signature also accepted). 

■ Documentation should be presented in electronic format (temporarily, also on paper). 
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Italian Transfer Pricing Documentation 
Other relevant issues  

Extent and condition of validity  

The Proper Documentation must be drafted on a yearly basis with respect to the transactions 
carried out by the taxpaer falling within the scope of paragraph 7 of Article 110 and it must be 
available for each of the taxable periods subject to audit according to the ordinary provision 
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Italian Transfer Pricing Documentation 
Other relevant issues 

Communication of the availability of the proper documentation 

Taxpayers should communicate the Italian Revenue Agency the availability of the Proper 
Documentation in the yearly Annual Tax Return ticking a specific box, in order to communicate 
their willingness to opt for the penalty protection regime and that the Proper Documentation is 
already prepared and available on request. 
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Italian Transfer Pricing Documentation 
Terms for submission 

Submission 

■ The submission of the Proper Documentation to the tax authorities must be executed within 
10 days upon request. 

■ In the case supplementary information is needed during an audit it must be provided either 
within 7 days upon request or over a longer time period depending on the complexity of the 
transactions under analysis, to the extent that the above period is consistent with the time of 
the audit. 

■ Once these terms are elapsed, the tax authorities are not bound by the application of the 
penalty protection regime. 
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Italian Transfer Pricing Documentation 
Other relevant issues  

Extent and condition of validity 

■ Once the Proper Documentation is submitted, the tax authorities evaluate: 

– compliance with the formal structure endorsed by the Provvedimento 

– consistency with the reality of the information provided in the documentation. 

■ When the above conditions do not occur, the filing of the documentation does not bind the tax 
authorities to the application of the penalty protection regime (that however applies 
exclusively with reference to adjustment relevant to violation of Article 110, paragraph 7). 

■ Omissions or partial inaccuracies that do not hamper either the activity carried out by the 
auditors or the accuracy of the outcome of such analysis do not impede the application of 
penalty protection regime. 

■ In the case of negative judgment by the of tax authorities on the documentation, the taxpayer 
can ask a new opinion from the competent Regional Tax Office (if worth up to €10 million) or 
from the Central Office of the Tax Agency (over than €10 million). 
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Italian Transfer Pricing Documentation 
Proper Documentation vs OECD Standard Report 

Main features and differences between the Proper Documentation for the penalty 
protection and OECD Standard Report 

 Choice between Proper Documentation and OECD Standard  

PROPER DOCUMENTATION (Penalty Protection) OECD STANDARD REPORT 

Optional Optional 

Technical validity in order to defend the TP policy 
in case of tax audit 

Technical validity in order to defend the TP policy 
in case of tax audit 

If recognized appropriate, validity for penalty 
protection regime 

No validity for penalty protection regime 

More information disclosures (documentation of 
all the intra-group transactions) 

Less information disclosures (not necessary to 
document all transactions) 

Optimization of the TP policy (as all the 
transactions are documented) 
Binding formal requirements (content framework, 
language…) 

More flexibility in the content framework and 
language 
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Italian Transfer Pricing Documentation 
Proper Documentation vs OECD TP Standard Report 

Choice between Proper Documentation and OECD Standard Report 

PROPER DOCUMENTATION (Provvedimento) OECDSTANDARD REPORT 

The burden of proof is shifted onto the Tax 
authorities for all the intercompany transactions 

The burden of proof is shifted onto the Tax 
authorities only for the documentated 
transactions 

From a criminal perspective the good faith of the 
company’s directors is clearly attested 

  

Large companies (turnover > 50 mln euros) must 
update the data for the economic analysis every 
year 

Update of the data for the economic analysis 
every three years 
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Italian Transfer Pricing Documentation 
Proper Documentation vs OECD TP Standard Report 

Choice between Proper Documentation and OECD Standard Report 

PROPER DOCUMENTATION (Provvedimento) OECDSTANDARD REPORT 

The documentation of certain transactions could 
be difficult 

Could be a convenient choice in the case of large 
tax losses available or in the case the 
documentation of certain transactions is difficult 

Advance communication of the availability of the 
documentation in the income tax return 

No specific communication requirements 

Once the availability has been communicated in 
the income tax return, in the case of tax audit the 
documentation must be delivered within ten days 

No delivery obligation 



International 
procedures to 
avoid/mitigate 
the risks deriving 
from a tax audit 
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International procedures to avoid/mitigate the risks deriving from a Tax audit 
Agenda 

■ Mutual Agreement Procedures 

– Definition 

– Institutional players 

– DTC_MAP and AC_MAP 

■ International Standard Ruling and 
Advance Pricing Agreements 

– International Standard Ruling 

■ Definition 

– Advance Pricing Agreement  

■ Definition  

■ Main steps  

– Recent development 

 



Mutual Agreement 
Procedures  
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MAP 
Definition 

Definition 

■ There are currently different international procedures in order to mitigate international 
double taxation possibly arising from transfer pricing adjustment on taxable income. 

■ Such procedures are mainly aimed at causing the tax authorities of the States of the 
controlled companies involved in the transfer pricing adjustments to reach an agreement 
among themselves, or to apply an arbitration decision to apply corresponding adjustments of 
income at group level. 

■ Double taxation arising from the adjustment under transfer pricing rules is one of the most 
frequent issues addressed in Mutual Agreement Procedures (MAPs), especially because 
evaluations of compliance with arm’s length conditions in transactions between associated 
enterprises are particularly complex and technical.  

 

 

 

 

 

 

 



41 © 2013 KPMG S.p.A., Italian limited liability share capital company, and Studio Associato Consulenza legale e tributaria, an Italian professional 
partnership, are member firms of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 
International”), a Swiss entity. All rights reserved.  

MAP 
Definition 

Definition (continued) 

■ The Mutual Agreement Procedure involves direct consultation between the tax 
administrations of the Contracting States, which discuss with each other through their 
‘competent authorities’ in order to reach an agreement on the relevant issue. 

■ A MAP is an instrument used to resolve international disputes in cases where a party resident 
in one of the two Contracting States believes that the measures adopted by one or both the 
tax administration render or will render it liable to taxation that does not comply with terms of 
the convention. 
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MAP 
Institutional players 

Institutional players 

The bodies in charge of managing and negotiating mutual agreement procedures are: 

■ the Ministry of Economy and Finance (Department of Finance), as the competent 
authority for Italy, represents the State in its internal dealings with the taxpayer and external 
dealings with the other State involved in the process, ensures that tax conventions are 
applied in good faith, and works with the other Contracting State to reach solutions based on 
equity and transparency 

■ the Revenue Agency supplies the competent Italian authority with the technical support and 
assistance in the course of all MAP enquiries, ensuring maximum consistency between the 
technical positions adopted in this process and those expressed in other contexts, especially 
interpretations of the law, inspections, and dispute prevention. 
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MAP 
DTC_MAP and AC_MAP 

Sources of law 

The Mutual Agreement procedure differs according to the source of law used to activate it. 

These sources of law are: 

■ the conventions for the avoidance of double taxation (DTC) between Italy and Member States 
(the ‘Bilateral Conventions’). The Bilateral Conventions include the mutual agreement 
procedure governed by Article 25 of the OECD Model  

■ Convention 90/436/EEC of 23 July 1990 on the elimination of double taxation in connection 
with the adjustment of profits of associated enterprises (the ‘Arbitration Convention’) (AC) 
resident in the European Union. In order to apply the Arbitration Convention, reference should 
be made to the recommendations contained in the ‘Code of Conduct for the effective 
implementation of the Convention on the elimination of double taxation in connection with the 
adjustment of profits of associated enterprises’ adopted by the Council of the European Union 
on 22 December 2009 (the ‘Code of Conduct’). 
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DTC_MAP 

Mutual agreement procedure under bilateral convention 

■ DTC-MAP covers all those cases generating the juridical or economic double taxation of 
natural or juridical persons or other entities covered by the convention (the double taxation 
does not have to have occurred already, it is sufficient for the taxpayer to believe that the 
measure applied to him will result in double taxation). 

■ There is no type of submission fee for a request to initiate a MAP case. 

■ The competent authorities have no obligation to eliminate the reported double taxation. They 
merely have a duty of diligence to ‘do their best’ to reach an agreement that eliminates the 
taxation not in accordance with the provision of the convention. 
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DTC_MAP 

Content of the request (Italian Ministerial Circular 21/E of 2012) 

As a general rule, the request to initiate a MAP case should be submitted by the taxpayer in his 
country of residence and should preferably contain the following information: 

■ the details of the taxpayer (name, address and tax code) 

■ the domicile of the taxpayer or any local agent to whom communications from the tax 
authorities must be delivered 

■ the facts and circumstances with an indication of the tax periods in which double taxation has 
arisen or could arise 

■ a description of any administrative/legal steps taken in Italy 

■ any remedies adopted in the other Contracting States to eliminate the double taxation 

■ a copy of the tax notices that have or could bring about taxation not in accordance with the 
provision of the Bilateral Convention 

■ any further supporting documentation that could facilitate the enquiries of the competent 
authorities involved in the mutual agreement procedure. 
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DTC_MAP 

Submission of the request  

■ In each particular case reference must be made to the relevant Bilateral Convention. 

■ Even though the OECD Model establishes that the case must be presented within three years 
of the first notification of the action resulting in taxation not in accordance with the provisions 
of the convention, most Bilateral Conventions signed by Italy set a shorter limit (generally two 
years). 
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DTC_MAP: Interplay with domestic litigation 

Interplay with domestic litigation 

■ According to Article 25 of the OECD Model, MAP can be initiated by a taxpayer ‘irrespective 
of the remedies provided by the domestic law’. 

■ Most of the Conventions signed by Italy state that ‘initiation of a MAP case is not an 
alternative to domestic litigation, which must, in any event, be initiated (…)’.  

■ MAP cases run side-by-side with juridical proceedings initiated under domestic litigation and it 
is advisable to commence domestic litigation to prevent the tax becoming final in Italy whilst 
the MAP is pending. 

■ MAP is not considered admissible by the Italian tax authorities if negotiation/settlement 
procedures (ie; ‘Accertamento con adesione’ or ‘Conciliazione giudiziale’) are concluded. 
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DTC_MAP: Interplay with domestic litigation  

Interplay with domestic litigation (continued) 

■ Domestic litigation running parallel with a MAP raises the possibility of one of the following 
situations: 

– the competent authorities come to an agreement eliminating double taxation without a 
domestic final judgment having yet been pronounced: the taxpayer, as a necessary 
precondition for the performance of the mutual agreement, has to accept the agreement 
and simultaneously withdraw any domestic appeal. Otherwise the taxpayer can reject the 
agreement and continue the domestic litigation proceedings 

CONVERSELY 

– a domestic litigation judgment becomes final before a mutual agreement is reached: the 
Italian competent authority has to inform the other competent authority of the outcome of 
the domestic proceedings. If the judgment does not eliminate the double taxation, this 
phenomenon will persist unless the foreign competent authority adapts itself to the 
decision of the Italian Tax Court (‘unilateral relief’). 

■ The taxpayer should evaluate whether to apply for the suspension of the tax preceedings, 
whilst the mutual agreement procedure is pending. If no agreement is reached between the 
competent authorities, the domestic tax proceedings suspended upon initiation of the MAP 
will be reactivated. 
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DTC_MAP 

Suspension of tax collection 

■ There are no ad hoc remedies.  

■ The taxpayer can still benefit from the ordinary measures - such as the suspension of tax 
collection by the tax authorities or courts - governed respectively by paragraph 1, Article 39 of 
Presidential Decree No. 602 of 1973 and Article 47 of Legislative Decree No. 546 of  
31 December 1992. 
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DTC_MAP : arbitration clause 

Arbitration clause 

■ Considering that it is possible that the request submitted to the competent authorities of the 
Contracting States is not settled, in 2008 a change was introduced to Article 25 of the OECD 
Model. 

■ The new paragraph 5 of Article 25 now provides for a compulsory arbitration phase: 

– if no agreement is reached within two years by the two States involved in the mutual 
agreement procedures 

– that can avoid any hypothesis of double taxation 

– that is binding for the tax authorities but not for the taxpayer. 
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DTC_MAP : arbitration clause 

Arbitration clause (continued) 

■ At the moment 13 conventions between Italy and other Contracting States, negotiated before 
the inclusion of paragraph 5, include an arbitration clause. In particular: 

– Armenia, Canada, Croatia, Georgia, Ghana, Jordan, Kazakhstan, Lebanon, Moldova, 
Slovenia, the United States, Uganda, Uzbekistan. 

■ This clause generally allows arbitration to start only with the consent of both States and 
the taxpayer, and is not a prior requirement (mandatory arbitration) for Contracting States to 
start arbitration if a friendly solution to a dispute cannot be found. 
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AC_MAP 

Mutual Agreement Procedure under Arbitration Convention 

■ EU Arbitration Convention 90/43/EC can apply when international double taxation arises as 
consequence of transfer pricing adjustment on the income of a company resident of one EU 
Contracting State. 

■ According to Circular No. 21/E, the only Italian rules legitimizing access to an AC MAP 
are the rules on transfer pricing set out in Article 110 (7) and Article 9 of the Italian 
Income Tax Code. 

■ Arbitration Convention procedure imposes on the tax authorities of the States concerned the 
obligation to reach an agreement and is consequently a more effective remedy in the case of 
transfer pricing assessment. 
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AC_MAP 

Admissibility 

The MAP under arbitration procedure is considered admissible provided that: 

■ double taxation is the consequence of transfer pricing adjustments. Application based on 
double taxation arising from income adjustments not based on transfer pricing would not be 
accepted by the Italian tax authorities 

■ no criminal charges are inflicted in connection with the case 

■ no ‘Accertamento con adesione’ procedure or ‘Conciliazione giudiziale’ are concluded. 
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AC_MAP 

Submission 

■ Subjects entitled to submit an AC MAP request to the competent Italian authority: 

– resident enterprises, about dealings with associated enterprises established in another 
Member State of the European Union 

– permanent establishments in Italy of enterprises resident in another Member State.  

■ The case must be presented to the Ministry of Economy and Finance on plain white paper 
sent by recorded delivery post with return receipt within three years of the first notification of 
the action which results or is likely to result in double taxation. 

■ There is no type of submission fee for a request to initiate a MAP case. 

 

 

 

 

 

 

 



55 © 2013 KPMG S.p.A., Italian limited liability share capital company, and Studio Associato Consulenza legale e tributaria, an Italian professional 
partnership, are member firms of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG 
International”), a Swiss entity. All rights reserved.  

AC_MAP 

Content of the request (Circular 21/E) 

In accordance with the Code of Conduct, the application must contain the following minimum 
information: 

■ identification details 

■ details of the relevant facts and circumstances of the case (including details of the economic 
and business relations between the two enterprises and the other parties to the relevant 
transactions 

■ an indication of the tax periods concerned 

■ copies of the papers (tax assessment notice, preliminary notice of assessment) giving rise to 
the double taxation, or possibly giving rise to it 

■ details of any appeals and litigation procedures initiated by the enterprise or other parties to 
the relevant transactions and any court decisions concerning the case 
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AC_MAP 

Content of the request (Circular 21/E) (continued) 

■ explanations by the enterprise of why it thinks that the principles set out in Article 4 of the 
Arbitration Convention have not been observed (eg; description of the intercompany 
transactions adjusted by the tax authorities and the method used by the enterprise to 
determine the transfer prices) 

■ an undertaking that the enterprise will respond as completely and quickly as possible to all 
reasonable and appropriate requests made by a competent authority and will make 
documentation available to the competent authorities  

■ any additional information requested within two months of receipt of the taxpayer’s request 

■ an indication - where appropriate - that the transactions are properly documented. 
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AC_MAP: Interplay with domestic litigation 

Interplay with domestic litigation 

■ MAP under the Arbitration Convention is proposed as an alternative to domestic litigation, 
with an obligation to arrive at result.  

■ There is no longer an alternative between domestic and international litigation, in the sense 
that there is nothing further to dispute. 

■ In this context, settlement, mediation and conciliation are designed to close the tax position 
irrespective of international litigation. 

■ As Italy is one of the jurisdictions that do not permit their administrative authorities to derogate 
from a judicial decision, if a decision has been issued, arbitration is not possible. Arbitration 
can only be attempted if the associated enterprise has allowed the deadline for appeal to 
expire or has withdrawn any such appeal before a decision was delivered. 
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AC_MAP: Interplay with domestic litigation 

Interplay with domestic litigation 

■ If the taxpayer submits a request to initiate a MAP case and is simultaneously involved in 
domestic litigation in order to challenge the notice of assessment, and despite the findings 
that have resulted in double taxation, this litigation does not prevent the MAP case from 
starting or the competent authorities from beginning to make contact. 

■ The taxpayer is still entitled to appeal to the domestic courts if such an appeal regards 
matters other than those addressed in the MAP. 
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AC_MAP: Interplay with domestic litigation  

If the taxpayer submits a request to initiate a MAP case and is simultaneously involved in 
domestic litigation one of the following cases could occur: 

■ conclusion of a MAP agreement before a decision has been issued by the judicial body 
(remote case): the taxpayer can accept the outcome of the agreement or can reject it 
contending with the decision  

 or 

■ a decision is issued by the judicial body before the conclusion of a MAP procedure: if the 
decision issued by the judicial body does not eliminate the double taxation this phenomenon 
will persist unless the foreign competent authority signs a friendly agreement conforming to 
the decision of the national juridical body 

 or 

■ withdrawal of the appeal. In the view of the Italian tax authorities the arbitration can be carried 
out only when the terms for appealing a notice of assessment have expired, or when the 
litigation is withdrawn before a judgment is delivered. In this latter hypothesis, the two year 
term for the initiation of the arbitration referred to above runs from the date of withdrawal of 
the tax litigation. 
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AC_MAP 

Suspension of the tax collection 

■ When a mutual agreement procedure and possible arbitration phase are pending, the 
Revenue Agency may authorise the suspension of tax collection or enforcement of higher 
taxes levied under Article 110(7) of the Italian Income Tax Code, with interest and penalties. 

■ The suspension procedure is strictly linked to the admissibility of the request to initiate a MAP 
under the Arbitration Convention. 

■ It is up to the competent tax office to evaluate whether it should demand an appropriate 
guarantee to secure the tax debt. 

■ If the taxpayer is simultaneously pursuing litigation to challenge the same findings at issue in 
the mutual agreement procedure, suspension of collection will be allowed on condition that 
the taxpayer abandons this litigation. 



 
International Standard 
Ruling and Advance Pricing 
Agreements   
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International Standard Ruling 
Definition 

■ The international standard ruling is part of the tax compliance policy which aims to improve 
cooperation and dialogue between taxpayers and the tax administration. 

■ It provides legal certainty to both of the parties preventing legal disputes and reducing the risk 
of international double taxation. 

■ The recent introduction of bilateral and multilateral agreements aims at the complete 
reduction of the risk of double taxation. 

■ The international standard ruling is addressed to enterprises with international activity which 
intend to agree in advance with the Italian tax administration: 

– the method for calculating the arm’s length value of the transactions carried out with 
related parties, as provided by paragraph 7 of Article 110 of Italian Tax Code (‘ITC’) - 
Advance Pricing Agreement  

– the application of the provisions of the law concerning income paid to or received from 
non-resident entities in specific cases 

– the application of the provisions of the law concerning the attribution of profits or losses to 
permanent establishments.  
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Advance Pricing Agreement 
Definition 

Definition 

Agreement between the taxpayer and the tax administration which make it possible in advance 
and for a set period of time to determine the method for calculating the arm’s length value 
referable to the transaction covered by the agreement (as foreseen by the OECD Guidelines, 
chapter IV). 

■ unilateral APA : involves one tax administration 

■ bilateral/multilateral APA: involves tax administrations of two or more than two countries. 

 

The international standard ruling is comparable to a unilateral APA in that it constitutes an 
agreement which binds the taxpayer and the Italian tax administration.  
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APA 
Definition 

Characteristics of the agreement 

■ Life span of 3 years starting from the year of its conclusion. 

■ Renewable for 3 additional years. 

■ Interaction (Relationship) between APA and tax audits. 

■ The average duration for conclusion of unilateral APA is 16 months without considering the 
time for preparing the procedure. 

■ Tax authority cannot carry out tax audits on the topics covered by the APA, except to verify 
the correct application of the agreement. 

Advantages 

■ The procedure does not require a partecipation fee.  
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Choice between unilateral and bilateral APA  

Unilateral APA Bilateral APA 

Higher efficiency in obtaining the procedure 

Higher reduction of risks (coverage extended to 
more countries) 

Higher chance of successful conclusion 

Lower chance of ‘extreme’ results 

Greater involvement of the taxpayer 

Once obtained for certain subsidiaries, provides 
indirect benefits to the subsidiaries operating in 
other countries 

Once obtained, it is the most effective way to 
manage changes in frameworks or manage 
additional transaction flows 

APA 
Unilateral versus Bilateral 
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APA 
Steps of the procedure 

Main steps - Unilateral APA 

■ In Italy the average duration for the conclusion of unilateral APA is 16 months 

■ The conclusion of APA foresees the following steps: 

 Steps Months 
1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 

1. Pre-filing analysis 

2. Filing 

3. Analysis 

4. Conclusion 
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APA 
Main steps: Unilateral APA 

 

 
1. ANALYSIS AND PRE-FILING 

1.a Preparation of a TP Study (functional analysis, economic analysis, etc.) 

1.b Pre-Filing meeting 

2. FILING 

2.a Preparation of the unilateral APA application 

2.b Presentation of the APA application to the tax administration  

3. ANALYSIS AND PROCEDURES 

3.a Meeting with the Ruling Office  

3.b Corporate interviews  

3.c Additional technical analysis  

4. CONCLUSION 

4.a Finalizing the APA agreement  

5. MAINTENANCE AND RENEWAL 

5.a Annual maintenance 

5.b Three-year renewal 
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APA 
Main steps: Pre-filing analysis  

1. Pre-filing analysis  

■ Prior meeting with the International Ruling Office on request of the taxpayer. 

■ Non-formal elements with respect to the ruling procedure. 

■ Opportunity to act on anonymous basis. 

■ General issues. 

■ Increase of the meetings in the period 2009-2011. 
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APA 
Main steps: Preparing of the instance 

2. Pre-filing analysis 

■ Access to the ruling procedure on a voluntary basis.  

■ Not subject to the payment of an accession fee. 

■ Sent by registered letter with return receipt on unstamped paper in unsealed envelope to 
the Ruling Office.  

Subjective requirements 
■ Enterprise with international activity (distinguishing between resident and non-resident 

subjects). 

Objective requirements 
■ Name of the enterprise, registered office or fiscal domicile, VAT registration, national address, 

documents giving evidence of the possession of the subjective requirements. 
■ Clear indication of the object of the ruling.  
■ The goods/services which are the object of the cross-border transactions.  
■ Types of transactions.  
■ Non-resident companies with which said transactions are carried. 
■ Criteria/methods used to determine the arm’s length value of the intra-group transactions. 
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APA 
Main steps: Negotiation and conclusion 

3. Procedural issues 

■ Meeting with the taxpayer scheduled by the Office within thirty days from the receipt of 
the application.  

■ Several meetings with the taxpayer during which any further documentation can be 
required.  

■ One or more visits to the premises where business is carried on and interviews.  

4. Outcome of the procedure and effects of the agreement 

■ The procedure must be completed within 180 days of the date of the application was filed 
(formal term). 

■ Setting out the criteria and methods for calculating the normal value of the transactions or 
the criteria for application of the relevant legislation.  

■ Binding for both parties.  

■ In force for three years starting from the tax period in which it is signed.  

■ During the validity period controls that the terms of the agreement are complied.  

■ Submission of an application for renewal, at least ninety days before the validity period 
expires. 
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APA 
Cooperation activities 

Effort 

Time 

Pre-Filing e filing Analysis and negotiation Conclusion 

Duration: 
Aproximately 3 months 
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APA  
Some strategic issues 

Economic analysis 

■ The Ruling Office has a wide experience on economic analysis.  

■ Some differences exist with respect to the analysis carried out for the Proper Documentation.  

■ Timing of the economic analysis.  

■ Ruling is particularly useful for complex issues (eg; restructuring, location savings intangibles) 
that require non-standard economic analysis.  

Interplay with the Ruling Office 

■ Indication of the taxpayer purposes: reasonable and transparent approach.  

■ The optimal level of disclosures: functions, financial data, value chain. 

Management of the years prior to the conclusion of International ruling 
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APA 
Recent development: International ruling in figures  

Increase in the last three-year (2010-2012) of the number of applications submitted 
(source: International Standard Ruling Report, II edition)  
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APA 
Recent development: International ruling in figures (continued) 

135 international ruling applications submitted during the period (2004-2012), of which: 

■ 56 procedures concluded with the agreement signed  

■ 54 procedures in progress 

■ 13 procedures concluded for the withdrawal by the taxpayer or by the tax authority 

Main reasons: changes of objective or subjective requirements as a result of company 
restructuring 
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APA  
Recent development: bilateral APA 
 
Unilateral APA does not avoid completely the risk of international double taxation of taxable 
incomes related to intercompany cross-border transactions.  

In the period 2010-2012 21 applications of bilateral/multilateral APA were submitted and 19 are 
those in progress at 31 December 2012. 
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APA 
Recent development: classes of taxpayers 

The majority of taxpayers submitting international ruling applications are: 

■ subjects of medium/large size (approximately 84%). 

The class of taxpayers who submitted an application for international ruling is rather wide in 
terms of business sectors: 

■ 52% are subjects performing manufacturing activities, among these one third is operating 
in highly specialized and high-tech sectors 

■ 48% are subjects operating in the trade or service sector. 
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APA 
Recent development: International ruling agreement completion time 
 
■ Average time taken to reach an agreement in the period 2004-2012: 16 months.  

■ Physiological reasons that can lengthen the completion time: 

– delay in providing documentation on the part of the taxpayer  

– changes in the functional profile of the taxpayer  

– group’s reorganizations 

– time required for scheduling meetings with non-resident representatives of the company. 
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APA 
Recent development: International ruling agreement completion time 
(continued) 

Comparison between the data presented in the first and second bulletin with reference to the 
international ruling agreements signed. 

2004-2009 

■ Average time taken to reach the agreement: 
20 months. 

2010-2012 

■ Average time taken to reach the agreement: 
14 months. 
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APA 
Recent development: Methods used for determining transfer prices 

With reference to agreements concerning transfer prices, the methods use are: 

■ 79% profit methods     

■ 21% traditional methods. 

 



Thank you 

Samuel Marinelli 
Associate Partner, KStudio Associato 
Global Transfer Pricing Services 

 

T: +39 02 6764.4784 
samuelmarinelli@kstudioassociato.it 
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Full name: Samuel Marinelli サムエル マリネッリ  

Current KPMG firm and office KStudio Associato (Tax) 
Milan 

Professional Qualifications 
 

 Member of the Institute of Chartered Accountants in Italy  
 Member of the Italian Institute of Registered Auditors 

 イタリア税理士 
 イタリア監査人 

Career history:  Joined KPMG in 2000 
 After an experience in another international tax firm, joined again 

KPMG in 2010 as senior manager of the transfer pricing team. 
 Associate Partner since 2013 

 2000年に入所 
 他の事務所での経験を経て、2010年に移転価格チーム
にシニアマネージャーとして再入所 

 2013年よりアソシエイトパートナー 

Areas of experience:  Transfer pricing planning and documentation for multinational 
groups operating in various sectors 

 Transfer pricing assistance in relation to APAs / MAPs request 
and process for a multinational company operating in various 
sectors 

 Support to multinational Groups during tax audits by the tax 
authorities 

 様々なセクターの多国籍企業に対して移転価格に関す
るプランニングおよび文書化支援を行っている。 

 様々なセクターの多国籍企業に対してAPA / MAPの支
援を行っている。 

 多国籍企業に対して税務調査の支援を行っている。 
 

Introduction of Speaker  
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Full name: Wah Meng Gan  ワーメンガン  

Current KPMG firm and office KPMG S.p.A. (Audit) 
Milan 

Professional Qualifications 
 

 FCCA Fellow of the Association of Chartered Certified 
Accountants(UK) 

 Revisore Contabile (Italian registered auditor) 

 英国勅許会計士 
 イタリア公認会計士  

Career history:  Joined the Milan office in 1983 
 Partner since 1997 
 Previously, partner-in-charge of audit in the Milan office 

 1983年ミラノ事務所入所 
 1997年よりパートナー 
 ミラノ事務所の監査部門の前責任パートナー 

Areas of experience:  Head of Global Japanese Practice in Italy 
 Head of Global China Practice in Italy 
 Formerly Head of Consumer Markets sector in Italy 
 Experience in audit and acquisitions 

 イタリアGJPの責任者 
 イタリア中国デスクの責任者 
 前コンシューマー・マーケット部門の責任者 
 監査及び買収における豊富な経験を有す 

Full name: Giuseppe Moretti   ジュゼッペ  モレッティ  

Current KPMG firm and office KStudio Associato (Tax) 
Milan  

Professional Qualifications 
 

 Member of the Institute of Chartered Accountants in Italy    イタリア税理士  

Career history: 
 

 Partner since 2006 
 Giuseppe has over 15 years of experience in tax and 10 years 

experience in M&A 
 Italian contact tax partner for Japanese clients 

 2006年よりパートナー。 
 15年以上にわたり税務、10年にわたりM&Aの経験を有

し、イタリアにおける日系企業の税務コンタクトパー
トナーである。  

Areas of experience:  Giuseppe is heading the M&A Tax Practice in Italy, has a strong 
experience in M&A Tax, inbound and outbound investments 
particularly with large groups and private equity firms 

 Experience in setting up investments into Italy for foreign 
companies including Japanese corporations, international tax 
issues, permanent establishment issues  

 イタリアのM & A税務部門の責任者であり、特に大企

業やプライベートエクイティによるイタリア国内及び
国外投資に関する税務に豊富な経験を有する。 

 日系企業を含めた外国企業のイタリア投資に係る国際
税務問題、PE問題にも豊富な経験を有する。 
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Full name: Sabrina Pugliese  サブリナプグリエーゼ  

Current KPMG firm and office KStudio Associato (Legal) 
Milan   

Professional Qualifications 
 

 J.D. 1993, LUISS Rome  
 Member of the Italian Bar Association and of the International Bar 

Association  

 イタリア弁護士  
  

Career history:  Partner at KStudio Associato since 2007 
 Before joining KStudio Associato in 1996, she worked in law firms 

in Rome, Bologna and London  

 ローマ、ボローニャ及びロンドンの法律事務所で勤務
の後、1996年にKPMGに入所し、2007年よりパート
ナー  

Areas of experience:  Experience in domestic and cross-border Europe, South America, 
Japan and South Africa M&A projects. 

 M&A projects for private equity and corporate (industrial, energy, 
consumer market) 

 ‘Special situation’: insolvency, restructuring project for ‘distressed’ 
companies 

 Compliance projects (industrial and financial areas) 

 イタリア国内のほか、ヨーロッパ・南アメリカ・日
本・南アフリカ等のクロスボーダーM&A案件の経験を
有する。 

 プライベートエクイティのほか、製造業、エネルギー
産業、消費者産業のM&Aに経験を有する。 

 破産・リストラクチュアリング 
 製造、金融に係るコンプライアンスプロジェクト 

Full name: Takashi  Matsumoto  松本 直之  

Current KPMG firm and office KPMG S.p.A. (Audit) 
Milan 

Professional Qualifications 
 

 Certified Public Tax Accountant of Japan  日本税理士 

Career history: 
 

  Joined KPMG Tax Corporation (Japan) in 2001 (formerly Arthur 
Andersen Tax Business Advisory) 

  Secondment to KPMG Italy (Milan office) since September 2011 
  Previously worked for a Japanese securities company   

 2001年にKPMG税理士法人（旧アーサーアンダーセン税
務事務所）に入所。 

 2011年9月よりイタリアのミラノ事務所に駐在。 
 日系金融機関での勤務経験。 

Areas of experience:  Provide Japanese clients with audit, tax and advisory services / 
assistance in Italy 

 Provided tax advisory services with particular focus on M&A / 
Reorganizations and advising clients on the tax structures 
recommended for setting up funds outside Japan and  in the 
investment of various assets in Japan 

 Provided tax compliance and accounting services to Japanese 
and foreign clients 

 イタリアでは、日系企業に対する監査、税務、アドバ
イザリー業務に関するアドバイス・支援を提供。 

 日本では、買収・組織再編および対日投資を目的とす
る外国籍ファンドに対する税務ストラクチャリングの
アドバイスを提供。また、税務申告および会計サービ
スを日系・外資系企業に提供。  

Introduction of The Global Japanese Practice in Italy 
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Full name: Tomonori Tsuda  津田 智規  

Current KPMG firm and office KPMG Tax Corporation   
Transaction Advisory Group 

KPMG税理士法人  
トランザクション・アドバイザリー ・グループ 

Career history:   Joined KPMG Tax Corporation (Japan) in 2004 
 From October 2013, I am scheduled to be seconded to KPMG 

Italy (Milan office) 

 2004年にKPMG税理士法人に入所。 
 2013年10月よりイタリアのミラノ事務所に駐在予定。 

Areas of experience:  At present, I provide tax advisory services to Japanese companies, 
investment banks and multinational corporations as well as 
various funds including sovereign wealth funds, private equity and 
real estate funds. I have broad experience of providing tax and 
financial advisory services on various projects including business 
turnarounds and both outbound and inbound engagements 

 I also have broad experience of providing tax structuring advice 
and tax due diligence services for corporate reorganizations and 
business restructurings 

 Provided tax compliance and accounting services to Japanese 
and foreign clients 

 日系企業、政府系ファンド、プライベートエクイティ
ファンド、不動産ファンド、投資銀行及び多国籍企業
への税務アドバイスに従事し、日系企業によるアウト
バウンド投資案件、外資系企業によるインバウンド投
資案件及び企業再生に関して幅広い税務・財務サービ
スの提供を行なっている。 

 組織再編案件、事業再編案件に関する税務ストラク
チャリングアドバイス、税務デューディリジェンス等
にも複数関与している。 

 税務申告および会計サービスを日系・外資系企業に提
供している。  

Introduction of The Global Japanese Practice in Italy 



The information contained herein is of general nature and is not 
intended to address the circumstances of any particular 
individual or entity. Although we endeavor to provide accurate 
and timely information, there can be no guarantee that such 
information is accurate as of date is received or that it will 
continue to be accurate in the future. No one should act upon 
such information without appropriate professional advice after a 
thorough examination of the particular situation. 
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