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This publication continues our series of updates 
on tax issues affecting Financial Institutions in the 
Asia Pacific region.   

With the global movement initiated by the OECD 
to curb BEPS, the first wave of concrete results 
has started at a fast pace, from the OECD 
proposals (on tax transparency and transfer pricing 
to the European Union’s country by country tax 
reporting rules) to the unilateral legislative actions 
by countries worldwide. 
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Highlights 
 • Exposure Draft legislation released to reform the Offshore Banking Unit 

(“OBU”) regime 
• Exposure Draft legislation released introducing a new tax regime for 

Australian Managed Investment Trusts (“MIT”) 

 • Backlog filing requirement for QFIIs and RQFIIs (Beijing and Shanghai 
Practice) 

 • Budget 2015-16 Highlights 
• Stamp duty waiver for the transfer of shares or units of exchange traded 

fund (“ETFs”) 
• New DTA signed between Hong Kong and South Africa 
• Change in assessing practice to application for tax residency certificate 

 • Key highlights of the Union Budget 2015 Proposals 
 

 • Newly revised currency restrictions related to foreign currency non-cash 
local transactions 

 • Multilateral Competent Authority Agreement on Automatic Exchange of 
Financial Account Information 

• Trustee is liable for acquisition tax to be paid on trust property 
• Variable life insurance proceeds and insurance management earnings to 

be subject to education tax 

 • Key changes on current tax laws and guidelines 

 • Key highlights of the Budget 2015 Proposals 
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 • Debt capitalisation – legislative proposal 
• BEPS and international tax reform 
• Making tax simpler  

 • Poverty Eradication and Alleviation Certificates (“PEACe Bonds”) are not 
deposit substitutes, hence, not subject to final withholding tax (“FWT”) 

• Bureau of Internal Revenue reiterates the tax treatment of interest 
income derived from long-term deposits or investment certificates 

 • Singapore Budget 2015 announcement on 23 February 2015 

 • Interim budget presented by the new government  

 • Taiwan-Austria Double Taxation Treaty applicable to taxable income 
derived on or after 1 January 2015 

 • Royal Decree for tax exemption under qualified debt restructuring plan 
issued  

• Stamp duty payable on the certain instruments must be paid in cash 
effective from April 2015 

• Activities of a director are not regarded as a service under the VAT 
definition. 

 • Further guidance to financial institutions and branches of foreign banks 
for implementation of FATCA 

• More detailed guidance from Ministry of Finance with respect to the 
sales of collateral 

• Regulation on interest rate derivatives provided by Commercial Banks 
and Foreign Bank Branches. 
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Legislative developments  

Offshore Banking Unit (“OBU”) Regime  

On 12 March 2015, the Treasury released an Exposure Draft of the Tax and Superannuation 
Laws Amendment (2015 Measures No.2) Bill 2015: Offshore banking units which includes 
various reforms to the OBU regime that are designed to modernise the regime by broadening 
the list of eligible offshore banking (“OB”) activities and encouraging more offshore financial 
transactions to be undertaken in Australia.  The proposed amendments are to apply to income 
years commencing on or after 1 July 2015. 

The list of eligible OB activities has been expanded to include: 

• Leasing; 

• Securities lending and REPOs; 

• Unfunded lending commitments;  

• Commodities trading;  

• Arranging syndicated lending facilities; and 

• Portfolio investment management (which is no longer restricted to an Australian asset 
percentage of <10%) 

The amendments also address certain integrity concerns with the regime and enshrine the 
'choice' principle, with taxpayers given the option of recording eligible OB activities in the OBU 
or domestic banking unit (“DBU”) at the time the arrangement is entered into.   

Managed Investment Trust (“MIT”) Regime 

On 9 April 2015, the Treasury released Exposure Draft (“ED”) legislation Tax Laws Amendment 
(New Tax System for Managed Investment Trusts) Bill 2015 together with a draft Explanatory 
Memorandum.  The ED proposes a new MIT tax regime to commence from 1 July 2015.  It has 
far reaching implications for managed funds and their investors.  The ED has been the subject of 
targeted industry consultation and is therefore in an advanced stage of tax policy development.   

The most significant aspect of the proposed regime is that MITs that meet the qualifying criteria 
and opt in to the new regime will not be subject to the existing present entitlement rules within 
the current law, but will instead be subject to a separate attribution based method of distributing 
taxable income to beneficiaries.  The proposed regime is a welcome reform providing Attribution 
MITs (“AMITs”) with increased certainty for tax outcomes.   

Investment Manager Regime – Element 3 (“IMR 3”) 

On 12 March 2015, the Treasury released an Exposure Draft (“ED”) of the Tax Laws 
Amendment (Investment Manager Regime) Bill 2015 which provides tax certainty to widely-held 
foreign managed funds investing into Australia.  It essentially extends the exemptions legislated 
under IMR 1 and IMR 2 so that a broader range of investments are exempt from Australian tax – 
e.g. investments in Australian assets (excluding real property) that are of a portfolio nature.  The 
ED also broadens the 'widely held’ test which enables eligibility to the regime.  Foreign entities 
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will be eligible for the IMR concession if they directly invest in Australia or invest via an 
Australian fund manager.   

IMR 3 will apply from the 2015-16 income year, although retrospective adoption of the indirect 
IMR concession from the 2011-12 income year is permitted under the ED. 

Cases 

Chevron Tax Case – Transfer Pricing 

Chevron v FCT is a case currently on appeal in the Federal Court.  The key issue is whether an 
interest rate of 9% on a USD2.5 billion advance to an Australian taxpayer from its US subsidiary 
exceeded what would be “arm’s length” consideration under transfer pricing legislation.  The 
Commissioner has challenged the commerciality of the loan, submitting that the interest rate 
applied was higher than ordinary terms and that it would be unsustainable for a borrower to 
uphold a loan at that rate and unreasonable for a lender to provide a loan where the terms offer 
no actual security or covenants. 

If the Commissioner’s arguments are successful, arm’s length consideration under the transfer 
pricing rules will become more difficult for taxpayers to satisfy.   

There may also be implications for other provisions of the tax legislation.  For example, the 
recent reduction to the safe harbour debt amount under the thin capitalisation rules means that 
greater reliance will be placed on the arm’s length debt test (“ALDT”).  Whilst the concept and 
application of the ALDT for thin capitalisation is distinct from the transfer pricing rules, it has 
historically been recommended that these rules should be more closely aligned.  The success of 
the Commissioner in Chevron and the consequential tightening of the arm’s length transfer 
pricing rules would signify a departure from this recommendation, particularly in light of the work 
currently being undertaken to ease taxpayers’ compliance costs in applying the thin capitalisation 
ALDT. 

Taxation rulings and determinations  

Tax Transparency  

On 13 March 2015, the Australian Taxation Office (“ATO”) issued a consultation paper regarding 
the proposed administration of the new tax transparency reporting requirement for corporate tax 
entities with total income of $100 million or more. 

Under the new regime, the ATO will report the total income, taxable income and tax payable of 
large corporations from the 2013/14 income year onwards.  Within the ATO consultation paper, it 
is proposed that entities will have an opportunity to confirm the accuracy of the information that 
is to be reported before it is published.  The first tax transparency report is due to be released by 
the ATO in November 2015. 

Other developments 

Senate Inquiry into Corporate Tax Avoidance  

A Senate Inquiry into Corporate Tax Avoidance is currently in progress with the final report to be 
released later in the year.  The Inquiry is investigating potential tax avoidance and aggressive 
minimisation strategies of large multinational companies operating in Australia.  Public hearings 
were held from 8 to 10 April 2015 in Sydney, Canberra and Melbourne.    

Tax Reform Discussion Paper – Re:Think 

A discussion paper was released by the Federal Government on 30 March 2015 as part of the 
Tax Reform White Paper process.  The discussion paper provides information about the way the 
Australian tax system operates, challenges it faces and areas for potential reform.   

Some of the key propositions set out in the discussion paper include: 

• Australia’s corporate tax rate is high by OECD standards.    

• Australia’s Goods and Services Tax (“GST”) base is narrow and rate low by OECD standards  
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The Government is now calling for submissions on potential reform options.  Following 
consideration of submissions, an options paper (“Green Paper”) will be developed and published 
in mid to late 2015.  Following the Green Paper, the White Paper will be taken to the Federal 
election in 2016 detailing the Government’s planned reform to the tax system. 
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Taxation rulings and determinations 

On 14 November 2014, the Ministry of Finance, China Securities Regulatory Commission and 
State Administration of Taxation announced, pursuant to Circular 79, a temporary capital gains 
tax exemption for All share gains derived by Qualified Foreign Institutional Investors (“QFIIs”) 
and RMB Qualified Foreign Institutional Investors (“RQFIIs”) on or after 17 November 2014.  
However, realized capital gains generated by QFIIs and RQFIIs prior to 17 November 2014 
remain subject to Corporate Income Tax (“CIT”). 

Backlog Filing Requirement for QFIIs and RQFIIs (Beijing and Shanghai Practice) 

Beijing 

• Scope of income  

i. The Beijing state tax bureau requires that this backlog filing scope includes dividends, 
interest and gains from the transfer of equity instruments.  Pure debt investments are 
not included in the scope.    

ii. Equity instruments include A share, B share/equity, funds, warrants and stock index 
futures.  Transfers of other instruments with equity features shall be deemed to be 
transfers of equity instruments.  For convertible bonds, the gain on transfers made 
before conversion are not in the backlog filing scope.  Realized gains on transfer after 
the bond is converted to equity should be included. 

iii. Interest income includes interest from bank deposits and bonds.    

• Time period  

i. Backlog filing documents should be submitted for the period since the QFII/RQFII was 
established in China. 

ii. The QFIIs/taxpayers need to pay the tax for the 5-year period from 17 November 2009 
to 16 November 2014.   

• Filing deadline: QFII/RQFII should submit the documents before 31 July 2015. 

Shanghai 

• Scope of income  

i. The Shanghai state tax bureau requires that this backlog filing scope includes gains 
derived from the transfer of equity instruments.  Debt investments are not included in 
the scope. 

ii. Withholding Tax (“WHT”) on dividends/interest is not specified to be within the scope 
of this tax clearance but QFIIs/RQFIIs are ‘encouraged’ to file voluntarily. 

• Time period: The QFII/taxpayer needs to pay the tax for the 5-year period from 17 November 
2009 to 16 November 2014. 

• Filing deadline: The tax payment should be settled before 30 September 2015. 
 

Back to top  
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Legislative developments 

Budget 2015-16 Highlights 

On 25 February 2015, John Tsang Chun-wah, the Financial Secretary of Hong Kong, delivered his 
eighth Budget Speech to the Legislative Council.  The following highlights are relevant to the 
Hong Kong financial services industry. 

• Strengthening Hong Kong as a premier international asset management centre 

i. Profits Tax exemption for offshore funds of private equity funds  

The Financial Secretary affirmed the government’s commitment to strengthening Hong 
Kong’s asset management business by allowing private equity funds to enjoy the 
Profits Tax exemption available to offshore funds and by providing a legal framework 
for introducing an open-ended fund company structure (please refer to Issue 51 for 
further information).  The draft legislation was released on 20 March 2015. 

ii. Tax concessions to corporate treasury centres  

Following up on the government’s plan announced last year to develop Hong Kong as a 
treasury hub, the Financial Secretary indicated that interest deductions will be allowed 
for qualifying corporate treasury centres under Profits Tax and that there would be a 50 
percent reduction in the Profits Tax rate for specified treasury activities.  The relevant 
bill will be introduced in the 2015-16 legislative session.  

• Stamp Duty Waiver for transfer of Exchange Traded Funds (“ETFs”)  

Legislative changes to implement the waiver of Stamp Duty on the transfer of ETFs were 
also highlighted (discussed further below).  

• Combating tax evasion 

With a view to maintaining the integrity of Hong Kong as an international financial centre, the 
Financial Secretary indicated that Hong Kong will step up its efforts to combat cross-border 
tax evasion.  This will include facilitating the exchange of information with other jurisdictions 
by the end of 2018. 

Stamp duty waiver for the transfer of shares or units of ETFs 

The Stamp Duty (Amendment) Ordinance 2015 was gazetted on 13 February 2015 to amend the 
Stamp Duty Ordinance (“SDO”) to give effect to the proposal in the Budget for the 2014-15 
financial year to waive stamp duty payable on the transfer of shares or units of ETFs. 

The new legislation will reduce the transaction cost of ETFs with their registers of holders in 
Hong Kong and with holdings consisting of over 40% of Hong Kong stocks.  This will be 
conducive to fostering Hong Kong’s position as an asset management centre and to the 
development of the financial services sector as a whole. 

Other developments 

Hong Kong and South Africa conclude Double Tax Agreement 

Hong Kong concluded a Double Tax Agreement (“DTA”) with South Africa, its first with an 
African jurisdiction, and its 31st overall.  The DTA will enter into force after the completion of 
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ratification procedures on both sides.  If the ratification process can be concluded in 2015, the 
DTA will be effective on 1 April 2016 in Hong Kong and 1 January 2016 in South Africa.  

The DTA includes a definition of Permanent Establishment that is similar to that contained in the 
United Nations Model Convention, particularly insofar as a construction permanent 
establishment has a 6 month threshold, provision is made for service permanent establishments 
and there is a list of permanent establishment exclusions (usually referred to as preparatory and 
auxiliary activities) does not contain delivery (with the consequence that a delivery activity may 
constitute a permanent establishment).  

The DTA provides that where a Hong Kong enterprise or individual is entitled to fees for 
technical, management or consultancy services from a South African source and they are not 
attributable to a permanent establishment, such fees will not be subject to any South African 
withholding tax.  

The DTA includes an exchange of information article based on the current the Organisation for 
Economic Co-operation and Development (“OECD”) model treaty standard and also contains a 
domestic anti-abuse measure.  

The relevant withholding tax rates are as follows:  
 

 South African Non-
treaty Withholding Rate  

Treaty Withholding Rate 

Dividends  15% 5%1/10% 

Interest  
15% 0%2/10% 

Royalties  15% 5% 

[1] Withholding tax on dividends is reduced to 5% if the beneficial owner is a company which has a direct holding of at least 10% of the capital of 

the payer. 

[2] Withholding tax on interest is reduced to 0% if the beneficial owner is the Hong Kong Government, Monetary Authority or any institution that 

is wholly or mainly owned by Hong Kong Government as is approved by both jurisdictions’ revenue authorities. 

Hong Kong – Vietnam second protocol to tax treaty in force 

The second protocol to the agreement between Hong Kong and Vietnam for the avoidance of 
double taxation and the prevention of fiscal evasion with respect to taxes on income, signed in 
January 2014, came into force on 8 January 2015 after completion of ratification procedures on 
both sides.  

The second protocol: 

• upgrades the Exchange of Information Article in the Agreement to the 2004 version of the 
OECD and requires the contracting parties, upon receiving a request for information, to 
exchange information even when there is no domestic tax interest involved; and 

• will have effect in respect of Hong Kong tax for any year of assessment beginning on or 
after 1 April 2016. 

 
Change in assessing practice to application for tax resident certificate  
 
Based on a few cases we have seen of late, we note that the Hong Kong Inland Revenue 
Department (“IRD”) is refusing to issue Hong Kong tax resident certificates (“HKTRCs”) to Hong 
Kong incorporated companies where they have little or no substance in Hong Kong. Further, the 
IRD has issued new forms for applying a HKTRC under a DTA.  In particular, under the new 
forms, a Hong Kong incorporated company, that does not have more than 2 shareholders (or is 
not part of a listed group or a statutory corporation/body), is generally required to provide more 
comprehensive information (as compared with the old form), e.g., details of staff, directors/ 
partners/ trustees/ principal officers (as applicable).  It may also need to provide details of board 
meetings in and outside Hong Kong, business commencement date in Hong Kong, details of 
bank accounts in Hong Kong, nature of permanent establishment and business operations in 
Hong Kong, and value of fixed assets and balance of cash at bank, etc.. 
 
Given the concerted global effort to ensure that a DTA is not used for abusive purposes, this is 
unlikely to come as a surprise that the IRD will implement more stringent rules in reviewing 
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HKTRC applications even the applicant is a Hong Kong incorporated company.  In particular, the 
IRD will look beyond the definition of a Hong Kong tax resident under the relevant DTAs.  This 
may result in an applicant having to demonstrate that the relevant cross-border transaction 
represents a bona fide commercial arrangement, or that the applicant has commercial substance 
on its own, or within another company in Hong Kong that employs people and renders services 
to the applicant in Hong Kong.  Although one would argue that the legal basis of the new 
assessing practice is not entirely clear, since the IRD would examine other factors (such as 
whether the applicant has sufficient commercial substance in Hong Kong) in addition to whether 
a HKTRC applicant meets the definition of Hong Kong tax resident under the relevant tax 
treaties, a HKTRC issued under the new assessing practice should relatively give more comforts 
to the relevant treaty country in assessing a treaty benefit application.  Accordingly, in order to 
mitigate the potential challenge by the IRD against a HKTRC application, internal due diligence 
needs to review and analyze whether the current structure/arrangement of the applicant is 
sustainable and whether sufficient documentary evidence has been maintained to support the 
position adopted under the relevant DTAs.   
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Legislative developments 

Key highlights of the Union Budget 2015 Proposals 
The Finance Minister of India presented the Union Budget 2015-16 on 28 February 2015 before 
the Parliament.  The proposals have been enacted on 14 May 2015 into an act which shall come 
into effect from 14 May 2015 unless otherwise provided in the act.  The key proposals are 
highlighted below:  

• Residential Status of Companies – Place of effective management (“POEM”) 

Currently, a company is said to be resident in India in any year, if it is an Indian company, or 
during that year, the control and management of its affairs is situated wholly in India. 

Shell companies incorporated outside India but controlled from India can easily circumvent 
the above condition by simply holding a board meeting outside India.  In order to avoid such 
shell companies and to align the provisions of the Income-Tax Act, 1961 (“the Act”) with the 
Double Taxation Avoidance Agreements (“DTAAs”) entered into by India with other 
countries, the condition of residence in respect of a company is amended by including the 
concept of POEM.  

A POEM means a place where key management and commercial decisions that are 
necessary for the conduct of the business of an entity as a whole are, in substance made.  
With effect from 1 April 2016 (Assessment Year 2016-17), a company shall be said to be 
resident in India and subject to taxation of its global income in India, if it is an Indian 
company, or its POEM, at any time, is in India.  A set of guiding principles to determine 
POEM are to be issued in due course. 

• Minimum Alternate Tax (“MAT”) (Please refer to ‘Other developments’ section for details). 

• Fund Managers in India not to constitute business connection of offshore funds 

Under the existing provisions, the presence of a fund manager in India may create sufficient 
nexus of the offshore fund with India and may constitute a business connection in India 
even though the fund manager may be an independent person.  Therefore, apart from 
taxation of fund management fees received by the fund manager, income of offshore fund 
from investments made outside India may also get taxed in India.  Further, presence of the 
fund manager under certain circumstances may lead to the offshore fund being held as 
resident in India on the basis that its control and management is in India. 

In order to facilitate location of fund managers of offshore funds in India, a specific regime 
has been proposed, with effective from 1 April 2016, subject to fulfillment of certain 
conditions by the fund and the fund manager that: 

i. The tax liability in respect of income arising to the fund from investment in India would 
be indifferent to the fact as to whether the investment is made directly by the fund or 
through engagement of Fund manager located in India; and 

ii. That income of the fund from the investments outside India would not be taxable in 
India solely on the basis that the fund management activities in respect of such 
investments have been undertaken through a fund manager located in India. 

It is further proposed that every eligible investment fund shall furnish within 90 days from 
the end of the financial year a statement in the prescribed form to the tax authority 
containing information relating to the prescribed conditions or any information or document 
which may be prescribed.  A penalty of INR500,000 shall be levied on the fund if failed to file 
the statement. 
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The proposals make it clear that this regime shall not have any impact on taxability of any 
income of the eligible investment fund which would have been chargeable to tax 
irrespective of whether the activity of the eligible fund manager constituted the business 
connection in India or not.  Further, the regime shall not have any effect on the scope of 
total income or determination of total income in the case of the eligible fund manager. 

• Deferment of General Anti Avoidance Rules (“GAAR”) 

After taking note of concerns expressed regarding aspects of GAAR and in anticipation of 
the OECD report on various aspects of the Base Erosion and Profit Shifting (“BEPS”) 
project, it is proposed that, implementation of GAAR to be deferred by two years as part of a 
comprehensive regime to deal with BEPS and aggressive tax avoidance, GAAR provisions to 
be made applicable to the income of the financial year 2017-18 (Assessment Year 2018-19) 
and subsequent years by amendment to the Act.  Further, it is proposed that investments 
made up to 31 March 2017 will be protected from the applicability of GAAR. 

• Extension of eligible period of concessional tax rate under section 194LD 

The Finance Bill, 2015 now proposes to amend section 194LD of the Act to provide that 
lower withholding tax at the rate of 5 percent will now be available up to 30 June 2017 on 
interest payable to FIIs and Qualified Foreign Investors (“QFIs”) on their investments in 
Government securities and Rupee denominated corporate bonds provided that the rate of 
interest does not exceed the rate notified by the Central Government in this regard. 

• Furnishing of information of payments made to non-residents 

As the existing provisions do not require furnishing of payments to a non-resident which are 
not taxable, the Finance Bill, 2015 proposes to amend the provisions of section 195 of the 
Act to provide that the person responsible for paying any sum, whether chargeable to tax or 
not, to a non-resident, not being a company, or to a foreign company, shall be required to 
furnish the information of the prescribed sum in such form and manner as may be 
prescribed, with effect from 1 June 2015. 

Further, it is proposed that failure to provide information or providing false information will 
result in a penalty of INR100,000. 

• Taxation of non-residents in cases of Indirect transfer of assets 

i. The shares or interest of a foreign company / foreign entity are deemed to derive their 
value substantially from Indian assets, if on the specified date (date of transfer or last 
day of accounting year as stipulated), the value of such Indian assets exceeds INR100 
million and represents at least 50 percent of the value of all the assets owned by the 
foreign company or entity. 

ii. The value of the assets is its Fair Market Value (“FMV”) (without reduction of 
corresponding liabilities) and the underlying aggregate gains are to be apportioned 
proportionately to Indian assets as per methods to be prescribed. 

iii. Indirect transfer (i.e. transfer of shares of foreign company deriving substantial value 
from shares of an Indian company/assets located in India) provisions would not apply to 
the transferor shareholder of the foreign company holding the Indian assets directly, or 
indirectly, and whose shares/ interest are being transferred, if the transferor, along with 
the Associate Enterprise (“AE”), has neither the right to control or manage the foreign 
company, or the direct holding company, nor holds voting power or share capital or 
interest exceeding 5 percent therein, or in the direct holding company by virtue of 
holding in the foreign company. 

iv. There are concerns in India over the reporting obligations, through or in which the 
Indian assets, are held by foreign companies or foreign entities. Any non-compliance is 
therefore likely to result in severe penalties. 

Effective: From 1 April 2016 (Assessment Year 2016-17). 

 

• Amendments relating to Global Depository Receipts (“GDRs”) 

With effect from 1 April 2016, under the new Depository Receipts Scheme, 2014, 
Depository Receipts (“DRs”) can be issued against the securities of listed, unlisted or 
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private or public companies which can be debt instruments, shares or units etc.  Further, 
both the sponsored issues and unsponsored deposits and acquisitions are permitted.  DRs 
can be freely held and transferred by both residents and non-residents. 

In order to align the taxation scheme of income arising in respect of depository receipts 
under the Act, the Finance Bill 2015 proposes to amend the Act in order to continue the tax 
benefits only in respect of such GDRs issued to non-residents against the underlying listed 
shares.  Further, the concessional tax benefit will only be available in respect of sponsored 
GDRs. 

• “Tax pass through” will be granted to Securities and Exchange Board of India (“SEBI”) 
registered Category-I and Category-II Alternative Investment Funds (“AIF”), subject to the 
following key conditions: 

• All income earned by AIF (except business income (i.e. profits or gains from business)) 
would be taxable on “pass through basis” in the hands of the investors as if they had 
made the investment directly. 

• Any business income earned by the AIF would be taxable at the fund level. Such 
business income would be tax exempt in the hands of the investors.   

• Any income credited or paid by the AIF to its investors would be deemed to be of the 
same nature and in the same proportion in the hands of the investors as the AIF. 

• The AIF would be required to deduct or withhold tax at 10 percent (on all income 
(except business income) payable to investors) at the time of credit or payment, 
whichever is earlier.  No Dividend Distribution Tax (“DDT”) or tax on distributed income 
would be applicable. 

• Any loss at AIF level would not be allowed to be passed through to the investors but 
would be carried over at fund level to be set-off against income of the next year. 

• Income payable to the AIF would not be subject to withholding tax requirements (per 
notification to be issued). 

• AIFs would mandatorily be required to file their returns of income and also furnish the 
details of components of income, etc. in a prescribed form to the investors and the 
income-tax department. 

The existing tax pass-through regime would continue to apply to Venture Capital Funds 
(“VCFs”) registered under the SEBI (VCF) Regulations, 1996. 

Taxation rulings and determinations  

Central Board of Direct Taxes (“CBDT”) clarifies that dividend declared and paid by a 
foreign company outside India would not be taxable under the indirect transfer provisions 
of the Income-tax Act 

• Background 

Section 9(1)(i) of the Act provides that all income accruing or arising, directly or indirectly 
from any business connection in India, or through or from any property in India or through or 
from any asset or source of income in India, or through the transfer of a capital asset 
situated in India shall be deemed to have been accrued in India.  These provisions were 
amended retrospectively by the Finance Act, 2012 (Explanation 5 to Section 9(1)(i) of the 
Act) to provide that an asset or a capital asset being any share or interest in a company or 
entity registered or incorporated outside India would be deemed to be situated in India if the 
share or interest derives, directly or indirectly, its value substantially from assets located in 
India.  

• CBDT Circular No. 4/2015, dated 26 March 2015 

It has been pointed out that an extended application of the provisions of the Explanation may 
result in taxation of dividend income declared by a foreign company outside India.  This may 
cause unintended double taxation and would be contrary to the generally accepted principles 
of source rule as well as the object and purpose of the amendment.  

Further, the Memorandum to the Finance Bill, 2012 provides that the amendment was to 
reiterate the legislative intent in respect of taxability of gains having economic nexus with 
India irrespective of the mode of realisation of such gains.  Thus, the amendment sought to 
clarify the source rule of taxation in respect of income arising from indirect transfer of assets 
situated in India.   
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Declaration of dividend by a foreign company outside India does not have the effect of 
transferring any underlying assets located in India.  Therefore, CBDT has clarified that the 
dividends declared and paid by a foreign company outside India in respect of shares which 
derive their value substantially from assets situated in India would not be deemed to be 
income accruing or arising in India by virtue of the provisions of Explanation 5.  

Other developments 

The applicability of MAT to FIIs / FPIs for assessment years prior to 2016 -17 

• Legislative History and Background 

i. Section 115JB of the Act details the provisions of MAT.  The said section applies to 
taxpayer that is incorporated as a “Company”.  

ii. There are strong arguments to contend that MAT should not apply to foreign 
companies especially those having no presence/permanent establishment in India.  The 
legislative intent behind the introduction of the section 115JB also clearly suggests that 
the MAT provisions should be applicable (only) to domestic companies.  

iii. The tax authorities have not raised this issue in past audits and tax assessments for 
FIIs / FPIs were completed without levying MAT until March 2014. 

iv. The MAT levy issue came to the forefront apparently due to an advance ruling in which 
the advance ruling authority ruled that, in case of foreign companies, the MAT 
provisions should apply as the definition of “Company” includes foreign companies as 
well. 

• Amendments in the Union Budget 2015 in relation to applicability of MAT for FIIs / FPIs 

In order to rationalize the applicability of MAT on FIIs / FPIs, the Finance Bill 2015 released in 
February 2015, proposes to amend the existing provisions of MAT stating that income of a 
FII / FPI from capital gains arising on transactions in securities, other than short term capital 
gains on transactions on which Securities Transaction Tax (“STT”) is not paid, shall be 
excluded from the chargeability of MAT.  This amendment is effective from financial year 
starting from 1 April 2015. 

• Trend in recently concluded assessments 

Given the prospective nature of amendment, the tax authorities in the recently concluded 

tax assessments for the period from 1 April 2011 to 31 March 2012 have taken a view that 

MAT levy should apply to income earned by FIIs / FPIs incorporated as “Company” and 

coming from countries which either do not have a DTAA with India or where, under the 

existing DTAA, the taxing right on FII / FPI income lies with India.   

• Re-opening of past years 

Under the Act, the tax authorities have power to issue assessment notices for assessing 

income for past financial years, as the case may be.   

• Recent clarification with respect to treaty funds 

i. The Minister of State for Finance Jayant Sinha, Indian Revenue Secretary Shaktikanta 
Das and CBDT Chairperson Anita Kapur told investors in a conference call on 
Wednesday 22 April 2015 that MAT would not be levied on funds that have invested 
through countries such as Singapore and Mauritius with which India has a DTAA which 
provides that capital gains will not be taxable in India. 

ii. Further, the CBDT has issued a letter dated 24 April 2015, with instructions to 
expeditiously (within one month) decide the claims of FIIs / FPIs claiming income from 
transactions in securities as exempt from tax under the Act by availing DTAA benefits. 
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Other developments 

Newly Revised Currency Restrictions related to Foreign Currency Non-cash Local 
Transactions 

Indonesia’s central bank has issued Bank Indonesia Regulation Number 17/3/PBI/2015 (“BI 
17/3/2015”) relating to the usage of the Indonesian Rupiah as a means to settle cash and non-
cash transactions carried out within Indonesia. 

Under the above regulation, Bank Indonesia, in its attempt to curtail the continued depreciation 
of the Indonesian Rupiah against the US Dollar, in the context of depleting foreign exchange 
reserves as a result of the increased US Dollar demand, has regulated the usage of the 
Indonesian Rupiah as the sole local transaction currency including every transaction, with certain 
exceptions noted below, for the purpose of settling obligations to be met with money or other 
financial mechanism. 

Furthermore, it is worth mentioning that the usage of any currency other than the Indonesian 
Rupiah for purely cash transactions within Indonesia is currently prohibited under Law Number 7 
Year 2011 on currency.  However, with effect from 1 July 2015, Bank Indonesia will be enforcing 
the provisions under BI 17/3/2015 relating to the usage of the Indonesian Rupiah for both non-
cash and cash transactions in the same way.   

Notwithstanding the above, Bank Indonesia has recognised the need to exclude certain 
transactions from the provisions relating to the usage of any other currency, specifically US 
Dollars, under transactions carried out within Indonesia.  The following main transactions 
categories are excluded  under BI 17/3/2015: 

• Certain transactions within the framework of the implementation of the state budget; 

• Acceptance of an offshore grant; 

• International trade transactions; 

• Bank deposits in foreign currencies; 

• International financing transactions; 

• Business activities in foreign currency performed by banks under the Act which regulates 
conventional and Islamic banking; 

• Securities issued by the Government in foreign currency in the primary and secondary 
market under the Act that regulated the State debt and Islamic securities; and 

• Other transactions in foreign currencies as performed under the Constitution. 

To this end, it is worth mentioning that contraventions related to the usage of the Indonesian 
Rupiah for non-cash transactions will be subject to administrative sanctions in the form of either 
a written warning, a financial penalty equating to 1 percent of the value of the transaction capped 
at 1 billion dollars and/or the prohibition to participate in the payment clearing system. 

Lastly, under the transitional provisions, written agreements relating to the payment or 
settlement of liabilities in foreign currencies (other than the agreements relating to the excluded 
transaction types) entered into and made effective prior to 1 July 2015 will remain valid until the 
date of termination, implying that for non-cash transactions qualifying thereunder, the provisions 
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under BI 17/3/2014 will not apply (other than for extensions and/or amendments). 

It is worth noting that no further guidance has been issued by Bank Indonesia regarding the 
adoption of the newly issued BI 17/3/2015.  There are a large number of uncertainties as to the 
exact legal and commercial implications concerning the use of the Indonesian Rupiah for non-
cash transactions.  Accordingly, we suggest continuous consultation with your Indonesian legal 
counsel for the purposes of keeping abreast of any further developments related to the above 
and to monitor any subsequent changes which may impact your foreign currency and 
commercial exposure in Indonesia. 
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Taxation rulings and determinations  

Trustee is liable for acquisition tax to be paid on trust property 

Where ownership of land which was originally purchased by a tourism complex development 
business, which is subject to the 50% acquisition tax reduction according to the District Tax 
Incentives and Limitation Law, is transferred to the trustee, and afterwards the category of the 
land has been changed, the acquisition tax liability on the re-categorization of the land should be 
paid by the trustee, as prescribed by the Trust Law.  Therefore, in this case the trustee should be 
viewed as liable for the acquisition tax on the re-categorization of the land.  Also, as the trustee is 
not a tourism complex development business according to the Tourism Promotion Act, it would 
not benefit from the 50% acquisition tax reduction. 

Variable life insurance proceeds and insurance management earnings to be subject to 
education tax 

A dispute arose between a life insurance company and the Yeoksam Tax Office about whether 
the variable insurance proceeds deposited in a special account and the earnings from insurance 
management should be included in the education tax base for financial and insurance 
businesses.  The Supreme Court held that, although the amount of insurance proceeds 
deposited in a special account was recognized as “insurance proceeds earned by an insurer”, 
and “other operating income and non-operating income” under previously amended Article 5 of 
the Education Tax Law and Article 4-1 of the Enforcement Decree of the Education Tax Law, as 
long as the amount does not pertain to “revenue amount excluded from the education tax base” 
as defined by Article 4 of the previously amended Enforcement Decree of the Education Tax 
Law, the inclusion of the relevant amount in the tax base of the education tax would be 
permitted 

Other developments 

Multilateral Competent Authority Agreement on Automatic Exchange of Financial 
Account Information 

On 29 October 2014, the Multilateral Competent Authority Agreement on automatic exchange of 
information was signed by the Ministry of Strategy and Finance (“MOSF”) at the annual meeting 
of the Global Forum on Transparency and Exchange of Information for Tax Purposes in Berlin.  
The MOSF has agreed to the globally coordinated approach as a measure to counter tax evasion. 
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Legislative developments 

Income Tax (Exemption) Order 2015 

The above Order exempts an individual from the payment of income tax in respect of any 
deferred annuity withdrawn by the individual before reaching the age of 55.  The deferred 
annuity must be contracted with an insurer carrying on life business and licensed under the 
Financial Services Act 2013 or a takaful operator carrying on family takaful business and licensed 
under Islamic Financial Services Act 2013, for the period from 1 January 2014 to 31 May 2014. 

 The Order is effective from Year of Assessment (“YA”) 2014.   

Income Tax (Exemption) (No.  3) Order 2015 

The above Order exempts any person from the payment of income tax in relation to gains or 
profits derived, in lieu of interest, from the sukuk wakala with nominal value up to 1.5 billion US 
dollars, other than convertible loan stock, issued by Malaysia Sovereign Sukuk Berhad in 
accordance with the principle of Wakala Bil Istithmar. 

 The Order is effective from YA 2015.   

Goods and Services Tax (“GST”) Amendment Regulations and Amendment Orders 

The following amendment regulations and amendment orders have been issued:  

• Goods and Services Tax (Amendment) Regulations 2015;  

• Goods and Services Tax (Exempt Supply) (Amendment) Order 2015;  

• Goods and Services Tax (Zero-Rated Supply) (Amendment) Order 2015; and  

• Goods and Services Tax (Relief) (Amendment) Order 2015. 

Taxation rulings and determinations  

Tax Audit Framework 2015 

The Malaysian Inland Revenue Board (“MIRB”) has issued an updated tax audit framework 
effective from 1 February 2015.    

The full text of the framework is available at http://www.hasil.gov.my. 

Mutual Agreement Procedure Guideline 

The MIRB has issued Mutual Agreement Procedure Guideline to provide guidance on obtaining 
assistance from the Malaysian Competent Authority to persons that fall within the scope of an 
effective Tax Treaty that Malaysia has with its treaty partners. 

The full text of the guideline is available at http://www.hasil.gov.my. 

Operational Guideline on Imposition of Late Filing Penalty 

Though the MIRB can legally impose a penalty for late filling of income tax returns up to 3 times 
of the tax payable for a YA, it has published the penalty rates based on the time of the 
submission of the late return as below: 

 

http://www.hasil.gov.my/
http://www.hasil.gov.my/
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Late filing timeframe 
Penalty rate 

(%) 

Up to 12 months 20 

Exceeding 12 months to 24 months 25 

Exceeding 24 months to 36 months 30 

Exceeding 36 months 35 

The full text of the guideline is available at http://www.hasil.gov.my. 

Requirement to File Tax Return (Form C) and Statement of Remuneration from 
Employment (Form E) for Dormant Companies 

The MIRB has confirmed that a dormant company is required for file Form C and Form E with 
effect from YA 2014. 

Other developments 

Director General's Decisions 1/2015 to 4/2015 

The Royal Malaysian Customs Department (“RMCD”) has uploaded various Director General's 
Decisions on the frequently asked Goods and Services Tax (“GST”) issues onto its portal 
(http://gst.customs.gov.my).   

Guideline for Double Deduction on Cost of Training in Relation to Implementation of GST 

Following the gazette of the Income Tax (Deduction for Cost Relating to Training for Employees 
for the Implementation of GST) Rules 2014 (“the Rules”) (refer to Issue 51 for further 
information), the RMCD has issued a guideline on verification of courses eligible for the double 
deduction under the Rules. 

Guidelines for Principal Hub Incentives 

The Malaysian Investment Development Authority has issued the guidelines for incentives for 
establishment of a principal hub.  A principal hub is a locally incorporated company which uses 
Malaysia as a base for conducting its regional and global businesses and operations to manage, 
control and support its key functions. 

An approved principal hub company is eligible for a 3-tiered corporate taxation rate at 10%, 5% 
and 0% depending on the fulfillment of the specified key conditions.    

This incentive will replace the existing incentive schemes for international procurement centre 
(“IPC”), regional distribution centre (“RDC”) and operational headquarters (“OHQ”) from 1 May 
2015.  For existing companies that have completed IPC, OHQ or RDC incentive, they can be 
considered for the principal hub incentive by complying with the criteria set. 

The full text of the framework is available at http://www.mida.gov.my. 

The relevant Income Tax Rules to effect the incentive have not been gazetted yet. 
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Legislative developments 

Budget Highlights 

The Minister of Finance and Economic Development.  Seetanah Lutchmeenaraidoo, GCSK, 
presented the first Budget of the new Government on 23 March 2015.  Some of the key 
proposals are: 

Corporate tax 

• Special levy 

The current special levy rates applicable only to banks are as follows: 

i. Segment A: 10% on chargeable income 

ii. Segment B: 3.4% on book profit and 1% on operating income. 

The above rates are to be extended up to June 2018. 

• Tax Deduction at Source (“TDS”) 

The scope of TDS exemption is being envisaged to include interest received on debentures 
quoted on the stock exchange by a non-resident company. 

• Advance Payment System (“APS”) 

Companies having accounting year ending on 30 June may opt to pay tax due in the last 
quarter by way of additional APS return.  The final tax shall then be adjusted at the time of 
filing the annual tax return before 31 January. 

• Alternative Minimum Tax (“AMT”) 

Presently, AMT is not applicable to manufacturing sectors and hotels.  The Budget proposes 
that AMT will now be removed for all sectors. 

Tax Administration 

• General 

i. Reduction in deposit for lodging an objection from 30% to 10% of amount assessed. 

ii. Expeditious Dispute Resolution of Tax Scheme will be available for an additional year, 
allowing the Mauritius Revenue Authority (“MRA”) to review amount assessed, where 
taxpayer was unable to object due to failure to pay the 30% of amount assessed on 
objection. 

iii. Arrears Payment Scheme will be available for a year to allow debtors of the Registrar-
General’s Department as at 23 March 2015 to settle their dues free of penalty, if 
payment is made on or before 31 January 2016. 

iv. Interest rate on late payment of taxes due to the MRA will be reduced from 1% per 
month to 0.5% per month. 

v. Confidentiality provision will be amended in the Income Tax Act to allow for exchange 
of information.  This will enable Mauritius to sign the Multilateral Convention on Mutual 
Administrative Assistance in Tax Matters developed jointly by the Organisation for 
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Economic Co-operation and Development (“OECD”) and the Council of Europe.  

• Change in Fiscal Year 

i. The Finance and Audit (Amendment) Act 2015 changed the government financial year 
end from 31 December to 30 June. 

ii. Time for submission of Corporate Income Tax Return remains as 6 months following 
the end of accounting period. 

iii. Individuals will be required to file 2 income tax returns in 2015 because of the transition 
period.   

Global Business Sector initiatives 

A special Financial Sector Incentive Scheme will be introduced to attract international Asset and 
Fund Managers in Mauritius.  This aims to encourage corporations to relocate their front-office 
operations in Mauritius. 

The Government Notice No 3 of 2015  

The Government Notice No 3 of 2015 extended the scope of exempt income to include the 
following:  

• Gains or profits derived from the sale of gold, silver or platinum, held for a continuous period 
of at least 6 months, by a company holding a Category 1 Global Business License (“GBL1”) 
under the Financial Services Act. 

• Gains or profits derived from the sale of units, securities, gold, silver or platinum, held for a 
continuous period of at least 6 months, by a person other than a GBL1 company. 

Furthermore, the Government of Mauritius has proposed an addition to the First Schedule 
(Goods and services exempted) to the Value Added Tax Act. 

The exempted services are as follows: 

• Vault services in respect of gold, silver, platinum, precious and semi-precious stones, 
precious metals, pearls, works of art and collectors’ pieces and antiques; and 

• Security, courier or assaying services, where relevant, wholly and exclusively for the items 
referred above. 

Taxation rulings and determinations  

Tax Ruling 152 (TR 152) 

TR 152 clarified that the yearly interest accrued on convertible debentures is subject to income 
tax.  Upon realisation of the investment, the net gain on the disposal of the investment 
(excluding the accrued interest) will not be subject to tax. 

Other developments 

Mauritius – Egypt Double Taxation Avoidance Agreement (“DTAA”) 

On 6 March 2015, the DTTA was published in the Mauritius Government Gazette.  As provided 
in the tax treaty, the provisions are applicable as from 1 January 2015 for both Mauritius and 
Egypt. 

The tax rates applicable under the DTAA are as follows: 

• Dividend: 5% / 10% 

• Interest: 10% 

• Royalty: 12% 

• Capital gains on sale of shares: Taxing right to Resident State 

Mauritius – Malta DTAA  

The DTAA has already been ratified by both Mauritius and Malta.  Upon completion of the 
necessary internal procedures by both parties, the DTAA will enter into force and is expected to 
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take effect as from 1 January 2016. 

The tax rates applicable under the DTAA are as follows: 

• Dividend: Exempt 

• Interest: Exempt 

• Royalty: Exempt 

• Capital gains on sale of shares: Taxing right to Resident State 

Foreign Account Tax Compliance Act (“FATCA”)  

The Mauritius Revenue Authority has issued guidance notes regarding the implementation of 
FATCA on 17 March 2015.  The guidance notes are intended to provide practical assistance to 
Mauritian financial institutions, business, advisors and officials with the application of FATCA. 
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Legislative developments 

Debt capitalisation – legislative proposal 

In February 2015, the Government released an Officials’ Issue Paper on the tax treatment of 
debt capitalisations.  Debt capitalisations were raised as a potential tax avoidance concern by 
Inland Revenue in June 2014.  In response to an outpouring of concern about Inland Revenue’s 
draft tax avoidance conclusion, by KPMG and others, the Government has issued a proposed 
legislative response to clarify the issue.   

Under the proposal, no debt remission income will arise to the debtor, where a debt remission or 
capitalisation occurs within a wholly owned group of companies, where the companies are 
within the New Zealand tax base, and for companies and partnerships where debt is in 
proportion to shareholding/ownership.  KPMG welcomes this proposal, which is expected to be 
enacted in 2016, with retrospective effect.  

Inland Revenue will not be auditing debt capitalisations within wholly owned New Zealand 
groups, pending the outcome of the policy process.  

Debt capitalisations involving non-resident shareholders are not within the scope of the issue 
paper proposal.  Non-resident shareholder debt capitalisations are therefore potentially still at risk 
of Inland Revenue audit. 

The Taxation (Annual Rates for 2015-16, Research and Development, and Remedial 
Matters) Bill  

In February 2015, the Government introduced the Taxation (Annual Rates for 2015-16, Research 
and Development, and Remedial Matters) Bill.  The Bill includes new rules to allow start-up 
businesses to cash-up research and development tax losses, certain non-deductible and non-
depreciable expenditure to be claimed, and clarifies Goods and Services Tax (“GST”) treatment 
of bodies corporate.  The bill also introduces policy and remedial changes to the Controlled 
Foreign Company, Foreign Investment Fund and new Foreign Superannuation tax rules. 

The Bill has been referred to the Finance and Expenditure Committee.  Submissions on the Bill 
have now closed and the Committee is due to issue its report in September 2015. 

Taxation rulings and determinations  

BEPS and international tax reform 

In March 2015, the Minister of Revenue announced the Government’s tax policy work 
programme.  One of the Government’s areas of focus is Base Erosion and Profit Shifting Action 
Plan (“BEPS”) and international tax reform.  In this regard, the Government is proposing to issue 
three consultation documents later this year in relation to: 

• Non-resident withholding tax (“NRWT”) on related party debt – Address problems with the 
application of non-resident withholding tax on interest on related party debt;  

• Interest limitation rules – Consideration of New Zealand’s interest limitation rules in light of 
the Organisation for Economic Co-operation and Development (“OECD”)’s 
recommendations; and 

http://contact.kpmg.co.nz/rs/ct.aspx?ct=24F76A1ED7E50AEDC1D180ACD728961BDABE1BD0BDE470A8299F100513D5E422F35F0A9392DE159D7D4C3126B0195DF988F99C455D1A1805F31
http://contact.kpmg.co.nz/rs/ct.aspx?ct=24F76A1ED7E50AEDC1D180ACD728961BDABE1BD0BDE470A8299F100513D5E422F35F0A9392DE159D7D4C3126B0195DF988F99C455D1A1805F31
http://contact.kpmg.co.nz/rs/ct.aspx?ct=24F76A1ED7E50AEDC1D180ACD728961BDABE1BD0BDE470A8299F100513D5E422F35F0A9392DE159D7D4C3126B0195DF988F99C455D1A1805F31
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• Hybrids – Consideration of hybrid instruments and entities in light of OECD’s 
recommendations. 

Making tax simpler – a vision for New Zealand’s tax administration 

The Government has released a “green paper” outlining the broad direction that the Government 
intends to take to improve the tax administration of the tax system.  The proposed changes 
include streamlining the collection of Pay as you earn (“PAYE”), GST and other withholding taxes 
through integration into business processes, simplifying processes for individuals, and improving 
the provision and access of social assistance payments. 

The Government recognises that as income from savings and investments is likely to grow in the 
future, it is important to ensure that such sources of income and resident withholding tax 
(“RWT”) deducted at source, are accurately and promptly recorded.  The Government’s vision is 
for resident withholding tax information to be processed automatically and directly to Inland 
Revenue, through integration into existing business processes (similar to PAYE).  

This will require a high degree of collaboration with financial institutions and other RWT payers to 
ensure that any changes are successful and to ensure that overall compliance costs are 
efficiently managed. 
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Cases 

Banco de Oro, Bank of Commerce et al., vs.  Republic of the Philippines, the Commissioner 
of Internal Revenue et al, G.R.  No.  198756, 13 January 2015 

The Supreme Court (“SC”) ordered the Bureau of Treasury (“BTr”) to immediately release and 
pay the bondholders the amount corresponding to the 20% final withholding tax (“FWT”) it 
withheld on income arising from Poverty Eradication and Alleviation Certificates (“PEACe 
Bonds”).  PEACe Bonds are 10-year zero-coupon treasury bonds issued by the BTr on 18 
October 2001. 

On 7 October 2011, the Commissioner of Internal Revenue (“CIR”) issued BIR Ruling No.  370-
2011 declaring that the PEACe Bonds, being deposit substitutes, are subject to 20% FWT.  
Further, on 17 October 2011, in replying to an urgent query from the BTr, the Bureau of Internal 
Revenue (“BIR”) issued BIR Ruling No.  378-2011 clarifying that the FWT due on the discount or 
interest earned on the PEACe Bonds should be imposed and withheld not only on Rizal 
Commercial Banking Corporation (“RCBC”) or Caucus of Development NGO Networks (“CODE-
NGO”), as the winning bidder of the PEACe Bonds, but also all subsequent holders of the 
Bonds. 

The SC relied on the definition of ’deposit  substitutes’ found in Section 22(Y) of the Tax Code, 
as amended, which states that deposit substitutes shall mean an alternative form of obtaining 
funds from the public (the term ‘public’ means borrowing from 20 or more individual or corporate 
lenders at any one time) other than deposits, through the issuance, endorsement, or acceptance 
of debt instruments for the borrower's own account, for the purpose of relending or purchasing 
of receivables and other obligations, or financing their own needs or the needs of their agent or 
dealer. 

The SC declared BIR Ruling No.  370-2011 void, because it completely disregarded the 20 or 
more rule and created a distinction for government debt instruments as against those issued by 
private corporations when there was none. 

The SC clarified that the 20-lender rule (20 or more individuals or corporate lenders at any one 
time), is determinative of whether a debt instrument should be considered a deposit substitute 
and consequently subject to 20 percent final withholding tax. 

The SC did not find the PEACe Bonds to be deposit substitutes and therefore bondholders were 
not subject to the 20 percent final withholding tax on the interest on deposit substitutes, due to 
the failure to adequately show that there was borrowing from the public.  The SC made it clear 
that should there have been a simultaneous sale of the bonds from BTr and RCBC/CODE-NGO 
and from RCBC/CODE-NGO to the undisclosed investors, and the total number of the 
investors/lenders exceeded 20, the PEACe Bonds would have been considered as deposit 
substitutes.   

Taxation rulings and determinations  

Revenue Memorandum Circular (“RMC”) No.  7-2015, 5 March 2015 

RMC 7-2015 reiterates the tax treatment of interest income derived from long-term deposits or 
investment certificates. 
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In order for interest income from long-term deposit or investment in the form of savings 
common or individual trust funds, deposit substitutes, investment management accounts and 
other investments evidenced by certificates in such form prescribed by the Bangko Sentral ng 
Pilipinas (“BSP”) to be exempted from income tax, the following characteristics/ conditions must 
be present:  

• The depositor or investor is an individual citizen (resident or non-resident) or resident alien or 
non-resident alien engaged in trade or business; 

• The long-term deposits or investment certificate should be under the name of the individual 
and not under the name of the corporation or the bank or the trust department/unit of the 
bank; 

• The long-term deposits or investments must be in the form of savings, common or individual 
trust funds, deposit substitutes, investment management accounts and other investments 
evidenced by certificates in such form prescribed by the BSP; 

• The long-term deposits or investments must be issued by banks only and not by other 
entities or individuals; 

• The long-term deposits or investments must have a maturity period of not less than 5 years; 

• The long-term deposits or investments must be in denominations of PHP10,000 and other 
denominations as may be prescribed by the BSP 

• The long-term deposits or investments should not be terminated by the original investor 
before the 5th year, otherwise they shall be subjected to the graduated rates of 5%,12%, or 
20% on interest income earnings; and 

• Except those specifically exempted by law or regulations, any other income such as gains 
from trading and foreign exchange gain shall not be covered by income tax exemption. 

Provided that for interest income derived by individuals investing in common or individual trust 
funds or investment management  accounts to be exempt from income tax, the following 
additional characteristics/conditions must ALL be present: 

• the investment of the individual investor in the common or individual trust fund or 
investment management account must be actually held/managed by the bank for the named 
individual at least 5 years without interruption; 

• the underlying investments of the common or individual trust account or investment 
management accounts must comply with the requirements of Section 22 (FF) of the 
National Internal Revenue Code (“NIRC”) of 1997, as amended, as well as the requirements 
mentioned above; and 

• the common or individual trust account or investment management account must hold on to 
such underlying investment in continuous and uninterrupted period for at least 5 years. 

In case of pre-termination, transfer or negotiation of said long-term deposit or investment by the 
depositor or investor before the 5th year, the interest income shall be subject to the following 
graduated FWT rates as follows: 

4 years to less than 5 years 5% 

3 years to less than 4 years 12% 

Less than 3 years 20% 

 

For non-resident alien not engaged in trade or business in the Philippines, the FWT rate shall be 
25% while for non-resident foreign corporation, the FWT rate shall be 30%. 

 
 

Back to top  

 
 
 



© 2015 KPMG Tax Limited, a BVI limited liability company operating in Hong Kong and a member firm of the KPMG network of independent member firms affiliated with KPMG 
International Cooperative ("KPMG International"), a Swiss entity. All rights reserved. 

 

General tax update for financial institutions in Asia Pacific 
 

 
27      

Singapore 

 
AUSTRALIA 
CHINA 

HONG KONG 
INDIA 
INDONESIA 

KOREA 
MALAYSIA 
MAURITIUS 
NEW ZEALAND 
PHILIPPINES 

SRI LANKA 
TAIWAN 

THAILAND 

VIETNAM 
 
 
Back to top  

 

Legislative development 

Singapore Budget 2015 tax updates 

The 2015 Budget Statement was tabled in Parliament on 23 February 2015.  The following 
highlights are relevant to the Singapore financial services sector: 

• Refining the tax incentives for venture capital funds and venture capital fund management 
companies  

Currently, approved venture capital funds may be granted tax exemption under Section 13H 
of the Singapore Income Tax Act (“SITA”) on the following income: 

i. Gains arising from the divestment of approved portfolio holdings;  

ii. Dividend income from approved foreign portfolio companies; and  

iii. Interest income arising from approved foreign convertible loan stock.  

Fund management companies managing Section 13H funds may also be granted tax 
exemption under the Pioneer Service incentive on the following income:  

i. Management fees derived from an approved venture capital fund; and  

ii. Performance bonuses received from the said approved venture capital fund.  

In recognition of the importance of venture capital activity in supporting entrepreneurship, a 
5% concessionary tax rate will be accorded to approved venture capital fund management 
companies managing Section 13H funds on their specified income.  The approval window 
will be from 1 April 2015 to 31 March 2020.  

With the introduction of this new incentive, the Pioneer Service incentive for venture capital 
fund management companies will be withdrawn from 1 April 2015, given that venture capital 
is no longer a pioneering activity in Singapore.  Existing pioneer certificates will not be 
affected by this change.  

• Extending the tax deductions for collective impairment provisions under the Monetary 
Authority of Singapore (“MAS”) Notices 

Banks may claim tax deduction under collective impairment provisions made under MAS 
Notice 612, subject to caps as stipulated under Section 14I of the SITA.  Additionally, finance 
companies and merchant banks may claim tax deduction for collective impairment 
provisions made under MAS Notice 811 and MAS Notice 1005 respectively.  These tax 
concessions are scheduled to lapse after Year of Assessment (“YA”) 2016 or YA 20171. 

In recognition that banks and finance companies need to maintain adequate levels of 
impairment provisions under the relevant MAS Notices as they transit to the new accounting 
standard on impairment in Singapore2, the tax concessions will be extended till YA 2019 or 
YA 20203, as the case may be.  

All conditions of the scheme remain the same.  

                                                      
1  Depending on the financial year end of the bank or finance company.   
2  The Singapore Accounting Standards Council has adopted the International Financial Reporting Standard (“IFRS”) on 

Financial Instruments (“IFRS 9”) as Singapore Financial Reporting Standard on Financial Instruments (“FRS 109”).  This 
will be effective for the financial year beginning on or after 1 January 2018.   

3  The last YA is either YA 2019 or YA 2020, depending on the financial year end of the bank or finance company.   



© 2015 KPMG Tax Limited, a BVI limited liability company operating in Hong Kong and a member firm of the KPMG network of independent member firms affiliated with KPMG 
International Cooperative ("KPMG International"), a Swiss entity. All rights reserved. 

 

General tax update for financial institutions in Asia Pacific 
 

 
28      

• Improving the Enhanced-tier Fund tax incentive scheme 

The Enhanced-Tier Fund tax incentive scheme (“Section 13X Scheme”) grants tax 
exemption to approved fund vehicles on specified income derived from designated 
investment.  

Amongst other conditions, each approved fund must meet certain economic conditions (e.g. 
minimum local business spending, minimum fund size).  As a concession, master-feeder 
fund structures (excluding special-purpose vehicles (“SPVs”) held by them) may apply for 
the Section 13X Scheme and meet the economic conditions on a collective basis.  

To accommodate master-feeder fund structures that hold their investments via SPVs, the 
existing concession for master-feeder fund structures will be enhanced to apply to SPVs 
held by the master fund, subject to conditions.  

With this enhancement, master and feeder funds and SPVs within a master-feeder fund 
structure may apply for the Section 13X Scheme and meet the economic conditions on a 
collective basis.  

This change takes effect for applications made from 1 April 2015.  

MAS will release further details by May 2015.  

 

 
 

Back to top  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



© 2015 KPMG Tax Limited, a BVI limited liability company operating in Hong Kong and a member firm of the KPMG network of independent member firms affiliated with KPMG 
International Cooperative ("KPMG International"), a Swiss entity. All rights reserved. 

 

General tax update for financial institutions in Asia Pacific 
 

 
29      

Sri Lanka 

 
AUSTRALIA 
CHINA 

HONG KONG 
INDIA 
INDONESIA 

KOREA 
MALAYSIA 
MAURITIUS 
NEW ZEALAND 
PHILIPPINES 
SINGAPORE 

TAIWAN 

THAILAND 

VIETNAM 
 
 
Back to top  

 

Legislative developments  

Updates according to the Bills presented in the Parliament 
Super Gains Tax  

A 25% one off tax on the taxable income would be charged from a company or an individual if the 
profit before tax is more than 2,000 million Sri Lankan Rupees (Rs) in the tax year 2013/14. 

In the case of group of companies, each company in the group will be liable for Super Gains Tax, if 
the aggregated profit before tax of all subsidiaries and holding company including the overseas 
companies in the group exceeds Rs 2,000 million.   

However where aggregated profit before tax of the group companies does not exceed Rs 2,000 
million, but if one of the company in the group has a profit before tax exceeding Rs 2,000 million it 
would exposed to Super Gains Tax as explained above.   

Payments will be due on or before 15 May, July and September 2015.   

Interest Income Exemption 

The exemption is available for: 

• Interest accruing to investment made on or after 1 January 2015 in Nation Development 
Bonds by Sri Lankan expatriates; and 

• Interest accruing to any senior citizen from any deposits made in any Bank or Financial 
Institution authorised by the Central Bank of Sri Lanka. 

Taxation rulings and determinations  

A circular was issued on 25 March 2015 to all banks setting out the guidelines to deduct 
withholding tax on interest paid.   
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Other developments 

Taiwan-Austria Double Taxation Treaty 

The Taiwan-Austria double taxation treaty (“DTA”) was signed on 12 July 2014 and became 
effective as of 20 December 2012.   According to the terms of the DTA, it will be applicable to 
incomes that are taxable in Taiwan or Austria and derived on or after 1 January 2015.    

Like other double taxation treaties which Taiwan has entered into, under the terms of the DTA, 
the tax resident of each country would only pay tax on the income generated by their permanent 
establishments in either country.  Further, the DTA also provides for reduced withholding taxes on 
dividends, interest and royalties as follows:  

• Dividends: 10% 

• Interest income: 10% 

• Royalties: 10% 

Unlike the adoption for income tax exemption treatment, for adoption of reduced withholding rate 
pursuant to the double taxation treaty, no pre-approval from the tax authority will be required. 
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Legislative developments 

Tax exemption for qualified debt restructuring 

Royal Decree No.  581 issued on 16 January 2015 provides various tax exemptions to a debtor in 
respect of an authorized debt restructuring plan in accordance with the Bank of Thailand’s 
regulation which commenced during the period from 1 January 2013 to 31 December 2014.  The 
exemptions include relief from income tax on the value of any payable that is waived, and 
exemption from value added tax, specific business tax, stamp duty on income received from the 
transfer of assets, sale of goods or provision of services under the qualified debt restructuring 
plan.  The Thai Revenue Department (“TRD”) has issued its by-laws prescribing the conditions 
that must be met to comply with the Royal Decree No 581. 

This benefits taxpayers who were unable to complete their debt restructuring within the 
previous deadline under Royal Decree No.  547, which ended on 31 December 2012.    

Payment of Stamp duty in cash 

Generally, stamp duty in Thailand is paid by affixing stamps to the document, and is payable 
within 15 days from the date the dutiable instrument is executed.  The penalty for not paying 
stamp duty within the deadline is 5 times the duty payable (resulting in a total cost of 6 times the 
duty liability).  The stipulated ‘payment method’ through affixing the stamps inherently allows for 
the delay of the stamp duty ‘payment date’ and thus avoidance of the penalties.      

The TRD has recently issued a Notification which requires certain additional types of instruments 
be subject to stamp duty payable in cash only (no stamps allowed).    

Such dutiable instruments include: 

• Leases of land, building, other construction or floating houses that: 

i. have a rent of THB 1 million or more per contract; where 

ii. the lessee is the government, a governmental organization, or a municipal authority; or 
where 

iii. the instrument is subject to registration under the Land Code. 

•  Employment contracts that: 

i. have a compensation of THB 1 million or more per contract; or 

ii. the employer is the government, a governmental organization, or a municipal authority 
and has compensation of THB 200,000 or more, per contract. 

Activities of directors are not ‘services’ for Value Added Tax (“VAT”) purposes 

On 9 January 2015, the TRD issued the Director General’s Notification No.  205 (Notification) to 
add activities which shall not be regarded as ‘services’ for VAT purposes under Section 77/1(10) 
of the Thai Revenue Code (“TRC”).  The Notification provides that the activities performed in the 
capacity of the director of a limited company or a public limited company, a titular director, a 
director emeritus, or a government-appointed director are not regarded as a provision of service 
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liable for VAT under Section 77/1(10) of the TRC.   

For VAT purposes, a ‘service’ is defined as ‘any activity performed with a view to benefits of 
value other than the sale of goods’.  The issuance of this Notification confirms that the activities 
performed in the capacity of directors (within the scope of the Civil and Commercial Code or the 
Public Company Limited Act) are not services, and thus directors should not be liable to VAT on 
fees received from their director’s position.    

Proposed change in the Guarantee (Suretyship) and Mortgage under Thai Civil and 
Commercial Code  

The proposed amendment to the guarantee (suretyship) and mortgage law has been approved 
by the Cabinet on 3 February 2015 and submitted to the Parliament for consideration on 12 
February 2015.    

The purpose of this amendment is to relax the debtor protection under the previous amendment 
which was issued on 10 November 2014 and which caused financial institutions that lend to 
SMEs to be concerned with the adequacy of loan collateral.  The new change allows a corporate 
guarantor to bind itself as a joint-debtor with the debtor.  The proposed amendment allows the 
mortgagor, who is the authorized person of the corporate debtor and mortgages his/her property 
as a security, to also be bound as a guarantor under a separated suretyship agreement. 

Proposed Business Collateral Act  

On 10 February 2015 the Cabinet approved the draft Business Collateral Act and the amendment 
to the Civil and Commercial Code.    

Under the proposed law, valuable assets can be used as collateral for the debt without being 
delivered to the creditor as the pledge.  Such valuable assets include business, claims, movable 
property being used in the business (for example, machinery, inventory and raw materials), real 
property and other assets as prescribed by the Ministerial Regulation.  The collateral provider can 
still possess, use, exchange, dispose, transfer and mortgage the collateral but cannot pledge.  
The creditor can enforce the collateral without going to court and have preferential rights to other 
ordinary creditors.  The person who can accept collateral under this new law must be a financial 
institution or person prescribed by the Ministerial Regulation.    
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Legislative developments 

More detailed guidance from Ministry of Finance with respect to the sales of collateral 

On 27 February 2015, the Ministry of Finance issued the Circular 26/2015/TT-BTC coming into 
effect from 1 January 2015, in which the key points regarding the Value Added Tax (“VAT”) on 
sales transaction of collateral are summarised below: 

• Cases where the borrowers become insolvent, the sales of collateral by the credit institution 
or legal authority or the borrower on behalf of the lender to settle the debt shall not be 
subject to VAT provided that statutory compliance (i.e. registration of the collateral, process 
of handling the collateral) is met. 

• In cases where the borrowers become insolvent and must hand over the collateral to the 
credit institutions, the borrowers are not required to issue a VAT invoice for such collateral 
hand-over. 

Guidance on non-cash payment services 

The State Bank of Vietnam (“SBV”) issued the new Circular 46/2014/TT-NHNN providing 
guidance on non-cash payment services.  The Circular shall take effect from 1 March 2015 and 
replace Decision No.  226/2002/QĐ-NHNN, Decision No.  1092/2002/QĐ-NHNN. 

Circular 46 provides guidance on non-cash payment services, including: single payment; payment 
of credit transfer, direct debit, remittance; and cash in – cash out payment. 

In addition, this Circular provides more clarification to procedures for provision of non-cash 
payment services (i.e. procedure for payment, handling voucher, and accounting). 

Regulation on interest rate derivatives provided by Commercial Banks and Foreign Bank 
Branches 

On 6 January 2015, the SBV issued the Circular 01/2015/TT-NHNN taking effect from 2 March 
2015 providing regulation on interest rate derivatives (“IRD”) provided by Commercial Banks and 
Branches of foreign banks.  This Circular replaces the Decision 62/2006/QD-NHNN. 

Circular 01 newly adds the interest rate option into the list of permitted IRDs, while the 
permitted IRDs under Decision 62 (i.e.  forward agreement, interest rate swap, accrual interest 
rate swap, cross currency swap) keep unchanged.   

Circular 01 also removes the requirement that a vendor must have equity of at least VND1,000 
billion as a condition to provide IRD products. 

A limit of 5% of charter capital is set for any net loss from IRDs activities, in which, net loss is 
the sum of (i) the aggregate of net gains and net losses of all effective IRDs and (ii) the 
aggregate of net gains and net losses of all IRDs expired during the financial year. 

Taxation rulings and determinations  

Further guidance to financial institutions and branches of foreign banks (“FIs”) for 
implementation of Foreign Account Tax Compliance Act (“FATCA”) 

For the purpose of implementation of FATCA, the SBV issued the official letter No.  
851/TTGSNH11 dated 27 March 2015 giving some detailed guidance to FIs regarding the FATCA 
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reporting requirements with some notable points: 

• New deadline for reporting 

The reporting deadline for calendar year 2014 was automatically extended for 90 days, 
which means that the FIs shall be required to report before 30 June 2015 to Internal 
Revenue Service of the United States (“IRS”), unless otherwise officially guided by the 
SBV’s bodies. 

It is also noted that all branches of foreign bank in Vietnam are not allowed to directly report 
to their parent banks or partner prior to the approval of SBV’s Governor. 

• The form and format for reporting 
In accordance with the guidance for FATCA reporting form, the Form 8966 shall be used.  In 
addition, the information reporting to IRS will be under XML format. 

Although the Intergovernmental Agreement between Vietnam and United State has not been 
officially finalised at this stage, we recommended complying with FATCA requirements and 
reporting obligations. 
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