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Editorial
The government eased norms for Foreign Direct Investment 
(FDI) across 15 sectors, to attract investments and provide 
impetus to the economy. Broad-based reforms have 
impacted various sectors, including, defence, construction 
and development, retail, broadcasting, civil aviation, banking 
and manufacturing. FDI of upto 100 per cent is allowed 
in DTH, cable networks and plantation crops and upto 49 
per cent is allowed in the uplinking of news and current 
affairs TV channels. Conditions have been relaxed for FDI in 
single-brand retail and the construction sector. Further, the 
government has raised the Foreign Investment Promotion 
Board (FIPB’s) monetary limit to INR5000 crore from 
INR3000 crore for approving FDI proposals.

India’s Wholesale Price Index (WPI) based inflation 
also contracted, although comparatively slowly: it was 
recorded at -3.8 per cent in October 2015. This was the 
twelfth consecutive month of decline, primarily due to 
low commodity prices. Consumer Price Index (CPI)-based 
inflation was recorded at 5 per cent in October, rising, from 
4.4 per cent in September 2015. 
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The Finance Minister in his Budget Speech of 2015 indicated 
that the rate of corporate tax will be reduced from 30 per 
cent to 25 per cent over the next four years  along with the 
corresponding phasing out of exemptions and deductions 
available under the Income-tax Act, 1961 (the Act). In this 
regard, the Central Board of Direct Taxes (CBDT) has issued 
a press release detailing a phasing out plan for deductions 
under the Act and the government has invited suggestios on 
the same.

The Rajkot Tribunal in the case of MUR Shipping DMC Co, 
UAE has held that the benefit of the India-UAE tax treaty 
cannot be denied to the foreign shipping company by 
applying Limitation of Benefit (LOB) provisions, since such 
a company has bonafide business activities in the UAE. The 
Tribunal held that LOB provisions under the tax treaty would 
be applicable only when the main purpose, or one of the 
main purposes of the creation of an entity, was to obtain 
benefits of the tax treaty which would otherwise not be 
available.

The Karnataka High Court in the case of KBD Sugars & 
Distilleries Ltd. held that the unabsorbed losses of the 
amalgamating company can be set off against the income of 
this company under Section 72A of the Act, since the losses 
pertain to the amalgamating company as a whole and not 
pertain a particular unit or division. It is the amalgamating 
company, which should be in business for three years or 
more, prior to the date of amalgamation, and not a particular 
unit or division of that amalgamating company. The High 
Court observed that since the amalgamating company was 
in business for more than three years prior to the date of 
amalgamation, the unabsorbed losses are allowed to be set-
off.

We at KPMG in India would like to keep you informed of 
the developments on the tax and regulatory front and their 
implications on the way you do business in India. We would 
be delighted to receive your suggestions how to make this 
Konnect more relevant.
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International tax
Decisions
Payment to a Hong Kong-based company for the 
services of seconded employees is taxable as fees for 
technical services under the Income-tax Act
The taxpayer is an Indian company engaged in the business 
of ownership and operation of a supermarket chain in India. 
The taxpayer entered into an agreement with Diary Farm 
Company Ltd. (DFCL), a company involved in the same 
business in Hong Kong. In terms of the said agreement, 
DFCL agreed to assign its employees to the taxpayer and 
consequently five employees/expatriates were deputed. The 
taxpayer agreed to engage these employees to assist it in its 
business operations.

It was also agreed between the parties that the salary tof 
these deployed employees  would be paid by DFCL, subject 
to Tax Deduction at Source (TDS) under Section 192 of the 
Act. The taxpayer reimbursed DFCL for these salaries without 
deducting tax at source. The Assessing Officer (AO) held that 
a remittance made by the taxpayer constitutes as Fees for 
Technical Services (FTS) under Section 9(1)(vii) of the Act. 
The same is chargeable to tax on a gross basis. Therefore, 
the taxpayer was liable to deduct tax under Section 195 at 
10 per cent. Accordingly, the AO treated the taxpayer as 
‘an assessee in default’ under Section 201(1) of the Act for 
not withholding tax at source. The AO also determined the 
interest under Section 201(1A) of the Act. The Commissioner 
of Income-tax (Appeals) [CIT(A)] upheld the order of the AO.

Tribunal ruling

Taxability as FTS under the Act

Upon reviewing details of the seconded employees in the 
agreement, it indicates that all five secondees were not 
ordinary employees or workers but they were deputed on 
high level managerial/executive positions, which indicates 
that they were deputed because of their expertise and 
managerial skills in the field. The secondment agreement 
was between the taxpayer and DFCL, and the secondees 
assigned to the taxpayer were not a party to the agreement. 
Further, the secondees were assigned by DFCL and there was 
no separate contract of employment between the taxpayer 
and the secondees. The secondees were under the legal 
obligation as well as employment of DFCL and assigned to 
the taxpayer only for a short period of time. In the absence of 
any contract between the taxpayer and the secondees, the 
parties cannot enforce any rights or obligations on each other. 
The secondees can claim their salary only from the parent 
company and not from the taxpayer. Thus, the expatriates 
were performing their duties for and on behalf of DFCL.

Once it was found that the secondees were rendering 
managerial and highly expertise services to the taxpayer, the 

payment for such services would fall under the ambit of FTS 
as defined in Explanation 2 to Section 9(1)(vii) of the Act. An 
identical issue has been considered and decided by the Delhi 
High Court in the case of Centrica India Pvt. Ltd. v. CIT [2014] 
364 ITR 336 (Del). Subsequently, the Special Leave Petition 
(SLP) filed against the decision of the Delhi High Court has 
been dismissed by the Supreme Court in Centrica India Pvt. 
Ltd. v. CIT [2014] 227 Taxman 368 (SC). Therefore, the view 
taken by the High Court has attained finality.

The concept of income includes positive as well as negative 
income or nil income. In the case of payment being Fees 
for Technical Services (FTS) or royalty as per Section 9(1) of 
the Act, whether or not any profit element is included in the 
income is irrelevant. If the payment, whether  FTS or royalty 
is made to a non-resident, then the concept of total income 
becomes irrelevant and the provisions of Section 44DA of 
the Act recognise the gross payment chargeable to tax. Thus, 
all the payments made by the taxpayer to a non-resident on 
account of FTS or royalty, is chargeable to tax, irrespective 
of any profit element. However, there is an exception to this 
rule : when the non resident has a fixed place of business/
permanent establishment (PE) in India,  and the amount 
is earned through the PE, then the expenditure incurred in 
relation to the PE for earning the said amount is allowable 
under Section 44DA of the Act. Therefore, in view of the 
decision of the Delhi High Court in the case of Centrica India 
Pvt. Ltd., the payment made to the foreign company becomes 
FTS as per the definition under Explanation 2 to Section 9(1)
(vii) of the Act. 

Service PE under the Act
The Tribunal observed that there is no tax treaty between India 
and Hong Kong and under the provisions of the Act, there 
is no concept of a service PE. Since there is no tax treaty 
between India and Hong Kong, the concept of a service PE 
requires a proper examination of all the relevant facts as well 
as provisions dealing with whether or not it constituted  a 
service PE in India or not. Accordingly, the issue was remitted 
to the file of the AO for adjudication of the issue of whether 
the secondment of employees constitute service PE.

Food World Supermarkets Ltd v. DDIT (ITA Nos. 1356 and 1357/
Bang/2013) – Taxsutra.com

Since the taxpayer has bonafide business activities in the 
UAE, the benefit of the India-UAE tax treaty cannot be 
denied by applying the LOB clause
During the year under consideration, the taxpayer claimed the 
tax treaty benefit for freight income it received on account of 
its shipping business. The taxpayer had registered its shipping 
vessel with the UAE government to conduct its business for 
three years. The vessel is owned by a company located in the 
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Marshall Islands with which India does not have a tax treaty. 
The taxpayer’s total five shares are held by two Switzerland-
based companies. The taxpayer also submitted a letter of 
commercial licence and tax residence certificate received 
from the UAE tax authorities. The AO denied the tax treaty 
benefit on account of the fact that the taxpayer had registered 
in UAE to get the benefit of the tax treaty and it is neither 
paying freight in India nor in the UAE. The AO invoked the 
provisions of Article 29 of the tax treaty and denied tax treaty 
benefits to the taxpayer. The CIT(A) held that the taxpayer was 
eligible to claim the tax treaty benefit.

The Tribunal observed that Article 29 of the tax treaty was 
introduced by the virtue of a protocol. Under the original tax 
treaty provisions there was considerable controversy on 
whether the actual taxability of income in the UAE was a 
condition for availing the treaty benefits in India. This issue 
was particularly relevant as not all the residents, whether 
individual or corporate, were necessarily taxable entities 
under the UAE law. The UAE, as a tax jurisdiction, had the 
right to tax these residents but the rights were not exercised 
by introducing a law to tax them. While dealing with the issue 
as to whether or not the UAE tax residents will be eligible for 
tax treaty protection with respect to their income sourced 
in India, the Mumbai Tribunal in the case of ADIT v. Green 
Emirate Travels [2006] 100 ITD 203 (Mum) observed that being 
‘liable to tax’ in the contracting state does not necessarily 
imply that the person should actually be liable to tax in that 
contracting state. Vide protocol dated 26 March 2007, the 
definition of the expression ‘resident’ was revised and the 
requirement of an actual liability to tax for the residents of 
UAE was consciously removed from the definition of the 
‘resident of a contracting state’. The Delhi High Court, in the 
case of Emirates Shipping Line FZE v. ADIT [2012] 349 ITR 493 
(Del) held that under the amended article, the requirement 
of liability to tax has been done away with. Therefore, it is not 
open to the AO to decline the tax treaty protection to a UAE 
tax resident with respect to India-sourced income, on the 
grounds that the UAE tax resident has not actually been taxed 
in respect of his income in the UAE.

The amendment of the tax treaty definition for a ‘resident in 
a contracting state’, however, did come with a built-in check 
to ensure that this provision is not abused by incorporating 
Special Purpose Vehicles (SPVs) in the UAE only to seek 
undue benefits in India. Article 29 of the tax treaty, indicates 
that the tax treaty benefits can be declined in cases where 
the main purpose or one of the main purposes of the creation 
of an entity is to obtain the benefits of the tax treaty, which 
would otherwise not be available. As long as such entities 
have bonafide business activities, the provisions of Article 29 
of the tax treaty cannot be pressed into service at all by a tax 
jurisdiction.

The present case is post amendment vide protocol which 
gives residuary taxation rights to the residence jurisdiction. 
Article 8 of the India-Switzerland tax treaty does not cover 
income from the operation of ships in international traffic and 
restricts itself to income generated from the operation of 
aircrafts in international traffic. Therefore, whether a Swiss tax 
resident earns India sourced income from operations of ships 
in international traffic in India or whether a UAE tax resident 
earns Indian sourced income from operations of ships in 

international traffic, the income is not taxable in India in the 
former case, because of the provisions of Article 22(1) of the 
India-Switzerland tax treaty, and in the latter case, because of 
the provisions of Article 8 of the India-UAE tax treaty. 

In this case, the condition precedent for invoking Article 29 
of the India-UAE tax treaty was not fulfilled. When tax treaty 
protection with respect to income of such a nature was 
available anyway, though, under a different kind of provision 
of the India-Switzerland tax treaty, the taxpayer cannot be 
said to have been created for the purposes of availing the 
India-UAE tax treaty benefits. Accordingly, the AO was in 
error in invoking the provisions of Article 29 of the tax treaty. 
With regards  to the stand of the AO that the directors of 
the taxpayer are not UAE nationals is wholly irrelevant as 
the directors are residents of UAE and the nationality of 
the directors, de hors their place of residence. Further, 
the shareholder meetings have taken place in the UAE. It 
has been observed that the taxpayer is not merely a paper 
company and has actually carried out material business 
operations from the UAE. As regards the issue raised by 
the AO on the shortcomings in the tax residency certificate, 
it is wholly devoid of any legally sustainable merits so far 
as eligibility for treaty benefits are concerned. Since there 
was reasonable evidence to suggest that the affairs of the 
company are conducted from UAE, and there was no material 
to controvert the same or to establish that the company is 
controlled or managed from outside the UAE, the CIT(A) 
was indeed justified in reversing the action of the AO and 
consequently granting the taxpayer the benefits of the India-
UAE tax treaty.

ITO v. MUR Shipping DMC Co, UAE (I.T.A. No. 405/RJT/2013) – 
Taxsutra.com

The limitation of the relief clause under the India-
Singapore tax treaty is not applicable to income which is 
offered to tax on an accrual basis in Singapore
The taxpayer filed a return of income in India with respect 
to MT Alabra, which is owned by Alabra Shipping Pte Ltd of 
Singapore, a freight beneficiary, as an agent of this company 
under Section 172(3) of the Act. The taxpayer claimed the 
benefits of the India-Singapore tax treaty and treated such 
freight income as exempt from tax in India. The taxpayer 
remitted the funds to the freight beneficiary’s account with 
‘The Bank of Nova Scotia in the U.K.’. The AO observed 
that the taxpayer remitted freight to a country other than 
Singapore and the remittance to Singapore is a sine qua non 
for availing the benefits of the India-Singapore tax treaty. On 
the basis of the LOB clause in Article 24 of the tax treaty , 
the AO declined the tax treaty benefit. The CIT(A) relied on 
the decision of the Mumbai Tribunal in the case of Abacus 
International Pvt. Ltd. v. DDIT [2013] 34 taxmann.com 21 
(Mum) where it was observed that a requirement of Article 24 
of the tax treaty is that the taxpayer must have received the 
interest income in Singapore. Accordingly, the CIT(A) upheld 
the order of the AO.

Tribunal’s ruling
In this case, since the taxpayer seeks a benefit of tax treaty 
protection, in respect of its shipping income covered by 
Article 8 of the tax treaty, the only LOB provision which comes 
into play is the provision set out in Article 24 of the tax treaty. 
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While the tax treaty does contain certain other significant LOB 
clauses, they are relevant only for the purposes of the tax treaty 
protection related to Article 1 of protocol to the the tax treaty.  
On perusal of Article 24(1) of the tax treaty, it indicates that LOB 
clauses come into play only when: 

• Income sourced in a contracting state is exempt from tax in 
that source state or is subject to tax at a reduced rate in that 
source state

• The said income is subject to tax by reference to the amount 
remitted to, or received in, the other contracting state, rather 
than with reference to the full amount of such income.

In such a situation, the tax treaty protection will be restricted to 
the amount which is taxed in the other contracting state. The 
benefit of the tax treaty protection is restricted to the amount of 
income which is subject matter of taxation in the source country. 
This is more relevant in a situation in which a territorial method 
of taxation is followed by the tax jurisdiction, and the taxation of 
income from activities carried out outside the home jurisdiction 
is restricted to the income repatriated to such a tax jurisdiction. 
In the case of Singapore, the tax treaty protection must remain 
confined to the amount which is actually subject to tax. 

Any other approach could result in a situation in which income, 
which is not a subject matter of taxation in the residence 
jurisdiction, will be available for tax treaty protection in the 
source country. Therefore, the scope of the LOB provision in 
Article 24 of the tax treaty needs to be appreciated. There was 
no dispute about the fact that the business was carried on by the 
taxpayer in Singapore and that the taxpayer was a tax resident 
of Singapore. In a letter dated 31 December 2013, the Inland 
Revenue Authority of Singapore confirmed that, in the case of 
Albara Shipping Pte Ltd, ‘freight income has been regarded as a 
Singapore sourced income and brought to tax on an accrual basis 

(and not a remittance basis) in the year of assessment’. 
The taxpayer had also filed a confirmation from its public 
accountant that the freight earned from the port in India 
had been included in the global income offered to tax by 
the company in Singapore. On these facts, the provisions 
of Article 24 of the tax treaty cannot be put into service 
as these can only be triggered when the twin conditions 
of treaty protection, by low or no taxability, in the source 
jurisdiction and taxability on receipt basis, in the residence 
jurisdiction, are fulfilled. 

In order to come out of the mischief of Article 24 of the 
tax treaty, the onus is on the taxpayer to show that the 
amount is remitted to, or received in Singapore; but then 
such an onus is confined to the cases in which income 
is taxable in Singapore on a limited receipt basis rather 
than on a comprehensive accrual basis. However, in 
a case where it can be demonstrated that the related 
income is taxable in Singapore on an accrual basis and 
not on a remittance basis, such an onus does not get 
triggered. It has been observed that the only reason for 
declining the India-Singapore tax treaty benefits was the 
applicability of Article 24 of the tax treaty and that there is 
no other dispute on the claim of the tax treaty protection 
of shipping income under Article 8(1) of the tax treaty 
which provides that: ‘Profits derived by an enterprise of a 
contracting state from the operation of ships or aircrafts 
in international traffic shall be taxable only in that state’. 
Accordingly, the entire freight income of the taxpayer 
from the operation of ships in international traffic, was 
taxable only in Singapore. 

Alabra Shipping Pte Ltd./Singapore GAC Shipping India Pvt. 
Ltd.(As agents) v. ITO (ITA No. 392/RJT/2014) – Taxsutra.
com
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Corporate tax
Decisions
Mark-to-market loss arising on account of un-expired 
derivative transactions in foreign currency cannot 
be considered as notional or contingent loss and are 
therefore allowable as non-speculative loss
The taxpayer is a domestic company registered with the 
Development Commissioner, Vishakhapatnam Special 
Economic Zone. The taxpayer is a Knowledge Process 
Outsourcing (KPO) Unit involved in the business of Revenue 
Cycle Management (RCM) for their clients across the U.S. 
During the Assessment Year 2009-10, it had entered into 
foreign exchange derivative contracts on the National Stock 
Exchange of India Limited (NSE) to hedge itself against 
foreign exchange fluctuations on account of underlying 
account receivables which are denominated in US Dollars. The 
taxpayer debited mark to market loss of INR 10.9 million to the 
Profit and Loss Account. The taxpayer claimed that the loss 
on account of derivative transaction is neither a speculative 
nor contingent loss. The AO held that a such loss arising on 
account of derivative transaction is in the nature of speculative 
loss. Therefore, it cannot be allowed to be set-off against the 
income from business other than speculation business. The 
CIT(A) upheld the order of the AO.

The Tribunal held that taxpayer has entered into derivative 
transactions in foreign currency through a SEBI registered 
broker who is a member of the the NSE and these derivative 
transactions are carried out on the NSE which is a recognised 
stock exchange and these transactions are backed by time 
stamped contract notes carrying a unique client identity 
number and PAN allotted under the Act. It was held that these 
derivative transactions in foreign currency as entered into 
by the taxpayer duly fulfilled all the conditions as specified 
under Section 43(5) of the Act. Further, these transactions 
are covered by the exception provided in Section 43(5) of the 
Act and hence are not speculative transactions.  Accordingly, 
it was held that loss on derivative transactions in foreign 
currency is not a speculative loss within the definition as 
contained in Section 43(5) of the Act. The Tribunal relied on the 
decision of DCIT v. Bank of Bahrain and Kuwait [2010] 132 TTJ 
0505 (Mum) (SB).

The Accounting Standard-11 prescribed by Institute of 
Chartered Accountants of India (ICAI) also stipulates that in 
situations like this when the derivative transaction in foreign 
currency has not been settled/squared during the accounting 
period, the effect of the exchange rate difference on the 
un-expired foreign currency contracts as at the end of the 
accounting period is to be accounted for in the books of 
accounts prepared for the afore-stated accounting period. 
Accordingly, it has been held that the loss of INR 10.9 million 
incurred by the taxpayer on account of mark to market loss 
arising on the date of the balance sheet as on 31 March 2009 
cannot be considered as a notional or contingent loss rather it 
is an ascertained loss which has already occurred during the 
assessment year which can be computed with reasonable 

certainty and accuracy and is a fait accompli as held in ONGC 
v. DCIT [2003] 261 ITR 1(Del).

Inventurus knowledge Services Pvt. Ltd. v. ITO (ITA No. 5922/
Mum/2013) – Taxsutra.com

Unabsorbed losses of an amalgamating company can be 
set off if such a company is in the business for three or 
more years even if its unit is engaged in the business for 
less than three years
The taxpayer, KBD Sugars & Distilleries Ltd., is engaged in the 
business of manufacture of beer, IML and speed zone. Under 
the scheme of amalgamation, approved by the Karnataka and 
Andhra Pradesh High Courts respectively, Vani Sugars and 
Industries Ltd. (the amalgamating company) amalgamated 
with KBD Sugars & Distilleries Ltd. (the amalgamated 
company). The amalgamating company was engaged in 
the business of manufacturing and trading of sugar and 
generation of power. It was in the business of manufacturing 
sugar since 1984 and had commenced the business of power 
generation with effect from August 2003, which was by 
way of expansion of its business. During the Assessment 
Year (AY) 2005-06, the taxpayer amalgamated company had 
declared its business income of INR246.50 million and the 
brought forward losses of the amalgamating company of 
INR213.35 million was set off against the above income. The 
AO disallowed the business loss and unabsorbed depreciation 
amounting to INR34.89 million as it was a business loss 
arisen from power generation which was brought forward and 
claimed for set off. The CIT(A) and the Tribunal allowed the set 
off of such a loss and ruled in favour of the taxpayer.

The High Court observed that the amalgamating company 
was amalgamated with the taxpayer with effect from March 
2005, which falls in the AY 2005-06. The amalgamating 
company was in the sugar manufacturing business since 
1984. In the year 2000, the amalgamating company had 
started work for the establishment of its power generation 
business and after establishing the unit, power generation had 
commenced from August 2003. The term ‘commencement 
of business’ would be different from the term ‘engaged 
in business’. It is the latter term which has been used in 
Section 72A(2)(a) of the Act. ‘Commencement of business’ 
may be from the date when production starts but to say that 
the taxpayer is ‘engaged in business’ only from the date it 
commences production, is incorrect. The taxpayer engages 
itself in a particular business from the day it gets involved in 
the setting up of the business.

In the present case, the licence for setting up the business 
of power generation, loans for the same, construction of the 
building and purchase of machinery, etc. had started from 
the year 2000 itself, which was duly reflected in the books of 
account of the amalgamating company. It cannot be disputed 
that the engagement of the amalgamating company in the 
business of power generation had begun from the year 2000, 
even though the production or generation of power i.e. the 
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commencement of business may have been with effect from 
August 2003.

Section 72A(2) of the Act indicates that it is a loss for the 
amalgamating company as a whole, which is to be set off or 
carried forward, and not of a particular unit or division of that 
amalgamating company. It is the amalgamating company, which 
should be in business for three years or more, prior to the date 
of amalgamation, and not a particular unit or division of that 
amalgamating company.  As the amalgamating company was 
in the business for more than three years prior to the date of 
amalgamation, the benefit of Section 72A of the Act should be 
granted to the taxpayer. 

CIT v. KBD Sugars & Distilleries Ltd. (ITA NO.773/2009) – Taxsutra.
com

In the absence of an order for transfer of jurisdiction, 
Additional Commissioner of Income-tax cannot exercise the 
functions of the AO
During the Assessment Year 2006-07, the taxpayer had furnished 
a return of income declaring an income of INR42.78 million. The 
said return was assessed by the Additional CIT at an income of 
INR91.06 million under Section 143(3) of the Act. The taxpayer 
claimed that the aforesaid assessment framed by the Additional 
CIT is without jurisdiction since the Additional CIT who framed 
the impugned assessment was not an AO under Section 120(4)
(b) of the Act read with Section 2(7A) of the Act. Further, there 
was no order under the Act for transfer of jurisdiction from the 
Deputy Commissioner of Income Tax (DCIT) to the Additional CIT. 
The CIT(A) rejected the claim of the taxpayer and held that the 
taxpayer had not challenged the jurisdiction or authority of the 
AO to make the assessment itself at the stage of assessment 
and once the taxpayer had subscribed to the jurisdiction and 
participated in the assessment proceedings, the said contention 
is not tenable.
The Tribunal on a perusal of Section 2(7A) of the Act observed 
that an AO means the ‘Assistant Commissioner’ or ‘Deputy 
Commissioner’ or ‘Assistant Director’ or ‘Deputy Director’ or 
‘Income Tax Officer’ who is vested with the relevant jurisdiction 
by virtue of the directions or orders issued under Section 120(1) 
or 120(2) or any other provision of this Act. Further, the second 
part of the above Section provides that the AO, inter alia, means 
an Additional CIT who is directed under Section 120(4)(b) of the 
Act to exercise or perform all or any of the powers and functions 
conferred on or assigned to an AO under the Act. In other words, 
an Additional CIT can only be directed under Section 120(4)
(b) of the Act to act as an ‘Assistant Commissioner’ or ‘Deputy 
Commissioner’ or ‘Assistant Director’ or ‘Deputy Director’ or 
‘Income Tax Officer’ under the Act. The said provision provides 
that CBDT may by a general or special order empower the 
powers and functions conferred on or as the case may be, 
assigned to, an AO to an Additional CIT or an Additional Director 
or a Joint Commissioner or a Joint Director. The position which 
emerges is that an Additional CIT ipso facto cannot exercise the 
powers or perform the functions of an AO under the Act. He/she 
can perform the functions and, exercise the powers of an AO, 
only if he/she is specifically directed under Section 120(4)(b) of 
the Act. The Tribunal relied on the decision of Prachi Leathers Pvt. 
Ltd. v. ACIT (ITA No. 744/Lucknow/04, dated 29 March 2010) and 
City Garden v. ITO [2012] 21 taxmann.com 373 (Jodhpur).
The present case has not been challenged by the tax department 
either by placing any order or any notification on record, 

supporting the position that an order was made under 
Section 120(4)(b) of the Act so as to confer jurisdiction of 
the Additional CIT to exercise the powers or perform the 
functions of an AO under Section 2(7A) of the Act read 
with Section 120(4)(b) of the Act. The assessment order so 
framed is without jurisdiction in as much as the Additional 
CIT did not have the requisite mandate power under the 
law to frame the assessment under Section 143(3) of the 
Act. Section 120(1) of the Act stipulates that the powers 
and functions of an income tax authority shall be confined 
and restricted to the powers and functions conferred or 
assigned by the CBDT under the Act. Further, Section 
120(2) of the Act enables the CBDT to even authorise 
an income tax authority to issue an order in writing for 
exercise of powers and function by subordinate income 
tax authorities. Section 120(2) of the Act does not mention 
that the CIT can authorise an Additional CIT to perform the 
functions and exercise the powers of an AO.
The order passed by an Additional CIT is neither an order 
under Section 120(4)(b) of the Act nor it otherwise directs 
the Additional CIT to exercise or perform all or any of the 
powers and functions conferred on or assigned to an AO 
under the Act. The decision in the case of CIT v. British 
India Corporation Ltd. [2011] 337 ITR 64 (All) does not 
apply to the facts of the present case. Relying on the 
decision of the Delhi High Court in the case of Valvoline 
Cummins Ltd. [2008] 307 ITR 103 (Del) it has been held 
that an assessment has to be completed by the authority 
who has initiated the assessment proceedings. Any other 
authority can take over the proceedings only after a proper 
order of transfer under Section 127(1) or 127(2) of the 
proceedings. Consequently, the assessment made by 
the Additional CIT was illegal and bad in law for want of 
jurisdiction.

Mega Corporation Ltd. v. ACIT (ITA No. 102/Del/2014) – 
Taxsutra.com

Payment to a credit company under a risk-sharing 
arrangement is not commission and hence TDS under 
Section 194H is not applicable 
The taxpayer is engaged in the business of selling tractors 
and has set-up a unit at Pune. During the year under 
consideration, the taxpayer entered into an agreement 
with Sundaram Finance Ltd. (Credit Company) to 
provide credit facilities to its customers. The taxpayer’s 
customers mainly comprise of farmers who do not have 
the resources and liquidity to purchase tractors and other 
agricultural equipment. In terms of the agreement, part 
of loss if any, incurred on account of non-payment of 
the loans by the borrowing farmers would be borne by 
the taxpayer. Hence, any losses made by the finance 
company arising out of non-performing credit agreements 
for which the financed goods of the taxpayer cannot be 
repossessed from the customers within the stipulated 
time shall be borne upto the stipulated percentage by the 
company. In terms of the said agreement, the taxpayer 
has incurred an expenditure allocated under the head 
‘authority to guarantee’.

The taxpayer claimed that the finance company is not 
providing any service to the taxpayer for selling its goods. 
It is providing finance to the farmers. It is only out of 
commercial expediency that the taxpayer has agreed to 
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share some of the losses. When the taxpayer has agreed 
to share the losses, no service is being rendered by the 
finance company to the taxpayer per se. It is merely sharing 
of losses without any element of service provided. The AO 
rejected the contentions of the taxpayer and observed that 
the said expenditure has been incurred as a part of its sale 
promotion activity. The services rendered by the financial 
institutions have helped increase the sales of the taxpayer and 
it is nothing but payment similar to commission/brokerage. 
Therefore, TDS under Section 194H of the Act is applicable 
even when the expenditure has been recorded in the books 
irrespective of actual payment. The Commissioner of Income-
tax (Appeals) [CIT(A)] upheld the order of the AO.

The Tribunal on a perusal of the definition of expression 
‘commission or brokerage’ as appearing in Section 194H of 
the Act observed that: (a) a payment should be received by 
a person for services rendered only and (b) such a person 
should be acting on behalf of the other person to whom the 
services have been rendered in respect of buying and selling 
of goods, etc. On reference to facts of the case it is clear that 
there is no component of service rendered by the finance 
company to the taxpayer against the recovery of a portion of 
the losses, if any. It is a simple business proposition whereby 
an arrangement has been entered into by the taxpayer to 
assist its customers to enable them ready finance of their 
products and simultaneously assure the finance company 
for recovery of losses, if any due to a default in repayment by 
the customers. The ratio of decision in the case of CIT v. JDS 
Apparels Pvt. Ltd. [2014-TIOL-2046-HC-DEL-IT] as well as CIT 
v. Intervet India P. Ltd. [2014] 364 ITR 238 (Bom) are applicable 
to the facts of the present case. Accordingly, Section 194H of 
the Act is not applicable to the facts of the case. 

John Deere India Pvt. Ltd. v. DCIT (ITA Nos. 390 to 392/
PN/2014) – Taxsutra.com

IPR is treated as ‘plant’ under erstwhile Section 32 of the 
Income-tax Act and therefore it is eligible for depreciation 
In 1939, Mr. S. Raghuram Prabhu started the business of 
manufacturing beedis (an Indian version of cigarettes). He was 
later joined in the business by Sri Madhav Shenoy as a partner 
and thus a partnership firm, came into existence with effect 
from 28 February 1940.  Subsequently, due to differences 
between the partners, they applied to the High Court and, the 
firm was dissolved on 6 December 1987. The petition, the High 
Court appointed an official liquidator and a winding up order 
was passed on 14 June 1991. The High Court held that the firm 
is dissolved with effect from 6 December 1987 and directed 
the sale of its assets as a going concern to the highest bidder 
amongst the partners. Pursuant to the order passed by the 
High Court, an auction was conducted in which three of the 
erstwhile partners, formed an association of persons (AOP) 
and emerged as the highest bidders. With effect from 18 
November 1994, the business of the firm passed on into 
the hands of the AOP but the tangible assets were actually 
handed over by the official liquidator to AOP on or about 7 
January 1995. 

The taxpayer filed its return for the period 18 November 1994 
to 31 March 1995 and subsequently filed a revised return. The 
taxpayer claimed depreciation under Section 35A and 35AB 
of the Act towards acquisition of Intellectual Property Rights 

(IPR) such as the rights over the trademark, copyright and 
technical know-how. In the alternative, the taxpayer claimed 
depreciation on capitalising the value of the IPR by treating 
them as plant. The AO and CIT(A) rejected the claim of the 
taxpayer. However, the Income-tax Appellate Tribunal (the 
Tribunal) held the in favour of the taxpayer.  Subsequently, the 
High Court held the decision in favour of the tax department.

Supreme Court’s ruling
In the case of Bharat Beedi Works (P) Ltd. v. CIT (1993) 3 
SCC 252, it has been observed that there is a value attached 
to a brand name. It was observed that intellectual property 
rights have a value. As far as the copyright valuation is 
concerned, beedis are known not only by the trademark, 
but also by the depiction on the labels and wrappers and 
the colour combination on the package. The taxpayer had 
the copyright on the content of the labels, wrappers and the 
colour combination on them. Similarly, the know-how had a 
value since the aroma of beedis differs from one manufacturer 
to another, depending on the secret formula for mixing and 
blending tobacco. The valuation report mentioned that it did 
not consider any value for goodwill since the trademarks, 
copyrights and know-how had tremendous business value as 
the firm had been enjoying the status of being India’s largest 
beedi manufacturer over the last five decades. After taking 
into consideration the net assets and liabilities of taxpayer, 
the Chartered Accountant arrived at the net value of the going 
concern at INR 9 million. On this basis, AOP gave its bid of 
INR 9.2 million which was eventually accepted. 
The definition of ‘plant’ in Section 43(3) of the Act is inclusive. 
A similar definition occurring in Section 10(5) of the Income-
tax Act, 1922 was considered in Commissioner of CIT v. 
Taj Mahal Hotel (1971) 3 SCC 550 wherein it was held that 
the word ‘plant’ must be given a wide meaning.  The term 
intellectual property such as trademarks, copyrights and 
know-how come within the definition of ‘plant’ since there 
can be no doubt that for the purposes of a large business, 
control over IPRs such as brand name, trademark, etc. are 
absolutely necessary. Moreover, the acquisition of such 
rights and know-how is acquisition of a capital nature, more 
particularly in the case of the taxpayer. Therefore, it cannot 
be doubted that so as far as the taxpayer is concerned, the 
trademarks, copyrights and know-how acquired by it would fall 
within the definition of ‘plant’ being commercially necessary 
and essential as understood by those dealing with direct 
taxes. Section 32 of the Act as it stood at the relevant time 
did not make any distinction between tangible and intangible 
assets for the purposes of depreciation. The distinction came 
in by way of an amendment after the assessment year that 
we are concerned with. That being the position, the taxpayer 
is entitled to the benefit of depreciation on plant (that is on 
trademarks, copyrights and know-how) in terms of Section 32 
of the Act as it was at the relevant time. Therefore, Supreme 
Court held that the taxpayer would be entitled to the benefit 
of Section 32 of the Act read with Section 43(3) thereof.

Mangalore Ganesh Beedi Works v. CIT (Civil Appeal Nos. 10547-
10548 of 2011) – Taxsutra.com
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Transfer pricing

The AO to apply his/her mind and form a belief on the TP 
report filed by the taxpayer, failing which a TP addition 
cannot be sustained. No TP addition can be made when 
tax avoidance is not possible
The AO following the CBDT Instruction No. 3/2003 dated 20 May 
2003 (requiring a mandatory reference to the Transfer Pricing 
Officer (TPO) to determine the arm’s length price (ALP), where 
the aggregate value of international transaction(s) exceeded 
INR 5 crores) and after taking the approval of Commissioner of 
Income-tax (CIT) as per Section 92CA(1) of the Act, referred the 
ALP determination of the taxpayer’s international transactions to 
the TPO. The TPO made a Transfer Pricing (TP) adjustment on the 
international transaction(s) which was mechanically incorporated 
by the AO in his order. The Commissioner of Income-tax 
(Appeals) [CIT (A)] deleted the TP adjustments.

Before the Tribunal, the taxpayer invoked Rule 27 of the ITAT 
Rules and sought to support the order of the CIT(A) by raising 
a plea that under Section 92C or 92CA of the Act, it was the 
statutory duty of the AO to decide independently, whether the 
determination of the ALP by the taxpayer should be accepted, 
or whether there was a need for the Revenue to determine 
the ALP by applying provisions of Section 92CA(1) read with 
Section 92C(3). In other words, in cases where the AO does 
not discharge this judicial function of forming an opinion on the 
conditions (a) to (d) prescribed under Section 92C(3) of the Act, 
no TP adjustment could be made. The tax department, relying on 
various case laws, argued that the AO was not required to form 
a prior considered opinion before making a reference to the TPO 
under Section 92CA(1) and that CBDT Instruction No. 3/2003 
dated 20 May 2003 was held to be constitutionally valid and was 
binding on the AO.

Tribunal’s ruling
The Tribunal held that the taxpayer was correct in supporting the 
order of the CIT(A) on both of its arguments.

• Where the AO does not discharge this judicial function of 
forming an opinion on the conditions (a) to (d) prescribed by 
Section 92C(3) of the Act, no TP adjustment could be made.

• Where the taxpayer enjoys the benefit of a tax holiday under 
the Act, or in a case where the tax rate in the country of the 
associated enterprise (AE) is higher than that in India, whether 
a TP adjustment could be made.

The Tribunal appreciated the taxpayer’s contention that the 
Bombay High Court in the case of Vodafone India Services P. Ltd. 
vs Union of India [361 ITR 531 (Bom.)] had overrule the decisions 
in the case of Sony India P. Ltd. vs CBDT & Ors. [288 ITR 52 
(Delhi)] and Aztec Software and Technology Services Ltd. vs ACIT 
[294 ITR (T) 32 (Bangalore) (SB)]. 
The Tribunal agreed with the contention of the taxpayer that it 
was a condition precedent for the AO to have a prima facie belief 
upon the application of his mind to the material or information 

or document in his possession that it was necessary or 
expedient to make a reference to the TPO. Such a prima 
facie belief was a condition precedent and mandatory. The 
AO as well as the CIT(A) failed to apply their mind to the 
TP Report filed by the taxpayer, or to any other material 
or information or document furnished. The AO as well as 
the ld. CIT(A) did not discharge the necessary respective 
judicial functions conferred on them under sections 92C 
and 92CA of the Act. Such a failure would vitiate the 
entire TP proceedings. Accepting the pleas raised by 
the taxpayer to support the CIT(A)’s order, the Tribunal 
confirmed the order of the CIT(A).

It was also held that no TP adjustment could be made in 
a case where the taxpayer enjoyed the benefit of a tax 
holiday, or where the tax rate in the country of the AE 
was higher than the rate of tax in India and where the 
establishment of tax avoidance or manipulation of prices 
or shifting of profits out of India was not possible.   

The aforementioned observation of the Tribunal that the 
AO should examine the issue of TP and apply his mind 
before making a reference to the TPO would squarely 
apply to the proposition that the satisfaction of conditions 
of 92C(3) of the Act and the requirement to demonstrate 
the tax evasion are mandatory before making a reference 
by an AO to the TPO.

It is important to understand the implications of the above 
decision going forward in light of the new Instruction 
No. 15 issued by the CBDT recently on 16 October 2015 
(elaborated below) on the implementation of TP provisions 
(the New Instruction). As per the New Instruction, 
except in certain specific situations, the AO is allowed 
to arrive at a prima facie belief based on basic factual 
details of international transactions, nature of documents 
maintained and methods followed that would normally be 
available in the Accountant’s Report filed by the taxpayer 
and not go into a detailed enquiry of scrutinising the 
correctness or otherwise of the price of the international 
transaction(s).

DCIT vs Tata Consultancy Services Limited (ITA no. 
7513/M/2010)

Notifications/Circulars/Press 
Releases
CBDT revises and updates guidance for selection 
and referral of TP cases for assessments
The CBDT issued a new instruction No. 15/2015 on 16 
October 2015, replacing Instruction No. 3 dated 20 May 
2003, providing guidance to the AO and TPO regarding the 
administration of TP assessments. The guidelines issued 
are applicable predominantly for international transactions 
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and specify that cases for TP assessments should not be 
selected for scrutiny based on the value of international 
transactions reported by the taxpayers in the Accountants 
Report i.e. Form No. 3CEB, but should be based on risk 
parameters. The key highlights of the guidance are as under:

• In cases involving TP issue, as a jurisdictional requirement, 
the AO in the following three situations, must record his/
her satisfaction that there is an income or potentiality of an 
income arising and/or being affected on determination of 
the ALP, before proceeding to determine the ALP or making 
a reference to the TPO:

 - The AO notices that international transaction(s) have been 
entered into by the taxpayer but the Accountant’s Report 
has not been filed.

 - One or more international transaction(s) are not disclosed 
in the Accountant’s Report filed by the taxpayer.

 - Qualifying remarks are declared by the taxpayer in the 
Accountant’s Report stating that such transaction(s) are 
not international transaction(s) or that it does not impact 
the taxpayer income.

• In other scrutiny cases, there is no requirement to make a 
reference to the TPO based on the value of the international 
transaction(s), except in the aforesaid situations a. and b. 

• In both the above cases, the AO must provide an 
opportunity of being heard to the taxpayer before recording 
his/her satisfaction or otherwise.

• In cases where no objection is raised by the taxpayer 
to the applicability of Chapter X (Section 92-92F) of the 
Act, the prima facie view of the AO would be sufficient 
before making a reference to the TPO. In other cases, the 
taxpayer’s objection to the applicability of Chapter X of 
the Act should be specifically dealt with by the AO in the 
interest of natural justice.

• Approval from the Principal Commissioner or Commissioner 
is to be necessarily sought before making a reference to the 
TPO to determine the ALP of international transaction(s).

• TP cases would be selected for scrutiny on the basis of risk 
parameters and not on the basis of the value of international 
transaction(s). 

• Taking into consideration all the relevant facts and data 
available with him/her, the TPO shall determine the ALP 
and pass a speaking order after seeking the necessary 
approvals.

• The TPO, being the Additional/Joint CIT shall be assigned 
not more than 50 cases depending on the importance and 
complexity involved. It has been emphasised that the TPO 
shall document adequate reasons and supporting analysis 
to support the determination of ALP, in light of the fact that 
the same shall be subject to judicial scrutiny. 

CBDT instruction No. 15/2015 dated 16 October 2015 

CBDT rolls out final rules for ‘Range’ concept and 
multiple year data prescribed under TP regulations
On 19 October 2015, the CBDT released the final rules for 
the use of range and multiple year data (the Rules). The key 
highlights/amendments of the Rules are as under: 

Use of multiple year data
The data to be used for comparability analysis was required to 
be data related to the ‘financial year’ in which the international 
transaction or the specified domestic transaction (SDT) was 
entered into or data relating to a period not more than two 
years prior to such a financial year. The term ‘financial year’ 
(FY) has been replaced by the term ‘current year’ in order to 
avoid disputes arising from the use of the term ‘financial year’. 
The amendment will be applicable for only those international 
transactions or SDTs, entered into on or after 1 April 2014. 
The following are the important factors that need 
consideration while using multiple year data:

• To be used only in case the most appropriate method 
(MAM) used for determination of ALP is Transactional Net 
Margin Method (TNMM), Resale Price Method (RPM) or 
Cost Plus Method (CPLM)

• Comparability to be conducted based on:

 - Data relating to the current year

 - Data relating to the financial year immediately preceding 
the current year, if the data relating to the current year is 
not available at the time of furnishing the return of income

• If the current year data becomes available, during 
assessment proceedings, the same to be considered 
irrespective of the fact that such current year data was 
not available at the time of furnishing of return of income.
Determination of the ALP where application of the MAM 
results in more than one price.

In cases where the application of any of the methods result in 
more than one price, the ALP shall be computed as follows:

• A dataset shall be constructed by placing the prices/data in 
an ascending order. 

• If a comparable has been identified on the basis of data 
relating to: 

 - Current year, then the data for the immediately 
preceding two FYs can be considered, provided 
the comparable has undertaken the same or similar 
comparable uncontrolled transaction in those preceding 
two years.

 - Financial year immediately preceding the current 
year, then the data for the immediately preceding two 
years can be considered provided the comparable has 
undertaken the same or similar comparable uncontrolled 
transaction in that preceding year.

• Enterprises may not be considered as comparables, if they 
have not undertaken a comparable uncontrolled transaction 
in the Current Year.

 - Even if, such an enterprise had undertaken a comparable 
uncontrolled transaction in either or both of the financial 
years immediately preceding the Current Year.

• The price in respect of comparable uncontrolled 
transactions shall be determined using the weighted 
average of the prices/data points for:

 - The Current Year and the preceding two financial years; or
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 - Two financial years immediately preceding the Current Year 
(but not including the Current Year as the same may not have 
been available); with weights being assigned to specific 
parameters (sales, costs, assets etc.) depending on the 
MAM selected

Range concept
The concept of Range for determination of ALP shall apply, 
subject to certain conditions as under:

• Applicable only in case the MAM used for determination of 
ALP is Comparable Uncontrolled Price (CUP), RPM, CPLM and 
TNMM.

• A minimum of six comparables/ data points would be required. 
In case the number of comparables / data points is less than 
six, the arithmetic mean (AM) will continue to apply along 
with the benefit of a 3 per cent tolerance band (1 per cent for 
wholesale traders).

• A dataset shall be constructed by placing the prices/
data points in an ascending order. The data points lying 
within the thirty-fifth percentile to sixty-fifth percentile 
of the data set of series, arranged as above, would 
constitute the arm’s length range.

• Arm’s length test:

 - If the price at which the international transaction 
or SDT is undertaken is within the thirty-fifth 
percentile to sixty-fifth percentile of the dataset, the 
transaction shall be deemed to be at the ALP.

 - If the price at which the international transaction or 
the SDT is undertaken is outside the arm’s length 
range (thirty-fifth percentile to sixty-fifth percentile 
of the dataset), the ALP of the transaction shall be 
taken to be the median of the dataset.

CBDT Notification No. 83/2015 dated 19 October 2015
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Indirect tax
Service tax

Notifications/Circulars/Press 
Releases
Swachh Bharat Cess (SBC/the Cess) notified at the 
rate of 0.5 per cent on all taxable services with effect 
from 15 November 2015
With effect for November 15, 2015, SBC at the rate of 0.5 
per cent has been notified on all taxable services. The Cess 
would not be applicable on exempt services/abated value of 
services.

The taxpayer paying presumptive tax under special schemes 
(such as forex, insurance, etc.) are required to compute 
SBC at the rate of  0.5 per cent, on the presumption that the 
Service tax computed under presumptive tax scheme would 
be akin to the general rate of Service tax (i.e. 14 per cent).

Other provisions of the Service tax law relating to 
computation of taxable value, assessment, exemption, 
payment, penalty, reverse charge, etc. tax would also apply in 
respect of the SBC.

Notification No. 21/2015-ST and 22/ 2015– ST dated 6 
November 2015, Notification No. 23/2015 – ST to 25/2015 – ST 
all dated 12 November 2015

Circular reviving the scheme of granting 80 per cent ad 
hoc refund prescribed earlier under circular issued in 
20061 
The Central Board of Excise and Customs (CBEC) has revived 
the refund scheme (prescribed earlier under circular issued 
in 2006). The Circular provides for scheme of granting 80 per 
cent ad hoc refund of CENVAT credit to service exporters. 

The scheme applies to the refund claims filed on or before 
March 31, 2015 under the CENVAT Credit Rules, 2004 (the 
Credit Rules) which are not ‘disposed of’. The refund to be 
processed on submission of additional documents such as 
Statutory Auditor certificate (in case of companies) certifying 
refund eligibility and an undertaking to repay the refund 
sanctioned with interest in the event the same is found in-
admissible.

Circular no. 187/6/2015-ST dated 10 November 2015

Central Excise

Decisions
Deemed Manufacture – Bulk Packs to Retail Packs
The taxpayer was manufacturing fatty acids, classifiable 
under HS Code 38 at their unit located in Gujarat. The taxpayer 

had also, obtained registration as a excise-registered dealer 
in Mumbai. The acids cleared from manufacturing unit to 
Mumbai were being unloaded into carboys, where the 
name of the manufacturer, quantity, batch number, etc. 
were labeled.  The goods were being sold at the same value 
at which goods were cleared from the factory (located at 
Gujarat). Where the goods are sold at higher value, differential 
duty was being deposited to the jurisdictional excise authority 
at the manufacturing unit (Gujarat).

Revenue issued a demand notice stating that the labelling 
and packing from bulk containers to carboys amounts to 
manufacture, as per Note 5 to Chapter 38 and, therefore, the 
taxpayer is required to discharge excise duty in Mumbai on 
the repacked goods.

The taxpayer submitted before the Mumbai Tribunal, the 
clarifications issued by the Board vide Circular 910/30/2009-
CX dated 16/12/2009, wherein it has been clarified that the 
tankers cannot be termed as bulk packs and therefore the 
activity of transferring the goods from tankers into small 
drums does not amount to manufacture. The appellants also 
relied on various judicial precedents, which supported the 
view expressed by the board vide Circular 910/30/2009-CX. 
The Mumbai Tribunal therefore, allowed the appeal in favour of 
the taxpayer.

VVF Ltd and others vs CCE (2015–TIOL–2415–CESTAT-MUM)

Notifications/Circulars/Press 
Releases
Notifications issued to clarify utilisation of ‘Education 
Cess Credit’ and ‘Secondary and Higher Education 
Cess Credit’
Rule 3 (7) (b) of the Credit Rules has been amended to allow 
the utilization of the below mentioned Education Cess Credit 
(‘E – Cess’) and Secondary and Higher Education Cess Credit 
(‘SHE Cess) for the payment of Service Tax on any output 
service:  

• E - Cess and SHE Cess paid on inputs or capital goods 
received in the premises of service provider after 1 June 
2015.

• The balance 50 per cent of E - Cess and SHE Cess paid on 
capital goods received by the service provider in the year 
2014 -15.

• E - Cess and SHE Cess paid on input service, where 
the invoice, bill, challan or Service Tax Certificate for 
Transportation of Goods by Rail, received by the service 
provider after 1 June 2015.

Notifications No.22/2015-Central Excise (NT) dated 29 October 
2015

1. Circular No.828/5/2006-CX dated 20 April 2006

© 2015 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a Swiss entity. All rights reserved.



12

Clarification regarding exemption to parts/components 
of  wind-operated electricity generators
Notification 12/2012 – Central Excise (Sl. No. 332 read with list 
8) provides exemption to ‘Wind operated electricity generators, 
their components and parts thereof including rotor and wind 
turbine controllers’. 

Clarification from the Board was sought regarding the 
applicability of the above referred exemption to ‘Towers, Tower 
Doors, Blades and Electrical Boxes’ of Wind Operated Electricity 
Generators (WOEG).

For the above, the Board sought clarifications from ‘The Ministry 
of New and Renewable Energy’, wherein, a clarification was 
provided that that ‘Tower, Nacelle, Rotor and Wind Turbine 
Controller’ may be treated as parts and components of WOEG.

The Board considering the judgment of the Apex Court in the 
case of Gemini Instratech and also the clarification received 
from the Ministry of New and Renewable Energy, clarified that 
‘Tower, Nacelle, Rotor and Wind Turbine Controller’ are to be 
construed as the parts / components of WOEG and thus eligible 
for exemption under Notification 12/2012 - Central Excise.

Circular No. 1008/15/2015-CX dated 20 October 2015

Customs duty

Notifications/Circulars/Press 
Releases
Use of digital signatures for the submission of 
documents
In terms of Circular 10/2015-Cus dated 31.03.2015, importers 
registered under ‘Accredited Client Programme (ACP)’ are 
mandatorily required to file bills of entry with digital signatures 
effective 1 May 2015. 

In order to increase the coverage and also, to phase out the 
manual submission of documents, the Board has decided that 
all importers, exporters using the services of Customs Brokers, 
Shipping Lines and Air Lines shall file documents using digital 
signature mandatorily, effective 1 January 2016. 

It is further clarified that the importers/exporters desirous 
of filing a bill of entry or shipping bill individually have the 
option of filing declarations/documents without using digital 
signatures. However, where the documents are digitally signed, 
the Customs department will not insist to physically sign the 
documents.

Circular No. 26/2015 dated 23 October 2015

DGFT - Public Notice

Merchandise Exports from India Scheme (MEIS) - Additions/
amendments to Appendix 3B

In MEIS, the below mentioned additions/amendments have 
been made:

• 110 new products have been added.

• The rate of benefit for 2228 products have been amended.

• Descriptions for three HS codes (i.e. 29163990, 
62141020 and 87088000) have been rectified. This will 
apply to all cases irrespective of the date of exports.

Public Notice No. 44/2015-2020 dated 29 October 2015

DGFT – Trade Notice

Application for Duty Credit Scrips under the ‘Market 
Linked Focus Product Scheme’ 

Representations have been received from the exporters, 
as they were unable to file their applications online for 
the claim of benefit under ‘Market Linked Focus Product 
Scheme’ (MLFPS), as the shipping bills have been utilized 
to claim benefits under the ‘Focus Product Scheme’.  

For the claim of additional benefits, it is clarified that the 
exporters may file a letter with the concerned Regional 
Authority to claim additional benefits under MLFPS, 
intimating the details of earlier application (E-Com 
Reference no.), file no. along with shipping bill number, 
date of shipping bill, description and coverage indicating 
serial no. of the Public Notice. 

RA may then verify the claim before issuance of the 
supplementary scrip.

Trade Notice No. 08/2015 dated 3 November 2015

VAT 

Decisions
Penal proceedings against e-commerce firms for 
sales to customers within the state quashed by HC 
The taxpayer is an online service provider, registered 
under the Finance Act, 1994, as amended, governing the 
levy of service tax. The revenue authorities have passed 
orders levying penalty on the taxpayer on the grounds that 
the taxpayer has failed to get itself registered as a dealer 
under the Kerala Value Added Tax Act (KVAT Act), not filing 
returns and not maintaining true and correct accounts as 
required under the KVAT Act. Aggrieved by the said orders 
of penalty, the taxpayer has filed a Writ Petition before the 
Kerala High Court. 

The main contention of the taxpayer was that they are 
service providers who merely facilitated transactions 
of sales and purchases from their online portal. After a 
customer identifies a product of his choice online, the 
seller of the particular product is notified and he in turn 
raises an invoice on the customer. Further, depending 
on the nature of the transaction, the seller of the product 
pays tax either under the local VAT Act or under the CST 
Act and the same is indicated in the invoice issued to 
the customer. Thus, the taxpayer contends that they had 
no role in transaction of sale or purchase. Further, the 
taxpayer contended that the transactions in question were 
sales affected by various sellers registered on its website 
and the said sales were all inter-state sales as they 
occasioned a movement of goods from outside the state 
to various locations within the state of Kerala.
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The High Court observed that the notices issued to the 
taxpayer did not provide any reasons as to why the revenue 
authorities considered the taxpayer as a dealer or why the 
transactions in question were to be treated as local sales 
as against inter-state sales. Further, the orders used by the 
authorities were not supported by any reasons as to whether 
there was any sale effected by the taxpayer at all. 

In view of the above, HC observed that the findings in the 
impugned order reflect a patent non-application of mind by 
the authorities concerned and therefore squashed the orders 
imposing a penalty on the taxpayer and allowed the said writ 
petition. 

Flipkart Internet Private Limited & Another vs. State of Kerala 
and Other [TS-590-HC-2015(KER)-VAT]

Contract manufacturing not liable to VAT in the 
absence of a transfer of effective control of brand name
The taxpayer, in the present case, owns brands name related 
to beer and water. The taxpayer had entered into contracts 
with certain Contract Bottling Units (CBU’s) for manufacturing 
beer for which the taxpayer was to provide the know-how for 
manufacturing beer under its brand name. The manufactured 
beer was to be supplied to the taxpayer or its indentors and 
the CBU’s had no right to directly sell the beer to its own 
customers.

As per the agreement between the taxpayer and CBU’s, 
the brewing and bottling of the beer was to be done as 
per the specifications given by the taxpayer and by using 
trademarks, logos names made available by it to the CBU’s. 
Further, it was specifically provided that the CBU’s shall sell 
all the beer manufactured to the taxpayer or its indentors. In 
case of packaged drinking water, the agreements with the 
manufacturers were different and the manufacturers were 
to pay a brand franchise fee to the taxpayer for the use of the 
brand name/trade name and were then allowed to sell the 
packaged drinking water to its customers. 

The Assessing Officer (AO) did not levy any tax on the transfer 
of technical know-how for the manufacture of beer but levied 
tax on the ‘brand franchise fee’ received by the taxpayer from 
CBU’s treating it as royalty. Aggrieved by the order of AO, the 
taxpayer filed an appeal against levying tax on brand franchise 
fees whereas the revenue filed an appeal against the non-
levy of tax on the transfer of technical know-how for the 
manufacture of the beer. The Tribunal allowed the appeal filed 
by the taxpayer but dismissed that of Revenue. Thus, Revenue 
filed revision petitions before the Karnataka High Court. 

The High Court observed that as per the agreement, the 
CBUs have the right to use brand name only for and on behalf 
of the taxpayer and do not acquire any right over it, as they are 
not free to sell the product in the market to customers of their 
choice. The High Court contended that the CBUs are captive 
manufacturers of the taxpayer who must produce beer in 
terms of the specifications and other conditions as provided. 
The CBU’s do not get effective control of the brand name 
for full commercial exploitation and hence it could not be 
considered as ‘sale’ of intangible goods by taxpayer. The High 
Court further noted that the taxpayer had been paying service 
tax on the amount received as ‘brand franchise fees’ from 
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CBUs and thus levying VAT on the same would lead to double 
taxation. In view of the above, the High Court held that the levy 
of tax, penalty and interest on the transfer of technical know-how 
for manufacture of beer was not justified in law.

In case of the packaged drinking water, the High Court observed 
that the agreement granted right to exploit the brand name/
trade name for commercial use and thus the same amounted to 
the transfer of the right to use intangible goods which is liable 
to tax. The High Court contended that the effective control over 
the brand name was transferred to the licensees and therefore 
upheld the demand on the royalty received towards packaged 
drinking water. 

The State of Karnataka vs. United Breweries Ltd. [TS-602-HC-
2015(KAR)-VAT]

Notifications/Circulars/Press 
Releases
Assam
For the financial year 2014-15, the due date for filing annual 
returns and filing of audit reports connected therewith has been 
extended from 31 October 2015 to 31 December 2015.
Notification No. FTX.49/2014/88 dated 12 October 2015

Delhi
The DVAT department has noticed that some dealers have been 
downloading central statutory forms online, amounting to crores 
of rupees, without showing any sale or stock transfer during 
the relevant tax period or showing negligible sale, leading to a 
misuse of the said online facility. 

In order to curb such malpractices, it has been decided that the 
facility of auto downloading of the forms shall not be available 
for a tax period in cases where the ratio of purchase and sales, 
including stock transfer and local transactions falls below 60 per 
cent. The ratio of purchase and sale shall be worked out for two 
successive quarters cumulatively and if the ratio still falls below 
60 per cent, then forms shall be allowed to be downloaded only 
after a scrutiny of the returns by the concerned ward officer.

Circular No. 30 of 2015-16 F. 3(556)/Policy/VAT/2015/1028-1034 
Dated 18 November 2015

Maharashtra
The Commissioner of Sales Tax, Maharashtra has clarified that 
the dealers who are required to file MVAT Audit Report for 
FY 2014-15 electronically, shall furnish the physical copies of 
following documents with the department:  

• A statement of submission of audit report. This statement 
should be self-certified with signature, stamp, seal of the 
dealer along with date

• A copy of the acknowledgement generated after uploading 
the audit Report in Form 704 duly certified with the signature, 
stamp, seal of the dealer and the auditor with the date.

Further, in case the dealer has accepted the recommendations 
of the auditor and paid tax accordingly, the information about 
the tax and interest payment with the revised returns shall be 

submitted by the dealer through online compliance when 
the facility of the Computerised Desk Audit for the year 
2014-15 is made available to the concerned dealer. The 
dealers are not required to submit the physical copies 
of payment challans, at the time of submission of the 
physical copies of the documents mentioned above.

Trade Circular No. 17T of 2015 dated 7 November, 2015

The Finance Department, Maharashtra has amended 
the rate of interest on delayed payment of tax prescribed 
under the Maharashtra Value Added Tax Rules, 2005. The 
revised rates of interest effective from 1 December 2015 
are as under:

Notification No. VAT 1515/CR-81/Taxation – 1 dated 5 
November 2015

Sr. 
No.

Period, liable 
for interest

Rate of interest

1 Upto one month • One and a quarter per cent of the 
amount of such tax, for the month or 
for part thereof

2 Upto three 
months

• One and a quarter percent of the 
amount of such tax for the month or 
for part thereof for the first month 
of delay, and;

• One and a half percent of the 
amount of such tax, for each month 
or for part thereof for delay beyond 
one month upto three months

3 More than three 
months

• One and a quarter percent of the 
amount of such tax for the month or 
for part thereof for the first month 
of delay, and;

• One and a half percent of the 
amount of such tax, for each month 
or for part thereof for delay beyond 
one month upto three months, and;

• Two percent of the amount of such 
tax, for each month or for part 
thereof for the period delay beyond 
three months 
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Personal tax

Validation of tax returns through an Electronic 
Verification Code
Taxpayers who are not mandated to use a Digital Signature 
Certificate for uploading their India Tax Returns (ITR) are 
eligible to e-verify the same from the Assessment Year 2015-
16 onwards, instead of sending the signed physical copy to 
the Central Processing Centre, Bangalore to complete the ITR 
filing process.  

The CBDT has now issued an Order permitting an 
e-Verification through Electronic Verification Code for the 
following categories of ITR:

 - Filed electronically on or after 1 April 2015 pertaining to 
Assessment Year 2014-15 or

 - Filed in response to notices issued or 

 - Filed as a consequence to condonation of delay.

Source: www.incometaxindia.gov.in
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