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It has been two months since my last update, due to 
the Christmas break. For completeness, although it 

seems a long time ago now, I will briefly mention the 
Autumn Statement and the subsequent publication of 
the draft Finance Bill clauses in December. Of note from 
an international tax perspective was the draft legislation 
on hybrid mismatches, following on from the OECD’s 
base erosion and profit shifting (BEPS) action plan 
recommendations on Action 2. As a follow-up to this, on 
22 December HMRC published a number of examples 
to illustrate the application of these new rules, which are 
expected to apply from 1 January 2017. 

Also of interest was the draft legislation bringing in 
changes to the patent box rules, which I have discussed 
a number of times previously. This is another change 
being brought about as a result of the BEPS action 
plan recommendations, this time on Action 5. There 
was little else of any note from an international tax 
perspective. 

EU update
State aid: Belgian excess profit tax rulings
On 11 January, the European Commission (EC) 
announced its final decision on the state aid 
investigations into the Belgian so-called ‘excess profit’ 
tax rulings system. These are rulings that, according to 
the EC, have allowed at least 35 multinational companies 
to reduce their tax base for alleged ‘excess profit’, based 
on a comparison of the actual recorded profit and the 
hypothetical average profit that a stand-alone company 
in a comparable situation would have made. Because this 
exemption does not apply equally to all undertakings 
subject to Belgium corporate income tax, the EC’s view 
is that Belgium does not apply the arm’s length principle 
properly; and the rulings provide a selective advantage 

for which there is no justification.
It is now open to both Belgium and the companies 

in question to appeal the decisions, although the 
potential grounds for appeal against state aid decisions 
are generally very limited. The decision only becomes 
final if is not appealed or if it is confirmed by the 
General Court (and possibly later by the CJEU). If it 
does become final, the Belgian government will need 
to recover the aid (estimated at €700m) from the 
companies which benefited.

Also, on the subject of tax rulings, I have previously 
mentioned proposals for the introduction of a 
mandatory exchange of information on cross-border tax 
rulings. On 8 December, these new rules were formally 
approved by the Economic and Financial Affairs 
Council, such that automatic exchange will be required 
for advanced cross-border rulings (ACBRs) and advance 
pricing agreements (APAs) from 1 January 2017. 

EC’s working programme for 2016 on corporate tax
There have been a number of reports and meetings 
over the last couple of months on EU proposals around 
corporate tax. Commissioner Moscovici’s address 
on 11 January to two committees of the European 
Parliament provided a good summary of some of the 
key areas of focus for 2016. During his introductory 
speech, Commissioner Moscovici reiterated the strong 
political commitment of the EC to play a major role in 
Europe’s fight against tax evasion and tax fraud. He also 
clarified the next steps in the EC’s legislative plans for 
corporate taxation this year, underlining that work is 
progressing on a common consolidated corporate tax 
base (CCCTB), transfer pricing and the Interest and 
Royalties Directive.

Of particular note were comments on the planned 
anti-BEPS Directive, with confirmation that on 
27 January the EC will present a new anti-tax 
avoidance package that will go beyond the OECD 
recommendations on BEPS. It will be a comprehensive 
package, including both legislative proposals to address 
BEPS issues (especially on non-public reporting, GAAR 
and anti-hybrid rules) and a pan-European strategy in 
relation to third countries on tax good governance.

#e EC will present a new anti-tax 
avoidance package that will go beyond 
the OECD recommendations on BEPS

Global update
Switzerland: update on corporate tax reform
I have mentioned the fundamental tax reform 
process that is currently underway in Switzerland a 
number of times previously. As a further update, on 
14 December the Swiss Council of States (the small 
chamber of the Swiss parliament) discussed the 
proposals, known as Corporate Tax Reform III, for 
which draft legislation was published on 5 June 2015. 
As a reminder, the privileged tax regimes – such as the 
holding, domiciliary and mixed company at cantonal/
municipal level, and the principal company status at 
federal level – are to be abolished and the Swiss finance 
branch/company regime will cease to exist. Several 
measures have been proposed to mitigate or ease the 
effects of these changes and to maintain Switzerland’s 
competitiveness.
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�e European Commission has concluded that the Belgian so-
called ‘excess pro�t’ tax rulings system breaches state aid rules. 
It has also set out its working programme for 2016 on corporate 
tax, including a new anti-tax avoidance package that will go 
beyond the OECD recommendations on BEPS, to be presented 
on 27 January. �ere has been further progress on ‘corporate 
tax reform III’ in Switzerland; France has changed its legislation 
on intragroup dividends following the Groupe Steria case; and 
Australia’s version of a diverted pro�ts tax regime has now been 
passed by parliament. In the UK, HMRC has updated its view on 
company residence for a number of treaties.
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The small chamber concluded that: 
  the proposed patent box should be introduced, 

resulting in an effective tax rate of approximately 10% 
on patent related income; and 

  the cantons should be allowed to introduce a research 
and development super-deduction, but this should 
not be higher than 150%. 
Transitional measures in connection with the step-up 

for tax purposes were also agreed. 
However, the proposed abolition of the 1% stamp duty 

issuance duty was voted against, as was the proposal to 
allow the cantons to revise the rules for reduced taxation 
of dividends. Also voted against was the reintroduction 
of a notional interest deduction on ‘higher than average’ 
equity of a company. 

#e next steps are for the reform package to be 
discussed in the large chamber, expected to occur in 
spring 2016, with the new legislation coming into force in 
January 2017. However, if an expected referendum goes 
ahead, the entry into force may be postponed to 2018/19. 

France: updated legislation re intragroup dividends
I discussed the CJEU decision in the Groupe Steria case 
(C-386/14) in my September briefing (Tax Journal, 
25 September 2015). By way of a recap, the case looked 
at the French tax rules regarding the dividends paid by 
subsidiaries to French parent companies. Dividends 
received by a French parent company are exempt, except 
for a fixed 5% charge. The French group taxation regime 
allows the deduction of this fixed 5% charge where the 
dividends are paid by French subsidiaries belonging 
to the tax consolidation, but not where they are paid 
by overseas subsidiaries. The CJEU decided that this 
treatment of dividends constituted a restriction to the 
freedom of establishment which could not be justified, so 
the tax rules in question were contrary to EU law. 

Following the CJEU’s decision, on 2 December the 
French government repealed the legislation, removing 
the exemption for this 5% charge. However, rather than 
simply removing this advantage, further changes have 
been introduced. The fixed charge has now been set 
at 1% for those dividends received by a French parent 
from a French subsidiary belonging to the tax group, or 
from a subsidiary established in an EU or EEA country 
which could have formed a French tax group with the 
French parent had it been a French company. It appears 
that the existence of a French tax consolidated group is 
a prerequisite for the benefit of the reduced 1% rate, i.e. 
a French company that is not part of a tax consolidated 
group (because, for example, it is the only French entity 
in the group) would not qualify even if its foreign 
subsidiaries, were they French, could have opted for the 
French tax consolidation regime. Therefore, unlawful 
discrimination contrary to EU law is still likely to exist 
in certain limited cases.

These changes apply for the determination of the 
taxable income of the fiscal year starting on or after 1 
January 2016. 

It is worth noting that the government could have 
simply chosen to repeal the exemption for French tax 
consolidated groups; or, alternatively, to extend it to 
EU subsidiaries. Instead, it has chosen an intermediary 
solution that is favourable to EU subsidiaries.

Australia: multinational anti-avoidance law and other 
tax transparency measures
On 2 December, Australia’s Parliament concluded on 
a number of major tax developments. The proposed 

multinational anti-avoidance rule, Australia’s ‘de facto’ 
diverted profits tax regime, has now been passed 
by parliament, as has the new country-by–country 
reporting regime based on BEPS Action 13. 

#ere were also some amendments made to other 
transparency measures. In relation to the new Australian 
Taxation O$ce (ATO) public disclosures of tax return 
data, the &rst of which was published on 17 December 
2015, the exemption for Australian owned private 
companies with a total annual income of A$200m or more 
will no longer apply. Also, for years commencing on or 
a+er 1 July 2016, Australian businesses of multinational 
corporations with global income of A$1 billion or more 
will be required to prepare general purpose &nancial 
reports, where these are not currently lodged with the 
Australian Securities and Investment Commission. 

UK: HMRC’s view on company residence
The UK tax authorities announced on 30 November 
2015 that agreement has been reached with Jersey in 
respect of the company residence definition included 
within the 1952 Jersey/UK double taxation agreement 
(DTA). The previous interpretation was that a dual-
resident company, for example, a company incorporated 
in the UK but managed and controlled in Jersey, was 
not considered to be resident in either country and 
was therefore outside the scope of the DTA. The new 
interpretation is that the DTA includes a tie-breaker 
clause to decide where a dual-resident company is 
treated as being tax resident, which will be where it is 
managed and controlled. 

For UK incorporated companies that 
are now managed and controlled in 
Jersey, there could be a number of 
potential implications 

For UK incorporated companies that are now 
managed and controlled in Jersey, there could be a 
number of potential implications, including restrictions 
on group relief (where the ‘dual resident investing 
company’ rules were not previously considered to apply), 
possible application of the transfer of assets abroad 
legislation, and even a taxable migration if management 
and control moved to Jersey at some point in the 
company’s history. In practice, however, it is unusual 
for HMRC to allow taxpayers to be disadvantaged 
retrospectively when interpretations have been changed 
and hopefully a pragmatic approach will be applied. 

There are other UK DTAs with similar wording and 
the view on these has also been changed in line with the 
revised interpretation of the UK/Jersey DTA. #is has an 
impact on 16 DTAs including Guernsey, the Isle of Man 
and Greece. ■
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