
M&A Tax 
Matters

 Winter 2015

kpmg.com/uk



Introduction

Alistair Haley
Director
KPMG in the UK
T: +44 20 7694 4383
E: alistair.haley@kpmg.co.uk

Saul Russo
Assistant Manager
KPMG in the UK
T: +44 20 7311 4461
E: saul.russo@kpmg.co.uk

Editorial Team

Welcome to the winter edition of 
M&A Tax Matters 

Graham Taylor will then provide us with an update 
on the amendments of the carried interest rules as a 
result of the draft Finance Bill 2016, which will be of 
particular interest to clients operating carried interest 
arrangements .

Next up, as HMRC have provided a response to the 
decision of the Supreme Court, Iain Kerr gives us an 
update on the Anson versus Commissioners for Her 
Majesty’s Revenue and Customs case, which reopened 
the debate about the opacity versus transparency of 
foreign legal entities

We then hear from KPMG in the Netherlands. Arnout 
Haeser and Aarke Wander talk us through the potential 
impacts of the new EU General Anti-Avoidance Rule 
in the Netherlands, following the Dutch Government’s 
2016 Budget proposals.

Finally, Gavin Little and Stephen Hunt provide an update 
on the timing of implementation of the new Corporate 
Rescue Exemption, which widen the rules on debt 
releases for distressed companies. 

We hope you will enjoy our winter edition of M&A Tax 
Matters. If you would like further detail on the articles in 
this, or any previous issue, please call us, the authors, or 
your usual KPMG contact.

In this edition, we begin with Mario Petriccione and Amanda Davenport giving us an overview of the 
current proposals of the OECD’s BEPS Action Point 7 (preventing the artificial avoidance of permanent 
establishments), along with its potential impact.
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In the latest in our series on Base Erosion and Profit Shifting (“BEPS”), following the publication of 
the OECD’s final proposals on 5 October 2015 (the “October Deliverables”), we look at implications 
of BEPS Action 7 for the M&A sector.

Overview

For the majority of the BEPS Actions, the October 
Deliverables mark the end of the discussion and 
recommendation phase of project and the start of the 
implementation and practical delivery. Amongst the Actions 
entering the next phase is BEPS Action 7, which specifically 
seeks to prevent the artificial avoidance of permanent 
establishment (“PE”) status. 

Concerns have been raised that corporations can potentially 
arrange their business activities to intentionally circumvent 
the conditions under which a corporation would be deemed 
to be taxable on its business profits outside of its jurisdiction 
of residence. Consequently, the OECD and G20 working 
group have concluded that changes to the PE definition are 
necessary.

In practice it is possible that  many businesses that are not 
in fact intentionally seeking to avoid PE status could also be 
impacted by the proposed changes. 

Changes to the OECD model treaty definition of PE will 
likely cause a number of multinational groups to consider 
an overhaul of their business practices. It is also likely that 
the compliance burden imposed on multinational groups 
impacted by the changes will increase substantially. 

Furthermore, the proposed changes may lead to greater 
uncertainty for businesses in assessing whether activities 
will cross the revised PE definition threshold.

The proposed changes

Under the OECD’s current model tax treaty there are two 
principal scenarios which create a PE:

1. When an enterprise has a fixed place of business in 
another jurisdiction; and

2. When a person acts on behalf of an enterprise in 
another jurisdiction as a dependent agent and habitually 
concludes contracts on behalf of the enterprise.

The changes proposed impact on both of these scenarios.

Changes to the definition of a fixed place of business

The current model tax treaty provides a list of exceptions to 
the ‘fixed place of business’ definition. This list includes, for 
example:

• the maintenance of a stock of goods solely for the 
purpose of storage, display or delivery; and

• the maintenance of a fixed place of business solely for 
the purpose of purchasing goods or merchandise or of 
collecting information for the enterprise.
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When this list was originally drafted it was envisaged that 
all of the activities included within the list would be, by their 
nature, preparatory or auxiliary to the principal business of 
the enterprise. However, there are an increasing number of 
instances in which fixed places of business that fall within 
the exceptions list may in fact have substantial value and be 
deemed core functions of the enterprise. In recognition of 
this the OECD proposes to expressly restrict the application 
of the list of exceptions to activities that are of a preparatory 
and auxiliary nature, although this will be subject to an “opt 
out” for those jurisdictions who disagree with this approach.

The fragmentation of business activities, such that each 
fragment is ‘preparatory or auxiliary’ will also be addressed 
through a new anti-fragmentation rule, applying where there 
are complementary functions that are part of a coherent 
business unit.

The definition of ‘preparatory or auxiliary’ remains 
unchanged. The decisive criterion remains that the activity 
of the fixed place of business does not in itself form an 
essential and significant part of the activity of the enterprise 
as a whole. Each individual case will therefore have to be 
examined on its own merits and this increases the likelihood 
of challenges from tax authorities in borderline cases.

Expected impact

Where an enterprise is undertaking activities in another 
jurisdiction through a fixed place of business, whatever 
the nature of those activities, it will now be necessary to 
demonstrate that the activity is preparatory or auxiliary. 

For example, enterprises with substantial procurement 
activities in another jurisdiction would previously have 

been excluded on the basis that the business activity was 
restricted to the purchase of goods or merchandise. Under 
the proposed rules, if that activity is essential and significant 
to the enterprise, this activity may result in a PE for the 
enterprise. Specifically, the majority of an enterprise’s stock 
is sourced from one jurisdiction, or those buying on behalf of 
the enterprise are deemed to have specialist skills to enable 
to the enterprise to purchase goods at a favourable price, a 
PE may be triggered.

Changes to the permissible role of dependent agents

The current model treaty stipulates that where a person 
(the “agent”) acts on behalf of an enterprise and has, and 
habitually exercises, an authority to conclude contracts in 
the name of the enterprise, that enterprise will be deemed 
to have a PE.

Many businesses have sought to manage the PE risk in one 
of two ways:

1. By ensuring that the agent falls short of actually 
concluding contracts, with final negotiation or signing of 
contracts being undertaken by the enterprise from outside 
the jurisdiction; or

2. Use of ‘commissionaire arrangements’. That is, by 
arranging for the agent to conclude contracts that transfer 
ownership of goods belonging to the enterprise, but 
which legally only bind the agent and not the principal.

The OECD proposes to amend this section of the model 
treaty in two key respects.

Firstly, it seeks to extend the definition of a PE to include 
scenarios in which an agent habitually plays the principal 

role leading to the conclusion of contracts that are routinely 
concluded without material modifications by the enterprise. 
‘Material modifications’ however has not been explicitly 
defined and therefore remains open to interpretation.

Secondly, it seeks to bring commissionaire structures within 
the scope of the PE definition by extending the definition 
of a PE to include scenarios in which an agent concludes 
contracts which give rise to the provision of services by 
the enterprise, the transfer of the ownership of property or 
for the granting of the right to use property owned by the 
enterprise. 

In other words, if the provision of services or goods is to 
be fulfilled by the enterprise, the enterprise may have a PE 
irrespective of whether the contract to provide these goods 
or services is, in law, binding on the enterprise.

Expected impact

These changes will have implications for how enterprises 
undertake sales activities around the world. 

For example, an enterprise that routinely uses an agent 
in another jurisdiction to identify potential customers with 
whom that agent agrees contractual terms, but does not 
actually sign contracts with the customers may in certain 
circumstances, under the current rules, not be expected to 
have a PE. However, under the proposed rules, it is likely 
there will be a PE, unless the exception for independent 
agents acting in the ordinary course of business applies.

If multi-national companies wish to ensure no PE is created 
as a consequence of the agent’s marketing activities much 
closer attention will be required to precisely what the agent 
is authorised to do on the enterprise’s behalf. This may 
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be managed by restricting the roles and responsibilities of 
agents to the supply of information to potential customers 
only, with greater effort expended by the enterprise through 
on-line channels to negotiate terms and conditions after 
customers are identified. In many instances however this 
will be a substantial departure from current business models 
and may not be commercially practical. 

In the case of an enterprise undertaking business via a 
commissionaire arrangement however, it is unlikely that 
incremental changes to the way in which the arrangements 
are conducted will be sufficient to overcome an enterprise’s 
PE risk. As proposals stand, any contract signed in the name 
of an agent for goods or services to be provided directly by 
the enterprise are now expected to be caught.

An alternative may be to move to a ‘limited risk distribution’ 
model so as a local subsidiary sells in its own name and 
provides goods or services to customers on its own behalf, 
whilst sourcing from the overseas principal.

Such changes do not come without their own legal and 
logistical complications though and will require careful 
consideration.

Implications of establishing a PE

The impact of accepting that a PE has been created should 
be considered in each case prior to, for instance, making 
changes to existing business models.

There should be two key considerations:

• Compliance implications; and

• Tax and accounting implications

The existence of a PE will of course create different 

compliance burdens in different locations so this is not a 
one size fits all assessment. However, factors to consider 
will include the burden of additional tax filings, possible VAT 
registration obligations, audit requirements, bank accounts, 
employment law and business licensing implications. The 
penalties for non-compliance should also be understood. 

It is likely that profits previously accruing offshore should 
now be attributed to the PE. Precisely how much profit 
should be attributed is a transfer pricing matter, currently 
under consideration as a separate work stream on profit 
attribution in 2016.

It is generally anticipated that companies will not simply 
accept the creation of PEs but will instead take active 
steps to rearrange business activities either to continue 
operating without a local taxable presence or by operating 
incorporated businesses in the local jurisdiction. No solution, 
however, is likely to be cost-free or risk-free.

In considering alternative options though, careful thought 
will need to be been given to the broader tax and legal 
implications of what is proposed. For example, in the UK 
context, the diverted profits tax (“DPT”) and controlled 
foreign company (“CFC”) rules may impact on the analysis.

Impact on M&A transactions

Between now and the (as yet unannounced), 
implementation date for BEPS Action 7, multinational 
businesses and their advisors remain in a period of flux. This 
presents some interesting challenges in the M&A market. 

Traditionally tax due diligence on a multi-national business 
is focussed on the historic position of the most material 
parts of a business. It is not uncommon for ‘non-material’ 

jurisdictions to be excluded from the scope of review 
entirely. However, in light of the proposed changes it is 
possible the greatest (unknown) tax exposures for a multi-
national target group may in fact rest in those apparently 
non-material jurisdictions, or indeed in jurisdictions where 
the business currently has no legal presence at all.

The proposed changes should not, directly, impact on the 
historic tax position of the target but it will be important for 
a buyer to understand what tax (and associated compliance) 
exposures exist for future periods if changes are not made 
to existing arrangements. Tax modelling and transfer pricing 
assessment are therefore likely to become a more prevalent 
part of transaction work to enable prospective buyers to 
understand what the cost of doing business will be under 
the new proposals.

How close a target’s tax function is to the business 
operations will also likely come under greater scrutiny. 
For example, does the tax department based in London 
understand what the group’s sales force is doing across 
South America or what the buyers are actually doing in 
China? 

With the expected increased tax compliance burden at local 
level, attention will also need to be given by potential buyers 
as regards to whether the target’s tax function is fit for 
purpose. For example, is it practical for a central tax function 
based in Europe to manage relationships with tax authorities 
across the world? Can this be managed by providing 
additional training to finance managers in other regions or 
is now the time to invest in specialist tax resource in the 
business’ regional hubs?
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As we move closer to implementation of the new rules it 
is anticipated that many tax authorities will start to show 
greater interest in the business activities of companies 
that were not previously on their radar. It is also likely that 
there will be more aggressive enforcement of current 
rules, in cases where previously the tax authorities may 
have considered arrangements to be ‘borderline’. An 
understanding of a business’ previous communications with 
local tax authorities on such issues may therefore provide 
useful insights regarding what might happen next. 

Implementing changes to contractual arrangements, 
incorporating new companies, training non-finance staff 
and recruiting additional resource all take time and may be 
a substantial time and financial cost to the business and 
should not be underestimated. Buyers will therefore be 
interested to understand what steps are being taken by the 
target to address these issues and understand the roadmap 
for any changes they consider necessary. If changes are 
necessary but not likely to be made pre-transaction buyers 
should also be considering the cost of implementation when 
negotiating on price.

Next Steps

A multi-lateral agreement has been proposed that would 
give automatic effect to the proposed changes across all 
participating jurisdictions. This is being managed as part of 
the BEPS Action 15 work stream. As this process relies on 
the co-operation of a great many stakeholders, not all of 
whom are in currently full support of the changes proposed 
the precise timing for implementation remains uncertain.

However, the time lapse between now and implementation 
provides multi-national businesses with an opportunity to 
assess the impact of the proposed changes will have on 
their current business models and determine an action plan 
of their own.

Amanda Davenport 
Senior Manager 
KPMG in the UK 
T: +44 20 7694 3070 
E: amanda.davenport@kpmg.co.uk

Mario Petriccione 
Director 
KPMG in the UK   
T: +44 20 7311 2747  
E: mario.petriccione@kpmg.co.uk
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Following the draft carried interest legislation which was published on 8 July 2015, there have been 
a number of subsequent changes; the final legislation includes some amendments to the rules 
which relate to carry arising on or after 22 October 2015. The amendments address some of the 
uncertainties previously identified, although a number of concerns remain. The changes also affect 
the ‘arise’ definition, relevant for the Disguised Investment Management Fee (“DIMF”) rules.

In addition, the draft Finance Bill 2016, which was published on 9 December 2015, includes 
legislation to categorise some carried interest as “income-based carried interest” and taxes it as 
income. Very broadly, carried interest arising from investments which have an average holding 
period of less than four years will be affected.

Background

The DIMF rules tax all amounts arising to individual 
managers of collective investment schemes as trading 
income, unless the amounts fall within the definition of 
carried interest or co-investment.

The purpose of the carried interest rules is to ensure that 
amounts exempt from being taxed as trading income under 
the DIMF rules by virtue of meeting the carried interest 
definition are taxed in full. Tax is applied at capital gains 
tax rates as a minimum. These rules were announced 
at the Summer Budget with immediate effect, although 
on reviewing the legislation it was clear that there were 
a number of complexities that had not been considered 
by HMRC in advance of publishing the legislation. 
Consequently, interested bodies have been liaising with 
HMRC in order to find solutions to these complexities, 
resulting in the 22 October amendments.

The latest draft rules seek to limit which investment 
managers can avail themselves of the capital gains 
treatment, by reference to the holding period of the assets 
giving rise to the carried interest.

We have summarised the key effects of the revised 
rules below. We are still awaiting the updated guidance 
which may provide additional clarity regarding HMRC’s 
interpretation of the changes.

Income-based carried interest

Draft Finance Bill 2016 introduces the concept of ‘income-
based carried interest’ where carried interest arises from 6 
April 2016.  This is carried interest that will no longer attract 
capital gains tax treatment and will instead be taxed as 
income, within the disguised investment management fee 
rules.  Such carried interest would therefore be charged 
to tax at 45% (plus 2% National Insurance) rather than a 
minimum 28% for carried interest which falls within the 
capital gains tax rules.  For income-based carried interest 
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the source of the income, i.e. UK or non-UK, will also need 
to be considered under disguised investment management 
fee principles.

Average holding period

The amount of carried interest that will be reclassified as 
income-based carried interest is the ‘relevant proportion’ of 
a sum of carried interest arising to an individual.  Broadly, 
that relevant proportion is calculated based on the average 
holding period of relevant investments of a fund, weighted 
by their original cost.

Relevant investments are those by reference to which the 
sum of the carried interest is calculated.  As such, this could 
be all of the fund’s investments in a ‘whole fund’ carry 
arrangement, or just the relevant investment for a pure ‘deal 
by deal’ arrangement.

Once the average holding period is established, an individual 
can assess where their carried interest receipt falls on a 
sliding scale of income vs capital – this starts at 0% of the 
carried interest being income-based where the average 
holding period for relevant investments is 48 months or 
more, rising to 25%, 50% and 75% between 48 and 36 
months, and 100% being income-based where the average 
holding period is less than 36 months.

Whole fund arrangements

The length of time that an investment is held for is 
calculated either as the time for which it was held before 
being disposed of, or the time it was held for at the point 
the carried interest arises.  The implication is that a carried 
interest receipt ‘stops the clock’, and when carry arises 
in whole fund arrangements both disposed and retained 
investments are taken into account to calculate the whole 

fund average holding period at that point.

HMRC appear to recognise that this could lead to an 
unfair result where a fund has an early investment which 
is extremely successful and the disposal of which triggers 
carry within four years, despite the general strategy of the 
fund being longer term investment.  In certain scenarios, the 
rules allow for a claim to be made to apply capital treatment 
to carried interest that would otherwise be treated as 
income-based, with the capital treatment being withdrawn 
if the average holding period for the fund over its whole life 
turns out to be less than 48 months.

Disposals

There are complex provisions around what constitutes a 
disposal for the purposes of calculating the average holding 
period, especially where there are part disposals of assets.  
The rules vary depending on whether the investment fund 
has a relevant interest.  This has different definitions in 
different scenarios, but broadly considers whether the fund 
mainly holds majority stakes in trading companies and is 
therefore a ‘controlling equity stake fund’, or has greater 
than 40% or controlling interest in the company being part 
disposed of.  If these criteria are satisfied, then for the 
purposes of the holding period definition part disposals are 
treated as taking place when the whole investment is exited 
(and therefore do not bring down the average).  Otherwise, 
fractional parts of single investments that are sold via part 
disposals are each considered as separate investments for 
the purposes of the calculation.

There are also rules covering deemed disposals of 
investments even though some of the holding is retained.

Hedging and derivatives

There are complex provisions relating to hedging and 
derivative instruments, such as those that exclude hedges 
for foreign exchange and interest from being separate 
investments under the rules when particular criteria are 
met.  Derivatives may be investments for the purposes 
of calculating the overall average holding period relating to 
carried interest.

Debt funds

There are specific provisions regarding direct lending funds, 
which are broadly defined as funds providing interest-
bearing finance to unconnected companies at arm’s length 
rates and under commercial terms.  The default position 
will be that carried interest in respect of such funds is to be 
treated wholly as income-based carried interest.  There is, 
however, an exception where 75% of the loans made by a 
fund will have at least a four year term, the fund is a limited 
partnership, and investors are repaid capital and a preferred 
return prior to carry being paid.  This should generally ensure 
that debt funds are on a fairly level playing field with equity 
houses, although careful thought will need to be given to 
the new rules to identify whether direct lending funds can 
support capital based carry going forward.

Other changes

Prior to the introduction of the income-based carried interest 
draft legislation, there were some additional changes to the 
DIMF and carried interest rules issued on 22 October 2015, 
and the draft Finance Bill 2016.  These are summarised 
below.

 



© 2015 KPMG LLP, a UK limited liability partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a Swiss entity.

10 | M&A Tax Matters

Amounts ‘arising’

Much of the original uncertainty around the DIMF and 
carried interest rules was generated by the absence of any 
legislative detail regarding the concept of ‘arise’. HMRC 
have now introduced further detail within the 22 October 
amendments to the carried interest legislation. The effect 
of the new provisions is to deem that amounts arising to 
certain connected and unconnected persons are treated as 
arising to an investment manager where certain conditions 
are met. There are exemptions in certain cases, however 
the exemptions are not available where there is a tax 
avoidance motive. Specifically, the legislation states that 
avoiding sums arising by investing proceeds into a collective 
investment scheme would be deemed tax avoidance – 
limiting the ability to use carried interest gross of tax to 
co-invest into a fund.

These rules also prevent executives avoiding the rules by 
gifting carried interest to their spouses or children.

The new provisions are complex, but have the benefit of 
adding some clarification to the timing of amounts arising 
especially where the carry monies flow through a number of 
different entities in a fund structure.

Compensating adjustments

The original rules did nothing to disapply the usual principles 
of partnership taxation, meaning that gains and losses could 
still arise to UK investors on changes in profit sharing ratios 
in investment fund partnerships. Generally, the base cost 
shifted on such a change in ratios would have been available 
to the carried interest holders to offset against proceeds. 
However the effect of the rules was to remove the effect of 
this offset.

Based on discussions with HMRC, we raised the point that 
the carry legislation potentially taxes the same gain twice, 
by taking away any potential relief for a carry recipient whilst 
doing nothing to prevent the disadvantage to an investor.

The amendments to the rules include measures for a UK tax 
paying investor to make an election to claim the difference 
between their tax base cost and the amount they invested 
that relates to the asset. This is a welcome clarification, 
albeit it adds to the complexity burden on fund investors in 
reporting returns from the fund.

Deferred carried interest

Where carried interest is held in escrow and is not available 
to be distributed, there are provisions to defer the timing of 
the taxation of such carried interest until the carry is paid. 

Leaver provisions

The draft legislation gave rise to concerns that leavers from 
a carried interest scheme may be deemed to have disposed 
of their carry for market value, regardless of whether they 
receive any payment for their carry. This would have been 
a harsh result for leaver who forfeited their carry, so the 
amendment that removes this result will be welcomed by 
the industry.

Mixed funds rules

For remittance basis tax payers, receiving carried interest 
in a bank account which contains other funds can lead to a 
complicated and unclear tax analysis. We understand that 
HMRC continue to consider how a tax payer should apply 
the mixed fund rules in relation to the carried interest rules - 
this complexity is not dealt with by the amended legislation.

Changes to affected persons and structures

There are also changes in the draft 2016 Finance Bill to the 
definition of a ‘disguised fee’, which could have implications 
for a number of structures.

Firstly, there is no longer a requirement that arrangements 
involve at least one partnership.  As such, wholly corporate 
fund structures will now need to consider the rules, 
whereas previously they would have been outside their 
scope.  

Another seemingly small but significant change is that the 
fee no longer has to arise from the scheme in respect of 
which the investment management services are performed, 
and instead can arise from any ‘investment scheme’.  
This may therefore capture executives who no longer 
work for the scheme.  This is reinforced by the change 
of the requirement for the individual being someone who 
‘performs investment management services’ to being 
someone who ‘at any time performs or is to perform 
investment management services’.

Timing of the rule changes

The original carried interest rules affect amounts arising on 
or after 8 July 2015, whilst the amendments affect amounts 
arising on or after 22 October 2015. The income-based 
carried interest rules affect carried interest arising on or after 
6 April 2016. Extra care should therefore be taken in respect 
to any carry that arises in the intervening periods.

Graham Taylor 
Senior Manager 
KPMG in the UK 
T: +44 20 7694 3310 
E: graham.taylor@kpmg.co.uk



© 2015 KPMG LLP, a UK limited liability partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative (“KPMG International”), a Swiss entity.

11 | M&A Tax Matters

The Anson case: 
HMRC’s response

A reminder of the facts 
 
Mr Anson was a member of HarbourVest LLC (“HLLC”), 
a Delaware LLC which traded in Boston, Massachusetts, 
USA. HLLC’s trade consisted of the management of 
a number of venture capital funds in which it had no 
economic interest. Mr Anson was entitled to 11.5% of 
the profits generated by HLLC. HLLC’s membership 
agreement stipulated that all profits of the HLLC were 
allocated to the members capital accounts on a pro-rata 
basis. Distributions of cash held by HLLC in respect of 
a calendar year would be carried out within 75 days of a 
calendar year end at the sole discretion of the managing 
member of HLLC (which Mr Anson was not). The same 
sole discretion applied to additional distributions that 
were made from time to time.

Mr Anson paid US Federal withholding tax at an 
effective rate of 45% (including State taxes) on his share 
of HLLC profits, as determined under US Federal tax 
principles. He was then subject to income tax in the 
UK at a rate of 40% on his HLLC profits as calculated 
pursuant to UK tax principles. Mr Anson credited his US 
tax liabilities against his UK one, which is what gave rise 
to HMRC’s challenge. 

The HMRC challenge

HMRC argued that Mr Anson had received a distribution 
from the LLC, an entity, and no double tax relief was due 
because the US tax was charged on a share of the profit 
rather than on a distribution of it.

The First-Tier Tribunal (“FTT”) found that the fact that 
profits of HLLC were effectively automatically allocated 
to the members’ capital accounts meant that the profits 
therefore automatically became the members’ upon 
their recognition by the LLC, and that there was no 
intermediate step, analogous to a distribution, by which 
HLLC had to transfer profits to its members.

The Supreme Court decision

The Supreme Court determined that the FTT’s finding 
of fact meant that the profits on which Mr Anson was 
subject to tax in the US and the UK were from the same 
source. The LLCs profits were taxed in the US and, 
by virtue of the fact that these profits were deemed 
to be automatically allocated to the members of the 
LLC (11.5% in Mr Anson’s case), these same profits 
were then subject to UK tax in Mr Anson’s hands. The 
Supreme Court hence concluded that double tax relief 
should have therefore been available to Mr Anson for the 
US taxes suffered.

The Autumn 2015 edition of M&A Tax Matters reported on the decision of the Supreme Court 
in Anson versus Commissioners for Her Majesty’s Revenue and Customs [2015] UKSC 44, 
which reopened a debate about the opacity versus transparency of foreign legal entities – a key 
consideration when structuring transactions. On 25 September 2015, HMRC responded to the 
decision of the Supreme Court.
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HMRC’s response

On 25 September 2015, HMRC issued Revenue & 
Customs Brief 15/2015 which sets out their policy in 
relation to US LLCs following the Supreme Court’s 
decision. 

The Brief dismisses the case as ‘specific to the facts 
found in the case’ and confirms that HMRC will 
continue to treat US LLCs ‘as companies’.  In addition, 
confirmation is given that HMRC’s approach to the 
question of whether a US LLC has issued ordinary share 
capital (see Revenue & Customs Brief 87/2009) remains 
unchanged.

The Brief has generally been welcomed as sensible 
and practical, although strictly it may not bind HMRC 
as regards US LLCs incorporated since the Brief was 
issued. Groups may therefore wish to consider obtaining 
a specific ruling from HMRC for any new US LLCs.  
Whilst pragmatic, it is somewhat unsatisfactory that, in 
an area as complex as entity classification, HMRC has 
chosen to use guidance to set aside a decision of the 
Supreme Court. HMRC may consider legislating to put 
the position beyond doubt. 
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The new EU GAAR: Potential impact in 

the Netherlands

On 15 September 2015, the Dutch Government presented its 2016 budget proposals to the Lower House. The proposals included provisions for the 
implementation of the amendments to the EU Parent-Subsidiary Directive 2011/96/EU (“PSD”). This involves the inclusion of an anti-hybrid provision 
and a common minimum general anti-avoidance rule (“EU GAAR”). Member States have until 31 December 2015 to implement these measures 
domestically. In this article we will focus on the Dutch implementation of the EU GAAR. Please note that the Upper House of parliament still has 
to vote on this proposal (the Lower House of parliament already approved the proposal) and our article is therefore based on currently available 
information. Voting in the Lower House of parliament is likely to take place mid-December 2015.

The Dutch government intends to implement the EU GAAR by amending two existing Dutch rules – the substantial interest rules for foreign 
shareholders in the Dutch Corporate Income Tax Act, and the anti-abuse rules for distributions made by cooperatives in the Dutch Dividend 
Withholding Tax Act. The proposed rules can impact both new and existing structures and careful consideration should be given to their potential 
application.

Substantial interest rules

The current substantial interest rules cover foreign 
entities with a substantial interest (broadly an interest of 
at least 5%) in a Dutch resident company if:

i. The foreign shareholder cannot allocate the interest in 
the Dutch company to its business enterprise; and 

ii. The structure is set up with the main purpose, or one 
of the main purposes, to evade personal income tax or 
dividend withholding tax (at another level). 

If this is the case, any capital gains and dividends realised 
by the foreign entity are subject to Dutch corporate 
income tax (the current statutory rate is 25%). However, 
tax treaties often provide for a reduction of the applicable 
rate or even non-application of this rule. 

Under the proposed draft legislation, a foreign entity with 
a substantial interest in a Dutch resident company will be 
subject to Dutch corporate income tax if:

i. The primary objective, or one of the primary objectives, 
for holding the substantial interest is to evade personal 
income tax or dividend withholding tax (at another 
level); and 

ii. This involves an artificial arrangement. 

Unlike the situation under the current regime, it is no 
longer of overriding importance whether the substantial 
interest shares are part of the shareholder’s business 
assets. These new rules are not only applicable in EU 
situations, but are global in scope (as is currently the 
case).

Anti-abuse rules for distributions by cooperatives

Similar existing rules are currently applicable to 
distributions by Dutch cooperatives. Unlike distributions 
by a Dutch BV or NV, the starting point here is that 
distributions by a cooperative are not subject to Dutch 
dividend withholding tax (the current statutory rate 
is 15%). Under the current rules, a distribution by a 
cooperative is however subject to Dutch dividend 
withholding tax if specific requirements (which are similar 
to the current substantial interest rules, see above) are 
met. The proposed draft legislation is in line with the 
proposed wording of the substantial interest rules. 
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The first proposed requirement: Evasion of dividend 
withholding tax or personal income tax

The wording of this requirement has undergone a minor 
change. According to the explanatory notes to the 
proposed legislation, we understand that no substantial 
change was intended. 

For this requirement, guidance can be sought from 
case law of the Court of Justice of the European Union 
regarding anti-abuse provisions in EU law on purely 
artificial arrangements. This can, for example, be the case 
where a Dutch entity is included in the structure to evade 
personal income tax or dividend withholding tax, while 
the Dutch entity does not have any real substance within 
the structure.

Based on the parliamentary debates, we understand that 
there is no evasion of dividend withholding tax where 
the shareholder of an intermediate holding company 
would also be entitled to a 0% dividend withholding 
tax rate based on a double tax treaty. However, even if 
the shareholder was not entitled to such a treaty rate, 
if there is a reason for the structure, then this could still 
be sufficient to claim that there is no intention to evade 
dividend withholding tax. 

The second proposed requirement: Artificial 
arrangement

In line with the wording of the PSD, it is noted that an 
arrangement may comprise more than one step or part. 
An arrangement or series of arrangements is regarded 
as artificial to the extent it/they are not put into place for 
valid commercial reasons which reflect economic reality. 

Valid commercial reasons are present if they are reflected 
in the substance of the entity holding the substantial 
interest in the Dutch entity. In line with current rules, valid 
commercial reasons are present if:

i. the shareholder/member of the Dutch company has an 
operational business enterprise to which the interest in 
the Dutch company can be allocated; or

ii. the shareholder/member of the Dutch company is a top 
holding company that provides strategic management 
to the group. 

As such, the proposed amendments do not substantially 
change the current application of these anti-abuse 
rules for direct shareholders/members. However, for 
intermediate holding companies, valid commercial 
reasons are present if the intermediate holding company:

i. provides a linking function to its subsidiary; and

ii. has sufficient substance according to Dutch standards. 
These substance requirements are similar to the 
substance requirements for Dutch holding entities 
seeking to obtain a ruling (such as 50% Dutch-resident 
directors, board meetings held in the Netherlands, 
Dutch bank account etc.). 

With respect to the specific anti-abuse rule for 
cooperatives contained in the Dutch Dividend 
Withholding Tax Act, the explanatory notes to the 
proposed rules state that the anti-abuse rule will not 
apply to Dutch cooperatives that conduct a business 
enterprise. Typical elements of a business enterprise are 
that it employs its own staff and has office space, but 
this depends on the specific facts and circumstances. 

Please note that the above is based on the parliamentary 
debates and is the Dutch legislator’s interpretation of the 
EU GAAR. Formally, the EU GAAR should be interpreted 
in accordance with the PSD; however, in practice, the 
parliamentary debates can be used as a guide line.

Impact and limited grandfathering rules

The proposed amendments apply to existing and future 
situations. It is expected that the amendments to the 
existing rules will have no, or a limited impact on most 
taxpayers, since it is a further codification of the current 
practice for obtaining tax rulings maintained by the Dutch 
tax authorities. However, we strongly recommend that 
companies with Dutch holding entities in their structure 
review the potential impact of the proposed rules and 
determine whether additional substance is required at the 
(intermediate) holding company level. 

If the new rules are approved, tax will only be levied on 
the increase in the fair market value / dividends relating to 
the period after 1 January 2016. 

Many structures with cooperatives are covered by an 
Advance Tax Ruling (ATR) concluded with the Dutch tax 
authorities. All ATRs in the Netherlands contain a resolute 
clause, under which an ATR is no longer valid after a 
relevant amendment of the law. During the parliamentary 
debates on the proposed rules, it was stated that ATRs 
will remain valid if the conditions prescribed by the new 
rules are met before 1 January 2016. If it is not possible 
to comply with the new rules before this date, limited 
grandfathering rules will apply. An ATR will remain valid if:

i. the ATR team of the Dutch tax authorities is informed, 
in writing, before 1 January 2016 that the new 
substance requirements will not be met before 1 
January 2016, but the intention is to meet them before 
1 April 2016; or

ii. the relevant parties confirm that if the substance 
requirements are not met before 1 April 2016, the ATR 
will no longer be valid as of 1 January 2016.
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Notwithstanding the above, any capital gains / dividends 
derived in the period between 1 January 2016 and 1 April 
2016 will not be covered by the grandfathering rules if the 
new substance requirements are not met at the time the 
capital gain or dividend distribution is realised.

Conclusion

Where there is a Dutch holding company in a current 
structure and especially where a cooperative is used, 
we recommend reviewing if and to what extent these 
proposals will have an impact on the specific facts and 
circumstances. We expect that for future acquisition 
structures with the Netherlands or which use the 
Netherlands, the conditions of the new rules could 
generally be met. 
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The new Corporate Rescue Exemptions: 

An update on timing
The rules on debt releases for distressed companies have been widened, meaning that financial 
rescues of companies involving a release, modification or replacement of underperforming debt 
are more likely to be undertaken without crystallising a significant tax liability. Despite some 
uncertainty, it has been confirmed that the rules will apply to a release, modification or replacement 
taking place on or after 1 January 2015
A reminder of the rules

The purpose of the corporate rescue exemption is to 
extend the currently available reliefs for releasing third 
party debt on a tax free basis to situations where the 
borrower is in financial distress. The new exemption 
is intended to differentiate between “the immediate 
urgency of a corporate rescue” where tax relief should 
apply and “more general or strategic liability management 
exercises” where tax relief is not intended to apply.

Broadly, the two new sections (s322(5B) and s323A) 
apply where immediately before the release, modification 
or replacement, it is reasonable to assume that, without 
the release and any arrangements of which the release, 
modification or replacement forms part, there would be a 
material risk that at some time within the next 12 months 
the company would be unable to pay its debts – defined 
as either:

i. being unable to pay its debts as they fall due; or

ii. the value of its assets are worth less than the amount 
of its liabilities, taking into account its contingent and 
prospective liabilities (i.e. balance sheet insolvent).

In s323A, where a modification credit is exempt, any 
subsequent reversal of that credit, for example by the 
borrower settling the full face value of the loan at a future 
time, will not give rise to a tax deduction.

These new rules should aid companies looking to reach 
a consensual agreement with their lender(s) without 
the need for the lender(s) partaking in a debt for equity 
swap or the borrower actually entering an insolvency 
procedure. 

Given the size of the potential tax liabilities arising from 
debt elimination and modification, it is important to 
ensure timely tax advice is taken at the commencement 
of any financial rescue process.

Update on timing

The Government confirmed in the Summer Finance Bill 
2015 that two new ‘corporate rescue’ tax reliefs would be 
introduced to exempt companies from tax in respect of 
profits that arise from the release or modification of debt 
liabilities owed to third parties, where the borrower is 
unable to pay its debts.

These rules had been provisionally announced in 
December 2014 with a 1 January 2015 start date. The 
Summer Finance Bill deferred the start date to the date 
when the Bill receives Royal Assent (18 November 
2015). This will have come as unwanted news to some 
taxpayers who had provisionally relied upon the new 
exemptions on the basis it was to be effective from 1 
January 2015 rather than the date of Royal Assent. 
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However, in a welcome move, the Government and 
HMRC have listened to representations by taxpayers and 
have now reset the start date back to 1 January 2015 as 
originally intended.

Deemed releases

Two similar corporate rescue tax reliefs have also come 
into force for deemed releases arising when:

i. a third party lender becomes connected with a 
borrower;

ii. a company connected with a borrower acquires (from 
a third party) the debt asset owed by that borrower. 

The start date for these two reliefs remains as the 
date that the Summer Finance Bill 2015 received Royal 
Assent, i.e. 18 November 2015.
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