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The current economic environment presents challenges for many 
companies, particularly members of the energy industry. A number of 
industry members affected by the severe downturn in commodity 
prices are facing significant net operating losses (“NOLs”) and are 
seeking ways to generate cash tax savings. Companies in an NOL 
position that incur “specified liability losses” may be entitled to claim 
federal tax refunds from as far back as ten tax years, and in some 
cases will be able to receive the refund in as few as 45 days. 
Identifying potentially qualifying costs incurred either in the current or 
in any open tax year during which an overall NOL was incurred may 
prove beneficial. 

Specified Liability Losses 

Taxpayers incurring NOLs during a tax year normally may carry the loss 
back to the two tax years preceding the loss year and carry the balance 
forward to the twenty tax years following the loss.  

Losses attributable to “specified liability losses,” however, may be carried 
back to the ten tax years preceding the year of the loss.1 Overpayments 
resulting from the 10-year carryback may be recovered either through the 
filing of an amended return for the loss year, or by requesting a so-called 
“quick refund” on IRS Form 1139, Corporation Application for Tentative 
Refund, within 12 months of the end of the loss year. When available, the 
quick refund process generally results in the taxpayer’s receipt of the 
claimed overpayment within 45 days (and must be paid by the IRS within 
90 days). After the period for filing a Form 1139 has expired, overpayments 
may be claimed using the traditional amended return process.  

 

1     Section 172(b)(1)(C). Nuclear decommissioning costs may be carried back to the year in 

which the plant is first placed in service. Section 172(f)(3). 
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Section 172(f) defines “specified liability losses” as the sum of otherwise 
deductible expenditures incurred during the year for either (1) product 
liability (including certain costs relating to the investigation or settlement 
of, or the opposition to, such claims), or (2) any amount allowable as a 
deduction (other than under section 468(a)(1) (special rules for mining and 
solid waste reclamation and closing costs) or section 468A(a) (special rules 
for nuclear decommissioning costs)) that is in satisfaction of a liability 
under a federal or state law requiring: 

• The reclamation of land; 

• The decommissioning of a nuclear power plant; 

• The dismantlement of a drilling platform;  

• The remediation of environmental contamination; or 

• A payment under any workers compensation act. 

The extended carryback provision is only available, however, if the act 
giving rise to the liability occurs at least three years before the beginning 
of the tax year, and the taxpayer used an accrual method of accounting 
throughout the period during which the underlying act occurred. 

The resulting specified liability loss may not exceed the taxpayer’s total 
NOL for that tax year. 

This provision permits a taxpayer to carryback for ten years (and file 
amended returns for any resulting overpayments) the amount of any 
qualifying expenditures incurred during a loss year, capped by the amount 
of the taxpayer’s overall NOL for the year. 

The benefits of section 172(f) may be available even if the entity incurring 
the costs is profitable, but is a member of a consolidated group that is in 
an overall loss position. The Supreme Court has held that a single-entity 
approach is to be used in applying section 172(f) in the context of 
consolidated groups.2 The Court rejected the IRS’s argument that section 
172(f) should be applied on a member-by-member basis. 

2     United Dominion Indus., Inc. v. United States, 532 U.S. 822 (2001), rev’g 208 F.3d 452 

(4th Cir. 2000). See also Intermet Corp. v. Commissioner, 209 F.3d 901 (6th Cir. 2000), 

rev’g 111 T.C. 294 (1998). See generally, Seago, “Supreme Court Takes a Favorable 

Approach to Specified Liability Losses on Consolidated Returns,” 95 J. Tax’n 175 (2001); 

Unless otherwise indicated, section 

references are to the Internal Revenue 

Code of 1986, as amended (the 

“Code”) or the applicable regulations 

promulgated pursuant to the Code (the 

“regulations”). 
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Section 172(f): Policy Rationale 

Prior to the economic performance requirement of section 461(h), 
taxpayers and the IRS frequently disagreed as to the proper application of 
the traditional two-prong all events test. That test permits a current 
deduction in the year during which the fact of liability is fixed and the 
amount can be reasonably determined. Because federal and state laws 
impose obligations to remediate the effects of mining, oil, and gas 
exploration and production, and nuclear decommissioning, those liabilities 
arguably satisfy the all events test and become fully deductible 
immediately upon the commencement of the activities giving rise to those 
statutory or regulatory obligations.3 The IRS generally disagrees,4 and 
while the Tax Court acknowledged that the two-prong all events test is 
satisfied as soon as the land is disturbed or oil and gas exploration begins, 
it nonetheless disallowed a current deduction for dismantlement costs 
that would not be incurred for many years as not clearly reflecting the 
taxpayer’s income.5 

Congress resolved this dispute in 1984 with the enactment of the 
economic performance requirement of section 461(h). The economic 
performance rules defer deductions for costs associated with the 
provision of goods and services until the goods are provided or costs are 
incurred to perform the services. As a result, taxpayers incurring statutory 
or regulatory liabilities for land reclamation, nuclear decommissioning, and 
oil and gas platform dismantlement generally would be precluded from 
deducting the costs for (in some cases) decades. 

When Congress  was developing what became the economic 
performance rules, it recognized that in many cases this deferral 
mechanism would result in the accrual of substantial costs (for federal tax 
purposes) only at the end of an asset’s productive life, at a time when the 
taxpayer may no longer have sufficient taxable income for the resulting 
deductions to be meaningful. In partial mitigation of this potentially harsh 
result, Congress concurrently passed a number of corollary provisions of  

  

Hyman, “Sixth Circuit Decision on Intermet: IRS Not Entitled to Deference on Ten-Year 

Carryback Issue,” 20 Va. Tax Rev. 587 (2001). 
3     Harrold v. Commissioner, 192 F.2d 1002 (4th Cir. 1951), rev’g 16 T.C. 134 (1951); Ohio 

River Collieries Co. v. Commissioner, 77 T.C. 1369 (1981). 
4     Rev. Rul. 80-182, 1980-2 C.B. 167. 
5     Exxon Mobil Corp. v. Commissioner, 114 T.C. 293 (2000).  
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the Code. For example, sections 468 and 468A permit taxpayers to 
currently deduct certain costs associated with land reclamation and 
nuclear decommissioning in carefully prescribed circumstances. Section 
468B similarly permits the taxpayer to currently deduct amounts incurred 
to fund a qualified settlement fund, even though the underlying dispute 
may not be fully resolved.  

As part of this legislative package, Congress amended section 172(f) to 
permit an extended carryback provision for a broad class of “specified 
liabilities” arising by operation of federal or state law.6 The original version 
of the statute left room for interpretation as to its scope and generated 
considerable controversy between the IRS and taxpayers.7 Congress 
clarified through a 1998 statutory amendment that section 172(f) applies 
only to a narrow class of liabilities whose deduction has been delayed for 
many years by reason of the economic performance requirement, and 
specifically listed the five categories of expenditures set forth above as 
the exclusive list of those (other than product liability costs) eligible for the 
extended carryback.8 

Threshold Requirements 

A number of threshold requirements are common to all costs that the 
taxpayer seeks to include in computing a specified liability loss.  

Three-Year Requirement 

The extended carryback period is available only if the act (or failure to act) 
giving rise to the liability occurred at least three years before the beginning 
of the tax year in which the expenditures are incurred.9 This mandatory 

6     Section 172(f) originally was enacted in 1978 to address the distortions that could result 

from “large and sporadic” product liability losses. Joint Committee on Taxation, General 

Explanation of the Revenue Act of 1978, 95th Cong., 232 (Comm. Print 1979). The 

provision was amended in 1984 as part of the enactment of the economic performance 

rules to include additional categories of statutory and tort liabilities. Joint Committee on 

Taxation, General Explanation of the Revenue Provisions of the Deficit Reduction Act 

1984, 98th Cong., 258, 267 (Comm. Print 1984). 
7     See generally Notice 2005-20, 2005-1 C.B. 635; Notice 97-36, 1997-1 C.B. 433. 
8     Tax and Trade Relief Extension Act of 1998, P.L. 105-277, §3004(a). The statutory 

amendment was in response to controversy in the late 1990s regarding the scope of 

those activities the expenses of which were eligible to be classified as specified liability 

losses. See Joint Committee on Taxation, General Explanation of Tax Legislation Enacted 

in 1998, 105th Cong., 285-286 (Comm. Print 1998) (“1998 Blue Book”). 
9     Section 172(f)(1)(B)(ii)(I). 
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gap in time between the creation and satisfaction of the liability reflects 
the underlying purpose of section 172(f) to mitigate some of the potential 
harshness resulting from the delay caused by the economic performance 
requirement of section 461(h).  

Current obligations are ineligible for the extended carryback. For example, 
if the taxpayer discovers and remediates under an EPA consent decree 
contamination that has been in situ for more than three years, section 
172(f) is potentially applicable. On the other hand, costs of immediately 
cleaning a HAZMAT spill resulting from an industrial accident are outside 
the scope of the provision. 

Currently Deductible 

Specified liability losses include only amounts that would otherwise be 
currently deductible in the year during which the NOL is computed. If the 
expenditure is a surrogate for a non-deductible fine or penalty, the costs 
do not become deductible (and so included in the NOL computation under 
section 172(f)) by reason of the change in form of payment.  

Section 172(f) potentially will apply to expenditures required to be 
capitalized and recovered through depreciation, but only to the extent of 
the depreciation expense arising from the equipment’s use in a qualifying 
activity. For example, if the taxpayer incurs costs to acquire a capital asset 
used in connection with qualifying environmental remediation activities, 
the allowable depreciation on that asset attributable to its use in the 
cleanup activity during the year may be eligible for inclusion in the section 
172(f) computation.10 When the equipment is used for multiple purposes 
during the year, an allocation may be required. 

Similarly, if the otherwise deductible expenditure is required to be 
capitalized to inventory by reason of section 263A, the specified liability 
loss computation will include the portion of the capitalized cost that is 
recovered in that year as a cost of goods sold, assuming the other 
requirements of the provision are satisfied in that year. The portion of the 
expenditure that remains in ending inventory is not included in the 
specified liability loss computation for the year.11 

10    Notice 2005-20, 2005-1 C.B. 635, Q&A6. 
11    See, e.g., Chief Counsel Memorandum AM-2008-12 (Dec. 19, 2008). The IRS takes the 

position that for purposes of section 172(f), Congress did not intend to distinguish 

between “costs of goods sold” and “deductions.” See CCA 200931007 (Mar. 11, 2009). 
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Operation of Law 

Specified liability losses include only costs incurred “in satisfaction of a 
liability under a Federal or State law.” The activity must not have been 
undertaken voluntarily, pursuant to a private contractual obligation, or as a 
matter of company policy. Instead, the liability must arise by operation of a 
federal or state statutory or regulatory obligation, such as various 
regulations issued by the EPA or similar state agencies. 

Courts generally have taken a relatively narrow view of this requirement. 
In interpreting section 172(f) prior to the 1998 amendments, courts 
sanctioned the extended carryback only for costs arising directly from and 
traceable to a specific law, rather than costs arising from contractual 
arrangements and choices made by the taxpayer or others.12 For example, 
courts have held that interest on a federal tax underpayment arises by 
operation of law,13 but that legal and accounting fees incurred in 
connection with complying with securities, tax, and bankruptcy laws do 
not.14  

Qualifying Activities  

As a result of the 1998 amendment to section 172(f), specified liability 
losses arise only in connection with six specific categories of costs: 
(1) product liability; (2) land reclamation; (3) nuclear power plant 
decommissioning; (4) dismantlement of drilling platforms; (5) remediation 
of environmental contamination; and (6) workers’ compensation 
payments.  

The following discussion focuses on three categories likely to be of 
particular interest to the energy industry.15 

  

12    Major Paint Co. v. United States, 334 F.3d 1042 (Fed. Cir. 2003), aff’g Standard Brands 

Liquidating Creditor Trust v. United States, 53 Fed. Cl. 25 (2002). 
13    Host Marriott Corp. v. United States, 113 F. Supp. 2d 790 (D. Md. 2000), aff’d, 267 F.3d 

363 (4th Cir. 2001). 
14    Sealy Corp. v. Commissioner, 107 T.C. 177 (1996), aff’d, 171 F.3d 655 (9th Cir. 1999) 

(professional fees arose from contractual obligations rather than by operation of law). 
15    While acknowledging that electric utilities likewise belong to the energy industry, this 

article omits a discussion of nuclear decommissioning costs. That topic is reserved for a 

separate discussion, as are the other categories of specified liability losses more broadly 

applicable. 
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Dismantlement of Drilling Platforms 

Specified liability losses include costs incurred for the dismantling of 
“drilling platforms.”16 The legislative history of the 1998 amendments to 
section 172(f) provides no insight into why the Code refers specifically to 
“drilling platforms” as opposed to any onshore or offshore sites used in oil 
and gas exploration or production activities.17 Because federal and state 
statutes and regulations impose strict dismantlement requirements in the 
case of any exploration and production (“upstream”) operations, any costs 
incurred in abandoning and plugging activities, including the costs of 
dismantling and removing any equipment required to be removed in 
connection with land restoration, should be within the scope of this 
provision. Nonetheless, the statutory language is narrowly worded and 
may present hurdles in efforts to apply the provision more broadly. 

To date, the IRS has addressed this provision only twice. In an Industry 
Director Directive (the “IDD”) issued under the IRS’s former “tiered-
issue” approach to examinations, the Large Business and International 
(“LB&I”) operating division provided a relatively detailed discussion of the 
issues and considerations arising under section 172(f) generally.18 In 
discussing the provision’s application to drilling platforms, however, the 
IDD simply refers examination teams to the Petroleum Industry Technical 
Advisor for assistance.  

The single private letter ruling issued to date regarding dismantlement 
costs is more useful.19 In Private letter Ruling 201105009 (February 4, 
2011) (the “PLR”), the IRS National Office agreed with the taxpayer that 
section 172(f) applies to costs incurred in connection with satisfying state 
and federal obligations to dismantle equipment upon the abandonment of 
an offshore mineral lease. The equipment at issue was not specifically and 
exclusively used in drilling activities, but instead was a “dual use” platform 
that also was used in the taxpayer’s production activities in connection 
with its leasehold on the outer continental shelf.20  

16    Section 172(f)(1)(B)(i)(III). 
17    See 1998 Blue Book, supra note 8. 
18    Industry Director’s Directive #2 on Specified Liability Losses IRC 172(f), LMSB-4-0309-

011 (June 19, 2009). 
19    Private letter rulings may not be used or cited as precedential authority. Section 

6119(k)(3). PLR 201105009 and other private rulings discussed or cited herein are 

referenced for discussion purposes only. 
20    The platform at issue was a “dual use” platform.  
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First, the National Office concluded that the three-year requirement is 
satisfied. Looking to federal environmental regulations, the National Office 
noted that the dismantlement obligation attached by operation of law as 
soon as the taxpayer (or a predecessor in interest) undertook any of six 
specific activities, including drilling a well.21 Because the last step required 
to attach that liability occurred more than three years prior to the year in 
which the taxpayer began incurring the dismantlement costs, the National 
Office concluded this threshold requirement was satisfied.22 

Having concluded that the liability arose by operation of law and that the 
act giving rise to the dismantlement liability occurred at least three years 
previously, the National Office ruled that under section 172(f): 

• Costs incurred to dismantle the platform and the associated deck and 
flare boom are costs in satisfaction of a liability to dismantle a drilling 
platform within the meaning of section 172(f)(1)(B)(i)(III). 

• Costs incurred to seal pipelines in place to prevent hydrocarbon 
residues from escaping into the environment, as well as cleanup costs 
to remove hydrocarbons that have escaped into the ocean, qualify as 
environmental remediation costs within the meaning of section 
172(f)(1)(B)(i)(IV). 

• Costs incurred to permanently plug and abandon wells drilled on the 
leasehold in accordance with applicable federal regulations qualify as 
costs incurred in satisfaction of a liability to remediate environmental 
contamination. 

  

21    The PLR cites to 30 CFR §250.1702, providing that decommissioning liabilities accrue 

when the party to be charged with liability performs any of the following: (i) drills a well; 

(ii) installs a platform, pipeline, or other facility; (iii) creates an obstruction to other users 

of the outer continental shelf; (iv) is or becomes a lessee or the owner of operating rights 

of a lease on which there is a well that has not been permanently plugged, a platform, a 

lease-term pipeline, or other facility, or an obstruction; (v) is or becomes the holder of a 

pipeline right-of-way on which there is a pipeline, platform, or other facility, or an 

obstruction; or (vi) re-enters a well that was previously plugged. 
22    The IRS was not asked, and did not rule, on whether the taxpayer’s dismantlement costs 

were currently deductible in the year for which the specified liability loss was being 

claimed.  
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• Costs incurred to remove decommissioned pipelines in accordance 
with federal regulations qualify as costs incurred in satisfaction of a 
liability to remediate environmental contamination, and also qualify as 
costs incurred in satisfaction of a liability requiring the reclamation of 
land within the meaning of section 172(f)(1)(B)(i)(I). 

• Costs incurred to clear the sea floor of all other obstructions in 
accordance with federal regulations are costs incurred in satisfying a 
land reclamation obligation, and to the extent they serve to prevent or 
remove environmental contamination, they also qualify as 
environmental remediation costs eligible for the extended carryback. 

As a factual matter, the PLR places weight upon the fact that the 
dismantlement obligation arose only upon the abandonment of the 
leasehold. The PLR establishes that the leasehold was in fact abandoned, 
and that the taxpayer executed the necessary agreements with and 
obtained the required permits from the federal regulators to enable it to 
begin the decommissioning operations giving rise to the purported 
specified liability losses.  

The PLR’s discussion of the factual background underscores the need to 
confirm that the dismantlement operations are required by operation of 
law. In other words, the taxpayer must have incurred costs for equipment 
and pipeline removal, environmental remediation, land restoration, etc., 
pursuant to a present legal obligation to do so. Voluntary projects to 
remove obsolete or redundant equipment for business purposes or to 
minimize potential future liability generally will not be sufficient to classify 
the resulting costs as specified liability losses. 

Nonetheless, if a taxpayer is in fact abandoning offshore leases or 
undertaking any other actions triggering current federal or state 
dismantlement obligations, the resulting costs (such as those described 
above) incurred in a loss year may be eligible for the extended carry-back 
period. When such costs were incurred in an earlier loss year that remains 
open, the taxpayer should consider reviewing its ability to file amended 
returns for those years as well. 
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Environmental Remediation Costs 

In contrast to the relatively narrow application of section 172(f) to the 
costs of dismantling drilling platforms, the provision applies to a broader 
cross-section of taxpayers and costs incurred to satisfy a legal mandate to 
remediate environmental contamination. This provision should apply 
equally to refiners, chemical plants, pipeline operators, terminal and 
storage operations, retail fuel outlets, and similar downstream and 
midstream operations. 

The IDD provides a relatively detailed list of the categories of costs that 
the IRS agrees are includable in computing a specified liability loss under 
this category: 

• Environmental site investigatory costs 

• Preparation of site for cleanup 

• Reimbursement of the EPA or state agency for either investigatory or 
remediation costs incurred by them concerning the site 

• Excavation and disposal of regulated substances found at the site 

• Containment or encapsulation costs not subject to capitalization under 
section 263(a) 

• Excavating, stockpiling, or transporting contaminated soil to a waste 
facility 

• Replacing or backfilling soil 

• Treatment of contaminated soil as necessary 

• Treatment of contaminated water as necessary 

• Monitoring costs to assure success 

• Remediation costs allocated to inventory under section 263A and in 
the year recovered through cost of goods sold23 

  

23    Rev. Rul. 2005-42, 2005-2 C.B. 67; Rev. Rul. 2004-18, 2004-1 C.B. 509. 
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In contrast, the IRS takes the position that the following costs may not be 
included in computing a specified liability loss: 

• Remediation costs for contamination that occurred less than three 
years before the beginning of the tax year 

• Environmental remediation costs allocated to inventory that remains 
on hand at the end of the tax year (ending inventory) 

• Current compliance costs  

• Remediation costs on assets acquired with pre-existing contamination 
EPA or state agency fines or penalties 

• Any voluntary environmental projects, including supplemental 
(beneficial) environmental projects (SEPs/BEPs), even if incurred on or 
adjacent to the contamination site 

• Generally, legal costs are not considered environmental remediation 
expenses for purposes of section 172(f) (e.g., legal costs incurred to 
negotiate EPA consent decrees, to defend against civil or criminal 
charges for violation of environmental laws or regulations, or to defend 
against third-party liability claims) 

• Any capital expenditure subject to section 263(a), including 
construction of ground water treatment facilities, wells, pipes, pumps, 
or other equipment put in place to monitor or treat the soil or water. 

As with dismantlement activities, the taxpayer’s ability to classify costs as 
specified liability losses will require showing that the costs are arising 
under a federal or state obligation relating to acts that occurred at least 
three years before the costs were incurred. Again, unlike costs incurred 
for drilling platform dismantlement, this category of specified liability 
losses potentially benefits a wide cross-section of the energy industry 
spanning from the well head to the retail outlet. 

Taxpayers in a loss position who currently or recently engaged in 
environmental remediation activities should review their books and 
records to identify potentially eligible cleanup costs undertaken under a 
legal mandate, versus those undertaken for contractual, risk-management, 
or other reasons.  
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Land Reclamation 

Governmentally mandated land reclamation costs are the third category 
likely to be of particular interest to the energy industry.  

Land reclamation with respect to coal mines generally is required pursuant 
to the Surface Mining Control and Reclamation Act of 1977 (“SMCRA”). 
Separate state laws may require land reclamation for non-coal mine or 
quarry reclamation, with the requirements generally depending upon the 
type of minerals produced. Land reclamation costs potentially includible in 
computing specified liability losses include: 

• Dismantling surface facilities 

• Contouring and grading of land 

• Placing subsoil and topsoil or an approved substitute on the graded 
area 

• Reseeding with native vegetation, crops and/or trees, and 

• Future monitoring to assure success 

As PLR 201105009 demonstrates, however, the concept of land 
reclamation for purposes of section 172(f) applies more broadly than to 
mineral mines and quarries. Instead, the PLR concludes that an 
exploration and production company’s costs to restore sub-surface land to 
its pre-disturbed state qualify as land reclamation costs for this purpose. 
Although not discussed in the PLR, the same result should obtain for 
restoring the site of any extractive activity to its pre-disturbed state so 
long as the restoration activity is undertaken under a statutory or 
regulatory obligation.  

Similarly, the PLR identifies as eligible land reclamation costs those 
incurred in removing decommissioned pipelines, as well as costs incurred 
to clear the sea floor of all obstructions in accordance with applicable 
federal regulations.24 Again, while the PLR discussion focuses on sub-sea 
operations, the same rationale and conclusion should apply to surface 
activities as well. 

  

24    30 CFR §250.1740 through 1743. 
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One of the critical tasks in sustaining the application of section 172(f) to 
land reclamation costs is documenting that the activities are restoring land 
that was disturbed more than three years prior to the year in which the 
costs are incurred. For example, while costs incurred to backfill areas 
excavated within the prior three years are not eligible, the taxpayer may 
treat as specified liability losses amounts incurred for concurrent 
backfilling (with material from the current extraction process) of land 
disturbed three years prior to the tax year.  

Land reclamation costs with respect to which the taxpayer elected to 
apply section 468 may not be treated as specified liability losses. 
Section 468 is an elective provision allowing taxpayers to accrue and 
deduct certain mine reclamation and solid waste disposal property closing 
costs prior to satisfaction of the economic performance requirement. 

Planning Considerations 

Section 172(f) provides a potentially valuable source of cash tax savings 
for members of the energy industry struggling with the effects of falling 
commodity prices.  

Companies engaged in upstream operations should carefully review 
otherwise deductible expenditures incurred in loss years that remain open 
for costs incurred in plugging and abandoning wells, abandoning leases, 
removing equipment (including pipelines), and other activities incident to 
reduced production.  

Similarly, midstream operators of pipelines, terminal, and storage facilities, 
as well as downstream operators of refineries, chemical plants, retail fuel 
outlets, and similar facilities should review deductible expenditures 
incurred in open loss years for potentially eligible costs for environmental 
remediation or land restoration activities. 

Other categories of specified liability losses not discussed in detail in this 
article—in particular, workers compensation and product liability claims—
also should be considered as part of this review. 

Subject to the limitations discussed previously, the ability to identify and 
document the eligibility of some or all of the taxpayer’s environmental 
cleanup, land reclamation, and dismantlement costs for the extended 
carryback allowed by section 172(f) may allow the taxpayer to recover any 
resulting overpayments arising in earlier tax years. 
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The “quick refund” process available by filing IRS Form 1139, Corporation 
Application for Tentative Refund, provides a particularly attractive 
alternative for companies entitled to this benefit. This process generally 
results in the taxpayer receiving the refund within 45 days of filing the 
claim, and the IRS must pay the claim within 90 days. The window for 
doing so is limited, however, as the taxpayer must file the Form 1139 
within 12 months after the end of the loss year. After that period, the 
overpayments may be claimed by the filing of amended returns for any 
open year in which the specified liability loss occurs.  
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