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In the absence of an order for transfer of jurisdiction, Additional 
Commissioner of Income-tax cannot exercise the functions of the 

Assessing Officer      

Background 

Recently, the Delhi Bench of the Income-tax Appellate 
Tribunal (the Tribunal) in the case of Mega Corporation 
Ltd.

1
 (the taxpayer) held that in the absence of an order 

for transfer of jurisdiction, the Additional Commissioner 
of Income Tax (Additional CIT) cannot exercise the 
functions of the Assessing Officer (AO). Therefore, the 
order of assessment framed by the Additional CIT is 
without jurisdiction.  

The Tribunal observed that Additional CIT ipso facto 
cannot exercise the powers or perform the functions of 
an AO under the Act. He/she can perform the functions 
and exercise the powers of an AO, only if he/she is 
specifically directed under Section 120(4)(b)

 2
 of the Act. 

Facts of the case 

 

 During the Assessment Year 2006-07, the taxpayer 
had furnished a return of income declaring an 
income of INR42.78 million. The said return was 
assessed by the Additional CIT at an income of 
INR91.06 million under Section 143(3) of the 
Income-tax Act, 1961 (the Act). 

 
 

__________________ 

1
 Mega Corporation Ltd. v. ACIT (ITA No. 102/Del/2014) – Taxsutra.com 

2
 The CBDT may, by general or special order, and subject to such conditions, 

restrictions or limitations as may be specified therein empower the Director 
General or Chief Commissioner or Commissioner to issue orders in writing that 
the powers and functions conferred on, or as the case may be, assigned to, the 
AO by or under this Act in respect of any specified area or persons or classes of 
persons or incomes or classes of income or cases or classes of cases, shall be 
exercised or performed by an Additional Commissioner or an Additional Director 
or a Joint Commissioner or a Joint Director, and, where any order is made under 
this clause, references in any other provision of this Act, or in any rule made 
thereunder to the Assessing Officer shall be deemed to be references to such 
Additional Commissioner or Additional Director or Joint Commissioner or a Joint 
Director, by whom the powers and functions are to be exercised or performed 
under such order, and any provision of this Act requiring approval or sanction of 
the Joint Commissioner shall not apply. 

 

 The taxpayer claimed that that the aforesaid 
assessment framed by the Additional CIT is 
without jurisdiction since the Additional CIT who 
framed the impugned assessment was not an AO 
under Section 120(4)(b) of the Act read with 
Section 2(7A)

3
 of the Act. Further, there was no 

order under the Act for transfer of jurisdiction from 
the Deputy Commissioner of Income Tax (DCIT) 
to the Additional CIT. 
 

 The Commissioner of Income-tax (Appeals) 
[CIT(A)] rejected the claim of the taxpayer and 
held that the taxpayer had not challenged the 
jurisdiction or authority of the AO to make the 
assessment itself at the stage of assessment and 
once the taxpayer had subscribed to the 
jurisdiction and participated in the assessment 
proceedings, the said contention is not tenable.  
 

Tribunal’s ruling 

 

 A plain reading of Section 2(7A) of the Act 
provides that an AO means the ‘Assistant 
Commissioner’ or ‘Deputy Commissioner’ or 
‘Assistant Director’ or ‘Deputy Director’ or ‘Income 
Tax Officer’ who is vested with the relevant 
jurisdiction by virtue of the directions or orders 
issued under Section 120(1) or 120(2) or any 
other provision of this Act. 

 
 
___________ 
 
3
 Assessing Officer means the Assistant Commissioner or Deputy 

Commissioner or Assistant Director or Deputy Director or the Income-tax 
Officer who is vested with the relevant jurisdiction by virtue of directions or 
orders issued under sub-section (1)or sub-section (2) of Section 120 or any 
other provision of this Act, and the Additional Commissioner or Additional 
Director or Joint Commissioner or Joint Director who is directed under clause 
(b) of sub-section (4) of that section to exercise or perform all or any 16 of 
the powers and functions conferred on, or assigned to, an Assessing Officer 
under this Act;” 
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   Further, the second part of the above Section 

provides that the AO, inter alia, means an Additional 
CIT who is directed under Section 120(4)(b) of the 
Act to exercise or perform all or any of the powers 
and functions conferred on or assigned to an AO 
under the Act. In other words, an Additional CIT can 
only be directed under Section 120(4)(b) of the Act 
to act as an ‘Assistant Commissioner’ or ‘Deputy 
Commissioner’ or ‘Assistant Director’ or ‘Deputy 
Director’ or ‘Income Tax Officer’ under the Act.  
 

 The said provision provides that Central Board of 
Direct Taxes (CBDT) may by a general or special 
order empower the powers and functions conferred 
on or as the case may be, assigned to, an AO to an 
Additional CIT or an Additional Director or a Joint 
Commissioner or a Joint Director.  
 

 The position which emerges is that an Additional CIT 
ipso facto cannot exercise the powers or perform the 
functions of an AO under the Act. He/she can 
perform the functions and, exercise the powers of an 
AO, only if he/she is specifically directed under 
Section 120(4)(b) of the Act. The said conclusion is 
also supported by the decision of the Tribunal in the 
case of Prachi Leathers Pvt. Ltd

4
. A similar view has 

also been expressed in the case of City Garden
5
. 

 

 The present case has not been challenged by the 
tax department either by placing on record, any 
order or any notification, supporting the position that 
an order was made under Section 120(4)(b) of the 
Act so as to confer jurisdiction of the Additional CIT 
to exercise the powers or perform the functions of an 
AO under Section 2(7A) of the Act read with Section 
120(4)(b) of the Act. The assessment order so 
framed is without jurisdiction in as much as the 
Additional CIT did not have the requisite mandate 
power under the law to frame the assessment under 
Section 143(3) of the Act. 
 

 Section 120(1) of the Act stipulates that the powers 
and functions of an income tax authority shall be 
confined and restricted to the powers and functions 
conferred or assigned by the CBDT under the Act. 
Further, Section 120(2) of the Act enables the CBDT 
under Section 120(1) to even authorise an income 
tax authority to issue an order in writing for exercise 
of powers and function by subordinate income tax 
authorities. 
 

 Section 120(2) of the Act does not in any manner 
provide that the CIT can authorise an Additional CIT 
to perform the functions and exercise the powers of 
an AO.  
 

 

____________ 
 
4
 Prachi Leathers Pvt. Ltd. v. ACIT (ITA No. 744/Lucknow/04, dated 29 March 

2010) 
5
 City Garden v. ITO [2012] 21 taxmann.com 373 (Jodhpur) 

 

 

 

 

 

 

 The order passed by an Additional CIT is neither 
an order under Section 120(4)(b) of the Act nor it 
otherwise directs the Additional CIT to exercise or 
perform all or any of the powers and functions 
conferred on or assigned to an AO under the Act. 
 

 The decision in the case of British India 
Corporation Ltd.

6
 does not apply to the facts of 

the present case, since in this case the issue was 
about the lack of jurisdiction of an Additional CIT 
to exercise the powers and perform the functions 
of an AO under the Act.  
 

 Relying on the decision of the Delhi High Court in 
the case of Valvoline Cummins Ltd.

7
 it has been 

held that an assessment has to be completed by 
the authority who has initiated the proceedings for 
making an assessment. Any other authority can 
take over the proceedings only after a proper 
order of transfer under Section 127(1) or 127(2) 
of the proceedings.  
 

 The tax department has not brought any order for 
the transfer of proceedings from the DCIT to the 
Additional CIT; and therefore the Additional CIT 
took over the assessment proceedings without 
there being an order under Section 127(1) of the 
Act. Consequently, the assessment made by the 
Additional CIT was illegal and bad in law for want 
of jurisdiction. 

 

Our comments 

In the instant case, the Delhi Tribunal held that the tax 
department has not brought any order for transfer of 
proceedings to the Additional CIT; and therefore the 
Additional CIT took over the assessment proceedings 
without there being an order under Section 127(1) of 
the Act. Consequently, the assessment made by the 
Additional CIT was illegal and bad in law for want of 
jurisdiction. 

The Tribunal observed that the Additional CIT can 
perform the functions and exercise the powers of an 
AO only if he/she is specifically directed under 
Section 120(4)(b)

 
of the Act. 

 
 
 
 
 
 
 
 
______________ 
 
6
 CIT v. British India Corporation Ltd. [2011] 337 ITR 64 (All) 

7
 Valvoline Cummins Ltd [2008] 307 ITR 103 (Del) 
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