
 

© 2015 KPMG LLP, a UK limited liability partnership and a member firm of the KPMG network of independent member firms affiliated 
with KPMG International Cooperative (“KPMG International”), a Swiss entity. All rights reserved. 1 

Employment intermediaries: penalties 

The Finance Bill makes an amendment to s100 TMA 1970 so that an officer of HMRC can apply a 
penalty for late or incorrect reporting without having to go through the First Tier Tribunal.  This 
provides HMRC with more flexibility to apply penalties in cases of non or late reporting.   

Intermediary reporting requirements 
 

HM Revenue & Customs (HMRC) have previously consulted on the use of intermediaries (agencies, 
employment businesses and Personal Service Companies (PSCs) etc) for labour supply.  Following 
the consultation specific legislation at section 44 ITEPA 2003 was introduced, with effect from 6 April 
2014.  This essentially applies PAYE/NIC where the worker supplied is subject to supervision, 
direction or control (SDC) and non-employment income is paid to the worker.   

Section 716B ITEPA 2003 and regulations 84E and regulation 84F of the Income Tax (PAYE) 
Regulations 2003 apply a reporting requirement in certain circumstances where the legislation in s44 
ITEPA does not apply.  From 6 April 2015, where an entity is a specified employment intermediary as 
set out at regulation 84E, (broadly, where at any point in a year it supplied more than one individual, 
not on the UK Continental Shelf, to an end user and acts as an agency), it is required to submit 
quarterly reports to HM Revenue & Customs (HMRC).  The first such report will be due on 5 August 
2015 (covering the period 6 April 2015 to 5 July 2015).   

Clause 18 Finance (No. 2) Bill 2015 

HMRC have stated that automatic penalties will apply for late, incomplete or incorrect reports.  
Clause 18 of the Finance Bill makes a change to section 100 TMA 1970, to support this.  Without the 
amendment, HMRC would be required to go via a tax tribunal to impose any penalty.  This did not 
provide the flexibility they consider is required and, therefore, this clause introduces a provision 
which will allow an officer of HMRC to determine personally, and without recourse to a tribunal, 
when a penalty will be applied. 

Level of penalties 

The penalties that can be imposed for late, incomplete or incorrect returns are £250 for a first 
offence, £500 for a second offence and £1,000 for a third or other subsequent offences in a 12 
month period.  If 12 months have elapsed between offences the penalty resets to £250 in a new 12 
month period.  In addition to this, HMRC could choose to impose daily penalties where there is a 
“continued failure” to submit reports on time. 

KPMG comment 

It is important that businesses which supply workers to others in circumstances where the revised 
section 44 ITEPA 2003  will not apply (and where there is, therefore, no PAYE/NIC obligation on the 
intermediary), consider carefully if they will nonetheless be a specified employment intermediary and 
therefore have a quarterly reporting responsibility.  This will be an easier decision for agencies or 
employment businesses but could apply to others in a situation where they obtain the services of 
workers not already under PAYE/NIC and onward supply them to their clients.   

As the first reports are due later this year, it would be prudent to consider if this might apply to your 
business now, possibly as part of a larger labour supply review, in order to avoid the possibility of non 
reporting penalties. 
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