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Services in connection with procurement of goods are taxable as FTS under 

the India-China tax treaty    

Background 

 
Recently, the Authority for Advance Rulings (AAR) in the 
case of Guangzhou Usha International Ltd

1
 (the 

applicant) held that service fees received by the 
applicant for providing services in connection with 
procurement of goods are taxable as Fees for Technical 
Services (FTS) under the India-China tax treaty (the tax 
treaty). The AAR observed that the applicant has 
knowledge in the specialised field of evaluation of credit, 
organisation, finance and production facility of an 
organisation, market research, etc. The nature of these 
services in a specialised field would fall within the ambit 
of the term ‘consultancy services’. Accordingly, the AAR 
held that the service fees received by the applicant from 
the Indian company for providing such consultancy 
services are taxable in India. 
 
The AAR observed that the expression ‘provision of 
services’ under FTS Article in India-China tax treaty is 
much wider in scope than the expression ‘provision of 
rendering of services’ used in Pakistan-China tax treaty. 
Based on this distinction it is observed that the 
expression ‘provision of services’ will cover the services 
even when these are not rendered in the source state as 
long as these services are used in the source state. 
 

Facts of the case 

 

 The applicant is a company registered under the 
laws of China. The share capital of the applicant is 
held by Usha International Limited (UIL), having its 
registered office in India. 

 
 

__________________ 

1
 Guangzhou Usha International Ltd. (AAR No 1508 of 2013) – Taxsutra.com 

 The applicant has been set-up to carry on the 
business of import and export and also to provide 
services relating to the business of household 
electrical appliances and equipments, household 
goods and accessories etc. to the Indian 
company. 
 

 The applicant had entered into a Memorandum of 
Understanding (MOU) with UIL for providing 
services in connection with the procurement of 
goods by UIL from vendors in China. 
Subsequently, the MOU was converted into a 
service agreement.  
 

 In terms of the service agreement, the applicant 
has to render services to UIL in the form of new 
supplier’s development, new products 
development, market research, price, payment 
term, safety/performance/endurance test, review 
of quality system, quality system, inspection 
through SGS, interaction with vendors, 
information sharing with UIL. Further, the 
applicant is eligible for service fee at cost plus 
mark up at the rate of 10 per cent.  
 

 The UIL while making the payment of service fee 
to the applicant company had deducted tax at 
source at the rate of 10 per cent, considering the 
payment in the nature of FTS in terms of Article 
12 of the tax treaty. 

 

Issue before the AAR 

 

 Whether service fees received for providing 
services in connection with procurement of goods 
are taxable in India? 
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AAR’s ruling 

 

 The AAR referred the India-China tax treaty and 
China-Pakistan tax treaty and observed that it is 
necessary to point out the distinction between the 
two tax treaties. In the India-China tax treaty, the 
expression used is ‘provision of services of 
managerial, technical or consultancy nature’ while in 
the China-Pakistan tax treaty the expression used is 
‘provision of rendering of any managerial, technical 
or consultancy services’.  

 A similar issue had arisen before the AAR in the 
case of Inspectorate (Shanghai) Limited

2
, wherein 

the AAR in context of the India-China tax treaty, has 
held that: 

 A literal interpretation to a tax treaty, which 
renders tax treaty provisions as unworkable and 
which is contrary to clear and unambiguous 
scheme of the treaty has to be avoided. 

 The scope of the expression ‘provision for 
services’ is much wider in scope than the 
expression ‘provision for rendering of services’ 
and will cover the services even when these are 
not rendered in the other contracting state, as 
long as these services are used in the other 
contracting state. 

 Therefore, the technical service is clearly covered 
by Article 12(4) of the treaty. This position is 
further clarified, and is specifically covered by the 
deeming fiction under Article 12(6) of the tax 
treaty as well.  

 The impugned payment to the Chinese company, 
therefore, is covered by the scope of FTS within 
the meanings assigned to that expression under 
Article 12 of the tax treaty and is taxable in India.  

 The expression ‘provision of services’ is not defined 
anywhere in the tax treaty. The decisions

3
 relied on 

by the applicant are distinguishable on the facts of 
the present case. In this case, the AAR is concerned 
only with the India-China tax treaty. Any other tax 
treaty either between India and other country or 
between China and other country, cannot influence 
the scope of the India-China tax treaty. 
 

 The distinction between these two tax treaties clearly 
points out that the scope of ‘provision of services’ as 
in the India-China tax treaty is much wider than that 
of ‘provision of rendering of services’ as in the 
Pakistan-China tax treaty. Based on this distinction 
the AAR in the case of Inspectorate (Shanghai) 
Limited held that ‘provision of services’ will cover the  

_______________ 
2
 Inspectorate (Shanghai) Limited [AAR No.1005 of 2010] (AAR)  
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 Carborandum Co. v. CIT [1977] 108 ITR 335 (SC), Ishikawajima Harima Heavy 

Industries Ltd. v DIT [2007] 208 ITR 408 (SC), Clifford Chance v. DCIT [2009] 
318 ITR 237 (Bom), Voest Alpine A.G. [2015] 55 taxmann.com 489 (Del) 

 

 

 

 

 

services even when these are not rendered in the 
other contracting state (i.e. India in this case) as 
long as these services are used in the other 
contracting state (i.e. India in this case). 

 The Mumbai Tribunal in the case of Ashapura 
Minichem

4
 had held that if at all the contrast with 

the China-Pakistan tax treaty shows something, 
this contrast shows that the India-China tax treaty 
intends to follow the source rule, while the China-
Pakistan tax treaty gives up the source rule for 
FTS. 
 

 On a perusal of the list of services provided in the 
service agreement, it indicates that the applicant 
is not only identifying the products but also 
generating new ideas for UIL after conducting 
market research. It is also evaluating the credit, 
organisation, finance, production facility, etc. and 
based on this evaluation it is giving advice in the 
form of a report to UIL. 
 

 Such an evaluation can only be given by an 
expert in the specific area. The applicant is also 
providing information on new developments in 
China with regard to technology/product/process 
upgrade. These are specialised services requiring 
special skill, acumen and knowledge. These 
services are definitely in the nature of consultancy 
services. 
 

 What is to be seen in such cases is whether the 
recipient intended and desired to utilise expert 
services of qualified and experienced 
professionals in the absence of its own ability to 
evaluate and review technical and financial 
competence of various organisations. Since UIL 
was unable to do this on its own and could not 
find any professional in India for this purpose, it 
had to approach the applicant located in China, 
who offered these services. 
 

 The Supreme Court in the case of GVK Industries 
& Anr

5
 held that consultancy services necessarily 

entails human intervention. The consultant, who 
provides the consultancy service, has to be 
human being. A machine cannot be regarded as 
a consultant. 
 

 On perusal of the service agreement, it is clear 
that the applicant had the skill, acumen and 
knowledge in the specialised field of evaluation of 
credit, organisation, finance and production 
facility of an organisation, in conducting market 
research, in giving expert advice for improvement 
of high quality of standards, advising on new 
developments in China with regard to 
technology/product/process up gradation. 

____________ 
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 Ashapura Minichem v. ADIT [2010] 40 SOT 220 (Mum) 
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 GVK Industries & Anr v. ITO & Anr [2015] 54 taxmann.com 347( SC) 
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 The UIL asks for advice from the applicant and 
refers to the source of information provided by the 
applicant. The nature of these services in a 
specialised field would fall within the ambit of the 
term ‘consultancy services’. Accordingly, it has been 
held that the amount of service fees received by the 
applicant from UIL for providing consultancy services 
is taxable in India. 

 

Our comments 

 
The AAR in this case held that service fees received by 
the applicant for providing services in connection with 
procurement of goods are taxable as FTS under the 
India-China tax treaty. The AAR observed that the 
applicant has knowledge in the specialised field, which 
would fall within the ambit of the term ‘consultancy 
services’. Accordingly, the AAR held that the amount of 
service fees received by the applicant from the Indian 
company for providing consultancy services is taxable in 
India. 
 
The AAR observed the difference between the 
expression ‘provision of services’ and ‘provision of 
rendering of services’. The scope of ‘provision of 
services’ is wider than ‘provision of rendering of 
services’. Based on this distinction, the AAR observed 
that the expression ‘provision of services’ will cover the 
services even when these are not rendered in the source 
state as long as these services are used in the source 
state. 
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