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The Australian Treasury released draft enabling legislation and explanatory 
memorandum for the implementation of the Common Reporting Standard (CRS) 
on 18 September 2015 for pubic consultation. The public consultation period is 
open until 9 October 2015. 
 
KPMG’s initial observations about the draft enabling legislation and explanatory 
memorandum are:    

 
• The Australian Treasury is proposing transitional provisions to allow 

Reporting Financial Institutions an additional 12 months to implement CRS.  
This means that whilst the commencement date of CRS is expected to be 1 
January 2017, the Australian Treasury will allow Reporting Financial 
Institutions up to 1 January 2018 to comply with the first obligations that 
relate to the identification of new accounts. Should a Reporting Financial 
Institution take advantage of the transitional provisions, it must inform the 
ATO of that election.  

• The draft enabling legislation is similar to the FATCA implementing 
legislation, where it references the CRS and compels Reporting Financial 
Institutions to comply. In addition, the draft enabling legislation references 
the CRS commentary and requires Reporting Financial Institutions apply the 
CRS consistent with the CRS Commentary. Therefore, this means that 
Australian Financial Institutions will be required to consider both the CRS 
and the CRS Commentary for implementation. 

• The scope of Financial Institutions that must comply with CRS is greater 
than under FATCA.  The scope of CRS includes Financial Institutions with low 
value accounts and Financial Institutions with local client bases, such as 
Credit Unions. These Financial institutions were previously excluded under 
FATCA.  

• All jurisdictions outside of Australia are to be treated as Reportable 
Jurisdictions. This means that a Reporting Financial Institution will have to 
determine the tax status of all relevant customers and not just customers 
from the jurisdictions that have implemented CRS. This will allow Reporting 
Financial Institutions to develop scalable self-certification solutions that 
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only need to be implemented once, rather than each time a new jurisdiction 
commits to the CRS.         

• Customers who make false or misleading Self-Certifications to Reporting 
Financial Institutions may be subject to penalties under the Taxation 
Administration Act 1953.  

• Australian Reporting Financial Institutions will be allowed to make any of 
the elections permitted within the CRS. This provides Reporting Financial 
Institutions with the flexibility to meet its obligations in a manner that is 
suited to its circumstances. 

• A Reporting Financial Institution that does not maintain any reportable 
accounts for CRS, will not be required to submit CRS reports to the 
Australian Taxation Office (ATO). This is the same for FATCA and means 
that nil reports will not need to be produced and submitted. 

• A Reporting Financial Institution will be allowed to use either US or 
Australian dollars to determine the appropriate thresholds. For example, 
under FATCA the threshold for a high value account is US$1m. For CRS, a 
Reporting Financial Institution can treat the threshold for a high value 
accounts as either US$1m or AU$1m.  

• The ATO will publish a list of jurisdictions that it will consider Participating 
Jurisdictions for 2016 and 2017, where those jurisdictions are publicly and 
at a government level, committed to implement the CRS by 2018, but 
haven’t yet done so. This means that the ‘look through’ requirement for the 
due diligence of Investment Entities will only be required for those 
Investment Entities that are resident in jurisdictions not on the published 
list. 

• The Reporting obligations for Reporting Financial Institutions will operate 
on a self-assessment basis. The ATO may seek to subsequently validate the 
accuracy of this information, particularly if there are any potential 
compliance risks. 

 
Further information on the draft enabling legislation and explanatory 
memorandum can be found on Australian Treasury’s consultation and submissions 
website.   
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