
 

 

SALT Alert! 2015-17: Minnesota Tax 
Court Rejects Compact Election 
On June 19, 2015, the Minnesota Tax Court held that a taxpayer could 
not apportion its income to Minnesota using the Multistate Tax 
Compact’s evenly-weighted three factor apportionment formula in lieu of 
the more heavily-weighted sales factor formula mandated by the 
Legislature. In making this decision, the court concluded that the 
Legislature was not contractually obligated to furnish the election or 
refrain from repealing the election. 
 
Background 
Minnesota lawmakers enacted the Compact in 1983. Articles III and IV 
of the Compact provide that taxpayers have the option of using the 
UDITPA allocation and apportionment rules or utilizing state-specific 
apportionment provisions. In 1987, Minnesota lawmakers repealed 
Articles III and IV, and enacted legislation requiring taxpayers to use a 
more heavily weighted sales factor unless, of course, the taxpayer 
petitioned for and was granted permission to use an alternative 
apportionment formula.  Post-1987, Minnesota remained a member of 
the Commission in good standing.  
 
The taxpayer, Kimberly Clark, filed original Minnesota tax returns 
utilizing the more heavily-weighted sales factor formula found in Minn. 
Stat. 290.191 subd. 2. Several years later, Kimberly Clark filed 
amended returns applying the Compact’s evenly-weighted three-factor 
formula. On its amended returns, the taxpayer requested a refund of 
$1,205,749. The Department denied the refund requests. The taxpayer 
subsequently filed suit in tax court, alleging that the legislature enacted 
the Compact in 1983 and from that point on was contractually obligated 
to offer the Compact election and to refrain from using its sovereign 
power to repeal the election.  Although Minnesota’s constitution clearly 
states that “[t]he power of taxation shall never be surrendered, 
suspended or contracted away,” the taxpayer argued that the enactment 
of the Compact did not violate this constitutional prohibition because 
Minnesota could withdraw from the Compact at any time. Furthermore, 
although a State’s contractual surrender of power must normally be in 
unmistakably clear language, the taxpayer argued that this requirement 
was inapplicable to interstate compacts, the very purpose of which was 
to surrender sovereign power. Kimberly Clark argued that the 
legislature’s elimination of Articles III and IV was in violation of the state 
and federal Constitutions’ prohibition against impairment of contracts, 
and therefore the court must recognize the continued viability of the 
Compact election. In the taxpayer’s view, this attempted elimination 
violated the Compact Clause of the U.S. Constitution and the contract 
clauses found in both the Minnesota and U.S. Constitutions. 

  



 
The Decision 
In its rather lengthy motion for summary judgment, the court concluded 
that the taxpayer had failed to prove beyond a reasonable doubt that the 
Legislature’s repeal of Articles III and IV was an unconstitutional 
violation of the state and federal contracts clauses.  In reaching this 
decision, the court first rejected the Commissioner’s claim that the 
Compact is actually a model law with only advisory effect. In the court’s 
view, the Commissioner merely asserted that the Compact was a model 
law but failed to argue for this position. Because the Commissioner 
never argued the position, the argument was waived. 
 
Rather, the court focused on the unmistakability doctrine, which 
provides that government contracts must be strictly construed against 
the relinquishment of sovereign power.  After rejecting Kimberly Clark’s 
claim that the unmistakability doctrine does not apply to interstate 
compacts, the court concluded the doctrine applied to Kimberly Clark’s 
claim in particular, as its requested relief would block the exercise of a 
sovereign power of the state.  
 
In addition to being strictly construed, the unmistakability doctrine 
requires that the state’s limitation to tax in the future must be in 
language and terms “too clear to admit of doubt.”  The court, after 
reviewing the Compact, concluded that no provision contained therein 
constituted a clear and unmistakable promise that the state would not 
alter or repeal the election.   
 
Although the legislature did not expressly promise to refrain from 
exercising its sovereign power when it adopted the Compact, the court 
also considered whether the Compact’s history and the party states’ 
course of performance supported a conclusion that Minnesota had 
intended to surrender its power. The court concluded that it did not. 
Notably, besides Minnesota, at least 13 other current or former 
Compact members had similar language prohibiting the state from 
surrendering or contracting away taxing authority.  In the court’s view, it 
was unlikely that the Compact’s drafters would have drafted an 
agreement that so many states had questionable authority to enact and 
would be subject to multiple challenges. This would hardly have 
advanced the states’ objective of appeasing Congress.  Moreover, the 
party states’ course of conduct indicated that when Minnesota adopted 
the Compact in 1983 it could not have reasonably understood that the 
Compact was intended to require party states from using their sovereign 
authority to alter the apportionment election.  
 
Next Steps  
It remains to be seen whether the taxpayer will appeal to the Minnesota 
Supreme Court. In the interim, please contact Jodie Scott at (612) 305-
5210 or Mike O’Brien at (612) 305-5441 with questions. 
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