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Despite substantial single party purchases, there is no associated 
enterprise relationship, as requirement of influence over pricing and other 
conditions relating thereto, are not satisfied      

Background 

 

Recently, the Pune Bench of the Income-tax Appellate 
Tribunal (the Tribunal) in the case of W. B. Engineers 
International Private Limited

1
 (the taxpayer), upheld the 

findings given by the Dispute Resolution Panel (DRP) 
that merely having substantial single party purchases will 
not demonstrate influence on pricing and other 
conditions in the instance of no associated enterprise  
(AE) relationship. The Tribunal observed that the bare 
perusal of the various clauses of the distribution 
agreement entered into by the taxpayer with the foreign 
third party shows that both are independent parties, thus 
transfer pricing provisions are not applicable to the 
taxpayer. 
 

 Facts of the case 

 The taxpayer was engaged in trading, sales and 
services of earth moving equipment, mining 
equipment, steel items, fuel energisers and also into 
agency business. The taxpayer had entered into a 
distribution agreement with Terex GB Ltd., 
registered at northern Ireland for distributing the 
products in India. The taxpayer imported substantial 
amount of trading equipments from a group 
company of Terex GB Ltd., i.e. Finlay Hydrascreens 
Omagh Ltd. (FHOL) which is a wholly owned 
subsidiary of Terex Corporation.   

 During the course of transfer pricing assessment, 
the Transfer Pricing Officer (TPO) contended that as 
a substantial portion of the purchases of the 
taxpayer was from FHOL, the foreign company 
exercises complete influence on the activities of the 
taxpayer. Accordingly, the transfer pricing provisions 
is applicable in case of the taxpayer.  

__________________ 
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 The taxpayer contended that it is only the 
distributor and not an AE of FHOL. Also, the 
taxpayer submitted that FHOL have other 
distributors in India as well. The taxpayer argued 
that the foreign company does not exercise any 
control over the taxpayer.  
 

 However, the TPO argued that substantial 
purchases (95.43 per cent) were made from a 
single party. Thus, the TPO held that the taxpayer 
was an AE of Terex Corporation. Accordingly, the 
TPO held that the taxpayer was liable to get 5 per 
cent commission of the net sales value for the 
orders which were directly executed by the foreign 
company. 
 

 Aggrieved by the adjustments made by the TPO, 
the taxpayer appealed before the DRP. Based on 
the distribution agreement, the DRP observed 
that the taxpayer has not influenced the prices 
and other conditions relating thereto of Terex GB 
Ltd. Thus, the second condition required under 
Section 92A(2)(i) of the Income-tax Act, 1961 (the 
Act) which reads as ‘the goods or articles 
manufactured or processed by one enterprise, 
are sold to the other enterprise or to persons 
specified by the other enterprise, and the prices 
and other conditions relating thereto are 
influenced by such other enterprise’ is not 
satisfied. The DRP further observed that the 
relevant clauses of the agreement as referred by 
the taxpayer suggest both are independent 
parties. Thus, the DRP held that Terex GB Ltd. is 
not an AE to the taxpayer and transfer pricing 
provisions are not applicable to the taxpayer. 
Accordingly, deleted the transfer pricing 
adjustment.  
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 Further, the DRP observed that the agreement of the 

taxpayer is one of the routine, non-exclusive 
manufacturer-distributor agreements. On the basis 
of the said agreement, if both the persons are 
treated as AEs, then all manufactures and their 
distributors will be considered as AEs and such 
conclusion would be far-fetched.  

 Aggrieved by the action of the DRP, the revenue 
preferred an appeal before the Tribunal. 

Taxpayer’s contentions 

 

 The taxpayer contended that the entire shares of the 
taxpayer are held by the Barreto family and their 
associates; Terex GB Ltd was not a shareholder of 
the taxpayer.  

 The taxpayer referred to Section 92A(2)(i) of the Act 
which provides that two enterprises shall be deemed 
to be AEs if, at any time during the previous year the 
goods/articles manufactured/processed by one 
enterprise, are sold to the other enterprise/to 
persons specified by the other enterprise, and the 
prices and other conditions relating thereto are 
influenced by such other enterprise. The taxpayer 
argued that although the first limb of the said 
provision was fulfilled, however, its second limb i.e. 
influence on prices and other conditions relating 
thereto was not fulfilled in its case. 

 Further, the taxpayer also argued that the above 
Section applies only in cases where the party 
purchasing goods influences the conditions and not 
in cases where the manufacturing entity influences 
the prices and other conditions, as contended by the 
TPO. 

 Further, the taxpayer argued that Terex GB Ltd. has 
no right to influence conditions of the agreement and 
the taxpayer has every right to reject to the proposal 
from Terex GB Ltd. In this regard, the taxpayer 
referred to certain clauses from the distribution 
agreement which provides for right to termination 
and variation to the agreement to both the parties. 

 Thus, Terex GB Ltd., is not an AE of the taxpayer 
and therefore the transfer pricing provisions are not 
applicable. 

Tax department’s contention 

 The tax department relied on the TPO order.   
 

Tribunal’s ruling 

 The Tribunal pointed out that the findings given 
by the DRP stating there was nothing on record 
which would suggest that the taxpayer or Terex 
GB Ltd. has influenced prices and other 
conditions relating to the said agreement/ 
transaction, could not be countered by the 
revenue. Further, the Tribunal observed that 
revenue could not point out any distinguishable 
features so as to take a different view than the 
view taken by the DRP. 

 The Tribunal observed that the bare perusal of 
the various clauses of the distributor agreement 
shows that both the parties in the said transaction 
are independent to each other.  

 In light of the above reasoning, the Tribunal 
upheld the decision of DRP and confirmed that 
Terex GB Ltd. is not an AE of the taxpayer as the 
conditions under Section 92A(2)(i) are not 
satisfied. Accordingly, upheld that transfer pricing 
provisions are not applicable in the case of the 
taxpayer. 

 

Our comments 

 
The decision of the Pune Tribunal emphasises on the 
importance of terms and conditions in the agreement 
between the parties, which might have an influence 
on the categorising of entities as AEs.  
 
The decision of the Tribunal could be used to support 
the argument that transfer pricing provisions are not 
applicable to transactions between independent 
parties, merely drawing reference to the terms of the 
agreement. The ruling also clearly sets out that in the 
absence of influence on pricing and other conditions 
by the other enterprise, two unrelated parties cannot 
be treated as deemed AEs.  
 
The information contained herein is of a general 
nature and is not intended to address the 
circumstances of any particular individual or entity. 
Although we endeavor to provide accurate and timely 
information, there can be no guarantee that such 
information is accurate as of the date it is received or 
that it will continue to be accurate in the future. No 
one should act on such information without 
appropriate professional advice after a thorough 
examination of the particular situation. 
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