
 

© 2015 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International 
Cooperative (“KPMG International”), a Swiss entity. All rights reserved. 
 

 
 

KPMG FLASH NEWS 

KPMG in India 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

  

3 September 2015    

Government accepts the recommendation of the A. P. Shah Committee to 

clarify the inapplicability of MAT to FIIs/ FPIs    

Background 

 

The issue of applicability of Minimum Alternate Tax 
(MAT) to Foreign Portfolio Investors (FPIs) is of recent 
origin.  The FPIs [i.e. erstwhile foreign institutional 
investors] have been investing in India for more than two 
decades and this issue was never raked by the Indian 
Tax Authorities (ITA) until the Authority for Advance 
Ruling (AAR) in the case of Castleton Investment 
Limited

1
 (Castleton) ruled that MAT provisions were 

applicable to foreign companies even when they did not 
have any place of business/ permanent establishment in 
India.  Pertinently, in Castleton’s case the AAR departed 
from its earlier rulings in case of The Timken Company

2
  

and Praxair Pacific Limited
3
  where it had ruled that MAT 

was inapplicable to foreign companies unless they had 
physical presence in India.  The judgment of the AAR in 
Castleton’s case has been challenged before the 
Supreme Court of India. 
 
The confusion aggravated pursuant to the amendments 
to Section 115JB of the Income-tax Act, 1961 (the Act) 
which mentioned that exclusion of capital gains, interest, 
royalty or income by way of fees for technical services 
for computation of book profits in case of foreign 
companies was applicable from 1 April 2015 and was 
thus prospective in nature. 
 
In the wake of Castleton’s judgment and the 
amendments to the provisions of Section 115JB of the 
Act specifically being made applicable prospectively, the 
ITA started issuing notices to FPIs for assessing their 
income considering MAT provisions as well. 
 
 
 
________________ 
 
1
 Castleton Investment Ltd [2012] 348 ITR 537 (AAR). 

2
 The Timken Company [2010] 326 ITR 193 (AAR) 

3
 Praxair Pacific Limited [2010] 326 ITR 276 (AAR) 

The government, taking cognisance of the issue, 
formed a three member committee to look into this 
matter.  The members of the Committee were Justice 
A.P. Shah as Chairman (Former Chief Justice of 
Delhi HighCourt and currently Chairman of Law 
Commission of India), Dr. Girish Ahuja (Chartered 
Accountant and formerly Associate Professor of 
Commerce, Shri Ram College of Commerce, 
University of Delhi) and Dr. Ashok Lahiri (Formerly 
Chief Economic Adviser & Executive Director, ADB 
and currently Chairman of High Level Committee to 
interact with Trade and Industry on tax laws) as 
Members.  The Committee after having detailed 
consultations with organisations within the industry, 
Chartered Accountant Firms, Officials from the 
Central Board of Direct Taxes (CBDT) and eminent 
advocates submitted its final report to the Ministry of 
Finance on 25 August 2015.   
 
The findings and recommendations of the Committee 
are summarised below. 

 

Summary of the findings of the report 

 
Legislative history of MAT provisions  
 
The Committee noted that: 

 The budget speech providing for levy of MAT in 
the year 1987 and 2002 made reference only to 
domestic companies.   

 The circulars issued in the context of Section 
115JB of the Act (and erstwhile Sections 
providing for MAT levy) compared the rate of 
MAT levy to the rate of tax applicable to domestic 
companies only and no reference was ever made 
to rate of tax applicable to foreign companies.  
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   The MAT provisions were extended to electricity, 

banking and non-life insurance companies by 
amending the provisions of Section 115JB of the Act 
in 2012.  Before 2012, these companies were not 
amenable to the provisions of Section 115JB of the 
Act as they did not prepare their Profit & Loss 
Account (P&L Account) as per the Companies Act, 
1956 (Companies Act).  If the intention was to apply 
MAT provisions to FPIs, the matter should have 
been clarified as it was done in case of electricity, 
banking and non-life insurance companies. 

Contextual interpretation of the term ‘company’ 

The Committee is of the view that the context of Section 
115JB requires that the word ‘company’ be restricted to 
include only companies covered by the regulatory 
regime of the Companies Act.  For this purpose, the 
Committee drew support from the following: 

 In case of FIIs/FPIs there is no legal obligation to 
prepare a P&L Account as per Section 210 of the 
Companies Act to be laid before the Annual General 
Meeting (AGM). 

 If Section 115JB is held applicable to FIIs/FPIs, then 
every one of them would be required to compile its 
global accounts. The inclusion of such foreign 
income in the ‘book profit’ would be contrary to the 
principle of ‘territorial nexus’ which is the basic 
principle of chargeability of income tax.   

Place of business under Section 591 to 594 of 
the Companies Act4 

 

The ITA were of the view that operations carried out by 
the FPIs in accordance with the regulatory regime 
created an ‘established place of business in India’.  
Negating this view, the Committee observed that the 
information maintained by the FPIs with respect to the 
trades executed by them in India is different from books 
of account specified under the Companies Act which is 
the basis for levy of MAT.  Basis certain judicial 
precedents the Committee felt that there is a difference 
between ‘carrying of business’ and having an 
‘established place of business’.  The FPIs normally do 
not have their own office or employees in India and all 
their dealings are carried out through independent 
agents in India. 
 

Non-applicability of charging provision in light 
of the computational failure under Section 
115JB 
 

The ITA submitted before the Committee that provisions 
of Section 115JB merely gave a general standard for 
preparation of accounts and therefore the same should 
be followed irrespective of applicability of the provisions 
of the Companies Act.  The Committee found this 

___________ 
4
 Section 591 to 594 of the Companies Act provides for compliance requirements 

in case of a foreign company having established a place of business in India.  

 
 

 

submission untenable for the following reasons: 

 Section 115JB makes a reference to Section 210 
of the Companies Act which spells out the need 
to lay accounts before the AGM.  There is no 
requirement for a FPI which has not established a 
place of business in India to lay its accounts 
before its AGM in terms of the Companies Act. 

 There would not have been any need to bring in a 
specific amendment in 2012 to make the 
Electricity companies liable under Section 115JB 
of the Act. 

 There is no guidance under Section 115JB as to 
which portion of the income of a foreign company, 
having no established place of business in India, 
is to be taken into consideration.  

Interplay between Section 115JB and Section 
10(38) of the Act  

The ITA argued that Section 10(38) of the Act which 
provides for exemption from long-term capital gains 
arising from sale of shares (where the sale of shares 
have suffered levy of securities transaction tax) is 
applicable to both domestic as well as foreign 
companies.  The proviso to the said Section mentions 
that the exemption provided under Section 10(38) is 
not available while computing ‘book profits’ under 
Section 115JB of the Act.  Therefore, by necessary 
implications, Section 115JB of the Act would also be 
applicable to a foreign company.   However, the 
Committee observed that in order to attract proviso to 
Section 10(38) of the Act, FPIs must be covered 
under Section 115JB in the first place.   

Section 115AD – Self-contained code 

Section 115AD of the Act provides for a concessional 
scheme of taxation for income earned by FPIs.  
Applying MAT provisions under Section 115JB would 
render the separate scheme under Section 115AD 
otiose in a manner that FPIs would be taxed at a 
higher rate. 

Interpretation of Section 115JB in light of 
amendment to Finance Act 2015 
 
The ITA advanced an interpretation that since the 
amendments made to Section 115JB of the Act in 
2015 were specifically made prospective, the MAT 
provisions were applicable to FPIs for earlier years.  
The Committee rejected such an interpretation 
because it was based on the premise that the 
insertion of an exclusion implies that, in the absence 
of such exclusion, it was earlier included.  The 
Committee was of the view that the amendment of 
2015 was only clarificatory in nature.   
 

Interpretation of Section 115JB in light of 
Section 90 and the treaties 
 
The intent of the non-obstante clause of Section 
115JB cannot be interpreted to override a specific 
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treaty obligation. Therefore, where DTAA exemption is 
available, MAT provisions would not be applicable. 
 

Tax certainty as a desirable goal 
 
In the 19 years since MAT was introduced (in 1996), it 
had never been levied on FPIs, which were instead 
governed by the beneficial tax scheme under Section 
115AD of the Act. Significantly, the ITA also accepted 
the Timken ruling and did not file an appeal.   
 
The Registrar of Companies, under the Companies Act, 
never called upon FPIs to file their global accounts, 
evidencing that FPIs were not intended to be taxed 
under MAT provisions.  A change in this settled position 
by taking a different interpretation is extremely late in the 
day.  

 
Comparative international practices  
 
None of the other BRICS countries levy MAT.  Some of 
the OECD countries levy MAT but not on foreign 
companies/persons unless they have a physical 
presence.  India is therefore perceived as an exception 
in terms of its tax treatment of FPIs. 
 

Recommendations 

 
In view of the findings above, the Committee 
recommended the following to the government: 
 

 To bring an amendment to Section 115JB of the Act 
clarifying the complete inapplicability of MAT 
provisions to FIIs/FPIs; or 

 The CBDT may issue a circular clarifying the 
complete inapplicability of MAT provisions to FPIs.  

 

Our comments 

 
The recommendation of the Committee for amendment 
of Section 115JB of the Act or issuance of a circular by 
the CBDT to provide for complete inapplicability of MAT 
provisions to FPIs even for the years prior to 1 April 
2015 has come as a big sigh of relief to them who 
otherwise may have required to litigate the matter for 
years to attain certainty on the issue.  This indeed 
should go a long way in restoration of the confidence of 
the FPIs investing in India which in the last couple of 
years had taken a back seat considering the 
retrospective amendments and aggressive approach of 
the ITA. 
 
The recommendations of the Committee are specifically 
in relation to foreign companies investing in India under 
the FPI route.  One expects that these recommendations 
should equally be applied to all cases where foreign 
companies invest/earn income from India and do not 
have any physical presence in India. 

 

Pertinently, the Castleton’s case is still pending 
before the Supreme Court and it would be interesting 
to see the outcome in the said case – i.e. whether it 
reinforces the recommendations of the Committee or 
goes the other way. 
 
On 2 September 2015, the CBDT issued an 
instruction

5
 stating that the government has accepted 

the said recommendation and it has been decided to 
carry out appropriate amendment in the Act so as to 
prescribe that MAT provisions will not be applicable to 
FPIs not having a place of business/ permanent 
establishment in India, for the period prior to 1 April 
2015. Further, the field authorities are accordingly 
advised to keep in abeyance, for the time being, the 
pending assessment proceedings in case of FPIs 
involving the above issue. They are further advised 
not to pursue the recovery of outstanding demands in 
such cases. 

 

 

 

______________ 
5
 Instruction No. 9/2015 dated 2 September 2015 
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