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Tax is not to be deducted at a higher rate of 20 per cent under Section 

206AA of the Income-tax Act when the benefit of tax treaty is available    

Background 

 

Recently, the Bangalore Bench of the Income-tax 
Appellate Tribunal (the Tribunal) held that there is no 
scope for the tax deduction at source (TDS) at a higher 
rate of 20 per cent as per the provisions of Section 
206AA of the Income Tax Act, 1961 (the Act) when the 
benefit of tax treaty is available to a non-resident. 
 

Facts of the case 

 The taxpayer is engaged in the business of 
Business Process Outsourcing (BPO). The 
taxpayer made certain payments to a non-resident 
on account of royalty and/or Fees for Technical 
Services (FTS). As the benefit of a tax treaty was 
available to the non-resident, tax was deducted by 
applying the beneficial rate prescribed under the 
tax treaty in terms of the provision of Section 90(2) 
of the Act.  

 The taxpayer filed statements of deduction of tax at 
source for various quarters of the relevant financial 
year in respect of payments made to non-resident 
during the period. 

 The Assessing Officer (AO) after processing TDS 
statement issued intimation under Section 200A of 
the Act. The AO raised a tax demand on account 
of the short deduction of tax and interest was also 
charged on the same. The tax demand was raised 
on the ground that the taxpayer has not furnished 
the PAN of the non-resident deductee/recipient. 
The AO held that if the taxpayer did not furnish 
PAN, as per the provisions of Section 206AA of the 
Act, the TDS should have been deducted at the 
rate of 20 per cent 

 

 The Commissioner of Income-tax Act, 1961 
[CIT(A)] rejected the objection of the taxpayer 
regarding the scope of Section 200A for making the 
adjustment and consequential demand. However, 
the CIT(A) decided the matter in favour of the 
taxpayer and held that payment made to the non-
resident recipient was eligible for the tax treaty 
benefit and by applying the beneficial provisions, 
the rate of tax to be withheld cannot be more than 
the tax liability provided in the tax treaty. 

Tribunal’s ruling 

Applicability of higher TDS under Section 

206AA of the Act 

 The Tribunal held that there was no dispute that the 
benefit of the tax treaty was available to the non-
resident recipient. Therefore, the tax liability of the 
recipient could not be more than the rate prescribed 
by the tax treaty or the Act, whichever is lower. 

 Reliance was placed on the Pune Tribunal’s 
decision in the case of Serum Institute of India 
Limited

1
 wherein the Tribunal observed that Section 

206AA of the Act does not override the provisions 
of Section 90(2) of the Act. The taxpayer had rightly 
applied the rate of tax as per the tax treaty and not 
as per Section 206AA of the Act since the provision 
of the tax treaty was more beneficial. 

 The Tribunal observed that the similar view has 
been taken by the co-ordinate bench in the case of 
Bosch Ltd

2
. 

 

 

_____________ 
1
 DDIT v. Serum Institute of India Ltd. (ITA No. 792(Pune)2013) (Pune) 

2
 Bosch Ltd v. ITO [2012] 141 ITD 38 (Bang) 
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   The Tribunal relied on the decision of Karnataka 

High Court in the case of Bharti Airtel Ltd.
3
 where it 

was held that the Act is to be read as an integral 
code. To deduct tax while making payment to a non-
resident, the amount paid must be ascertainable as 
income chargeable to tax in the hands of the non-
resident. TDS is a vicarious liability, and it 
presupposes the existence of primary liability and 
hence the TDS provisions need to be read in 
conformity with the charging provisions i.e. Section 
4, 5 and 9 of the Act.  

 The Tribunal held that provisions of TDS had to be 
read along with the machinery provisions of 
computing the tax liability on the sum in questions. 

 Following the aforesaid decisions, the Tribunal held 
that there was no error in the CIT(A)’s order where it 
was held that there is no scope for deduction of tax 
at the rate of 20 per cent as provided under the 
provisions of Section 206AA of the Act when the 
benefit of tax treaty is available. 

Adjustment under Section 200A of the Act 

 While making the adjustment under Section 200A of 
the Act the AO had ignored the provisions of the tax 
treaty.  

 The payment in question was made to the non-
resident, and the provisions of tax treaty were 
applicable. Thus, the issue of applying the rate of tax 
at 20 per cent and ignoring the provisions of tax 
treaty is a debatable issue and does not fall into the 
category of any arithmetical error or incorrect claim 
apparent from any information in the statement, as 
per the provisions of Section 200A(1) of the Act. 

 On reference to Explanation to Section 200A(1) of 
the Act it is clear that in respect of deduction of tax 
at source where such rate is not in accordance with 
provisions of the Act, it can be considered as an 
incorrect claim apparent from the statement. 
However, in the present case it was not a simple 
case of deduction of tax at source by applying the 
rate only as per the provisions of the Act, when the 
benefit of tax treaty was available to the recipient of 
the amount. 

 Therefore, the question of applying the rate of 20 per 
cent as provided under Section 206AA of the Act is 
an issue which requires a long drawn reasoning and 
finding. Hence, it was held that applying the rate of 
20 per cent without considering the provisions of the 
tax treaty and consequent adjustment while framing 
the intimation under Section 200A is beyond the 
scope of the said provision.  

 

 

_____________ 
3
 Bharti Airtel Ltd. v. DCIT  (ITA Nos. 158 to 163) (Kar) 

 Thus, the AO had travelled beyond the jurisdiction 
of making the adjustment as per the provisions of 
Section 200A of the Act. Accordingly, the issue 
was decided in favour of the taxpayer. 

Our comments 

This is a welcome decision of the Bangalore Tribunal 
where it has been held that there is no scope for 
deduction of tax at source at a higher rate of 20 per 
cent by invoking provisions of Section 206AA of the 
Act when the benefit of tax treaty is available to a 
non-resident. 

The Tribunal also held that the question of applying 
the rate of 20 per cent under Section 206AA of the 
Act is an issue that requires a long drawn reasoning 
and finding. Therefore, applying the rate of 20 per 
cent without considering the provisions of the tax 
treaty and consequent adjustment while framing the 
intimation under Section 200A is beyond the scope of 
the said provision. 
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