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If tax is deducted under a wrong provision of the Income-tax Act, the payment is 

to be disallowed under Section 40(a)(ia) of the said Act 

Background 

 

Recently, the Kerala High Court (High Court) in the case 

of P V S Memorial Hospital Ltd
1
 (the taxpayer) held that 

if the tax is deductible under Section 194J
2
 of the 

Income-tax Act, 1961 (the Act) but is deducted under 

Section 194C
3
 of the Act, the disallowance under 

Section 40(a)(ia) of the Act is still applicable. The High 
Court observed that the expression ‘tax deductible at 
source under Chapter XVII-B’ occurring in Section 
40(a)(ia) of the Act has to be understood as tax 
deductible at source under the appropriate provision of 
Chapter XVII-B of the Act. Further, the latter part of this 
Section that such tax has not been deducted again 
refers to the tax deducted under the appropriate 
provision of Chapter XVII-B of the Act. 

 

Facts of the case 

 The taxpayer, a hospital, had entered into an 
agreement with Lakeshore Hospital and Research 
Centre Limited (Lakeshore). In terms of the 
agreement, Lakeshore had undertaken to perform 
various professional services in the taxpayer's 
hospital. 

__________________ 

1
 CIT v. P V S Memorial Hospital Ltd (ITA No. 16 of 2014) –Taxsutra.com 

2
 Tax to be deducted at source on fees for professional or technical services 

3
 Tax to de deducted at source on payments made to contractors 

 During Assessment Years (AYs) 2005-06 and 
2006-07, the taxpayer made payment to 
Lakeshore. The taxpayer deducted tax at the rate 
of 2 per cent under Section 194C of the Act. 
However, assessment was completed on the 
basis that the tax is deductible at 5 per cent under 
Section 194J of the Act and therefore, the entire 
tax was disallowed under Section 40(a)(ia) of the 
Act. 

 The Commissioner of Income-tax (Appeals) 
confirmed the order of the Assessing Officer 
(AO). The Income-tax Appellate Tribunal (the 
Tribunal) has also confirmed the order of the 
lower authorities for AY 2005-06. 

 However, for AY 2006-07, the Tribunal followed 
the decision of the Calcutta High Court in the 
case of S. K. Tekriwal

4
 and held that the 

conditions laid down under Section 40(a)(ia) of 
the Act for making an addition is that tax is 
deductible at source and such tax has not been 
deducted. If both the conditions are satisfied, then 
such payment can be disallowed under Section 
40(a)(ia) of the Act. It was also held that where 
tax is deducted by the taxpayer, even if it is under 
a wrong provision of the law, as in this case, the 
provisions of Section 40(a)(ia) of the Act cannot 
be invoked. 

______________ 
4
 CIT v. S. K. Tekriwal [2014] 361 ITR 432 (Cal) 



© 2015 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International 
Cooperative (“KPMG International”), a Swiss entity. All rights reserved. 
 
 
 
 

 

 
 
   

High Court’s ruling 

 As per the provisions of the agreement, Lakeshore 
had undertaken to render professional services to 
the taxpayer and it was not a case where they were 
undertaking contract work.  If that be so, the tax was 
deductible under Section 194J of the Act and not 
under Section 194C as done by the taxpayer. 

 A disallowance under Section 40(a)(ia) of the Act is 
attracted in cases where fees for professional or 
technical services is 'payable on which tax is 
deductible at source and such tax has not been 
deducted or after deduction has not been paid. 

 Provision of Section 40(a)(ia) of the Act is not a 
charging section but is a machinery section and 
such a provision should be understood in such a 
manner that the provision is workable. It has been so 
held by the Supreme Court in the case of Gurusahai 
Saigal

5
. 

 If Section 40(a)(ia) of the Act is understood in the 
manner as laid down by the Supreme Court, it can 
be observed that the expression ‘tax deductible at 
source under Chapter XVII-B’ occurring in the 
Section has to be understood as tax deductible at 
source under the appropriate provision of Chapter 
XVII-B of the Act.  

 Therefore, in the present case, if tax is deductible 
under Section 194J of the Act but is deducted under 
Section 194C of the Act, such a deduction would not 
satisfy the requirements of Section 40(a)(ia) of the 
Act. The latter part of this Section that such tax has 
not been deducted again refers to the tax deducted 
under the appropriate provision of Chapter XVII-B of 
the Act. Thus, a cumulative reading of Section 
40(a)(ia) of the Act, indicates that deduction under a 
wrong provision of law will not save the taxpayer 
from Section 40(a)(ia) of the Act. 

 The decision of the Calcutta High Court in the case 
of S.K.Tekriwal relied on by the Tribunal is incorrect. 
A view cannot be accepted that if the tax is deducted 
even under a wrong provision of law, Section 
40(a)(ia) cannot be invoked. 

Our comments 

The issue with respect to applicability of provisions of 
Section 40(a)(ia) of the Act, when the taxpayer has 
deducted tax under a wrong provision, has been a 
subject matter of debate before the Courts. 

 

___________ 
5
 Gurusahai Saigal v. CIT [ITR (XLVIII - 1963)] 

 

 

 

 

 

 

In the instant case, the Kerala High Court has held 
that if the tax is deductible under Section 194J of the 
Act but is deducted under Section 194C of the Act, 
the disallowance under Section 40(a)(ia) of the Act is 
applicable. The Kerala High Court, relying on the 
Supreme Court decision in the case of Gurusahai 
Saigal, observed that provisions of Section 40(a)(ia) 
of the Act is to be read as if the expression ‘tax 
deductible at source under Chapter XVII-B’ occurring 
in the Section has to be understood as tax deductible 
at source under the appropriate provision of Chapter 
XVII-B of the Act and a cumulative reading of this 
provision, shows that deduction under a wrong 
provision of law will not save the taxpayer from 
Section 40(a)(ia) of the Act.  

Section 40(a)(ia) of the Act has been amended by the 
Finance (No. 2) Act, 2014 with effect from 1 April 
2015 which provides that disallowance shall be 
restricted to 30 per cent and the provisions of this 
Section shall be applicable to all expenditure, which is 
payable to a resident, on which tax is deductible 
under the relevant chapter of withholding tax 
provisions. Further an amendment has also been 
made to provide that where tax has been deducted in 
the subsequent year, or has been deducted during 
the previous year and paid after the due date, 30 
percent of such sum shall be allowed as a deduction 
in the year in which tax has been paid. 
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The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we 
endeavor to provide accurate and timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will 
continue to be accurate in the future. No one should act on such information without appropriate professional advice after a thorough examination of the 
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