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A KPO Service provider cannot be considered as a comparable for 
benchmarking international transactions entered into by an entity rendering 
voice call services; Principles for choosing comparables under TNMM also laid 
down   

Background 

 

Recently, the Delhi High Court (High Court) in the case 
of Rampgreen Solutions Private Limited

1
 (the taxpayer) 

rejected eClerx Services Limited (eClerx) and Vishal 
Information Technology Limited (Vishal) which were 
upheld as comparables by the Income-tax Appellate 
Tribunal (the Tribunal), on grounds of functional 
similarity and interpretation of Rule 10B(2) of the Income 
Tax Rules 1962 (the Rules). The High Court asserts that 
the Knowledge Process Outsourcing (KPO) services, 
which involve advance skills representing higher-end of 
IT Enabled Services (ITeS), cannot be compared with a 
functional profile that includes voice call services 
entailing lower-end of ITeS such as customer support, 
processing of routine data, etc. 
 

Facts of the case 

 The taxpayer is a wholly owned subsidiary of 
vCustomer, USA (vCustomer) which provides voice 
call services to its customers. The taxpayer has two 
units registered under Software Technology Park 
Scheme of the Government of India rendering call 
center services to vCustomer. It operated on a cost 
plus form of remuneration during the assessment 
year. 

 In the transfer pricing documentation, the taxpayer 
adopted Transactional Net Margin Method (TNMM) 
as the most appropriate method for determining the 
Arm’s Length Price (ALP) and selected eight 
comparables rendering voice call services. During  

 
__________________ 
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the assessment proceedings, the Transfer Pricing 
Officer (TPO) rejected the documentation 
maintained by the taxpayer, undertook a fresh 
search of comparables and computed the TP 
adjustment. 

 Aggrieved by the adjustment made by the TPO, 
the taxpayer preferred an appeal before the 
Dispute Resolution Panel (DRP). The DRP gave 
partial relief in respect of selection of 
comparables and confirmed the TPO’s position to 
include eClerx and Vishal in the comparables set 
holding that these companies also provide ITeS. 

 Aggrieved with the directions of the DRP, the 
taxpayer filed an appeal before the Tribunal. The 
Tribunal in its order upheld eClerx and Vishal to 
be comparable to the taxpayer holding that no 
further subclassification under ITeS is warranted 
for the purpose of a comparability analysis. The 
Tribunal also rejected the taxpayer’s arguments 
that eClerx and Vishal should not be considered 
as comparable as they have earned abnormally 
high margins. Against the order of the Tribunal, 
the taxpayer appealed before the High Court. 

Taxpayer’s contentions 

 Companies such as eClerx and Vishal, which are 
performing functionally dissimilar activities, should 
not be considered as comparables as they are 
engaged in providing KPO services and the 
taxpayer is merely a voice based call center 
service provider. eClerx was engaged in providing 
financial services in the nature of account 
reconciliation, trade order management services, 
etc., while Vishal was engaged in providing data 
analytics services primarily through vendors, thus 
operating on a different business model.  
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   The taxpayer also argued that eClerx and Vishal’s 

profit margins were abnormally high during the year 
and thus should be excluded from the comparables 
set. 

 Adjustments should be allowed to the taxpayer’s PLI 
on account of the working capital provided and risks 
borne by the parent company. 

Tax department’s contentions 

 

 The tax department contended that eClerx and 
Vishal were engaged in providing ITeS, and once a 
service fell within that category, further 
subclassification under ITeS is not warranted. It held 
that KPO refers to the branch of Business Process 
Outsourcing (BPO) services where processing of 
data and knowledge is applied. 

 The tax department also contended that although 
eClerx had functional dissimilarities to the taxpayer, 
but the same wasn’t significant to warrant its 
rejection. In respect of Vishal, the tax department 
held that the difference in the business model of 
Vishal would not materially affect its profit margin 
and thus should be retained in the comparables set. 

 The tax department also rejected the taxpayer’s 
argument that eClerx and Vishal earned abnormally 
high profit margins during the year and therefore, are 
liable to be rejected. 

Issues before the High Court 

  

 Whether the Tribunal fall into error in confirming the 
transfer pricing adjustment to the extent of INR 
5,92,07,428/- upholding the inclusion of two 
comparables i.e. e-Clerx Services Limited and Vishal 
Information Technologies Limited, now called as 
Coral Hub Ltd.? 

 Whether the Tribunal fall into error in not 
appreciating the terms of Rule 10B(2) of the Rules in 
respect of the analysis of functionally comparable 
companies? 

High Court’s ruling 

The High Court discussed the statutory framework that 
exists in respect of transfer pricing provisions in Section 
92 to 92F of the Income-tax Act, 1961 (the Act) as well 
as the application of Section 92C, Rule 10B(1), 10B(2). 
In doing so, the High Court expressed reservations on 
the methodology of selection of comparables on a broad 
ITeS level as advocated in the Special Bench ruling in 
case of Maersk Global Centers (India) Pvt. Ltd.

2
  

(Maersk). 

______________ 
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 Maersk Global Centers (India) (P) Ltd. v. ACIT [2014] 43 Taxman 100 (Mum) 

(SB) 

The High Court ruled as follows: 

 Entities performing voice call center services and 
KPO services may be employing different IT 
systems, services, functions, quality of manpower 
and undertaking different risks. Thus, comparing 
high-end KPO service providers with voice call 
centers would be unreliable and possibly flawed. 

 The view of the Tribunal that there can be no 
subclassification of services falling under ITeS is 
difficult to be accepted. Such a view is contrary to 
the fundamental rationale of determination of 
ALP. 

 Comparability analysis under TNMM may be less 
sensitive to dissimilarities between the tested 
party and comparables. However, that cannot be 
the consideration for diluting the standards of 
selecting comparable transactions/ entities. 
Provisions of Rule 10B(2) must be adhered to for 
selection of comparable companies showing a 
high degree of product and functional similarity. 

 As regards companies with abnormally high profit 
margins, the High Court held that the 
Organisation for Economic Co-operation and 
Development (OECD) Guidelines and the 
provisions of the Act do not provide any guidance 
on removal of comparables only on the basis that 
their profits are high. However, supernormal 
profits may in certain cases indicate a functional 
dissimilarity with respect to a feature having a 
material impact on the profitability. In such 
situations, further analysis must be conducted to 
eliminate situations arising on account of any 
material dissimilarity between the taxpayer and 
chosen comparable. 

Our comments 

In line with the transfer pricing legislation, the High 
Court has observed that functional comparability is 
the key criterion for the purpose of selection of 
comparables and has endorsed that comparability 
factors as provided under Rule 10B(2) must be 
adhered to. 

Referring to the Maersk Special Bench ruling, it 
appears that High Court has emphasised that a broad 
functionality test is inappropriate as not being in 
accordance with the transfer pricing principles. 
Having said that, the High Court also indicates that in 
cases where there is a mixed bag, e.g. where a 
taxpayer is rendering a mix of BPO and KPO 
services, a broad functionality test can be first 
performed for selection of potential comparables and 
subsequently, companies materially dissimilar in 
aspects and features to a taxpayer, can be 
eliminated. 
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Clarifying the requirements of comparability under 
TNMM, the High Court indicates that one cannot 
consider a functionally dissimilar company as 
comparable, taking recourse to TNMM being less 
sensitive to functional differences. Even while applying 
TNMM, a high product and functional comparability must 
be undertaken that would lead to ascertaining a reliable 
ALP. 

In respect of comparable companies earning 
supernormal profits, the High Court’s verdict broadly 
upholds the principles laid down in the Maersk special 
bench ruling. However, the High Court does emphasise 
that in such cases, a detailed analysis must be 
conducted to eliminate potential comparables which 
exhibit high profits due to material differences between 
them and the taxpayer. 
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