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Profit methods may not be the Most Appropriate Method for intra-
group services which are in the nature of expense transactions; 
Filing of voluminous correspondence, reports insufficient to 

discharge 'benefit' test   

Background 

 
The Bangalore Bench of Income-tax Appellate Tribunal 
(the Tribunal), in the case of Fosroc Chemicals India 
Private Limited

1
 (the taxpayer) for Assessment Year 

(AY) 2009-10 held that in the case of payment towards 
intra-group services relating to technical and 
management cost being in the nature of expense 
transaction, profit methods may not be the most 
appropriate method.  

Relying on Delhi High Court’s ruling in case of EKL 
Appliances Ltd

2
 and Cushman & Wakefield India

3
, the 

Tribunal upheld that in case where the expenses are 
reimbursed with no mark-up, the tax base erosion can 
happen only if the costs reimbursed are inflated. 
 
The Tribunal adjudicated that in case the intra-group 
services are to be aggregated with the primary business 
for the purpose of applying profit methods, it is essential 
to establish that the services received have benefited the 
taxpayer; filing of voluminous correspondence would not 
be sufficient. 
 
The Tribunal remanded back to evaluate the applicability 
of combined transaction approach vis-à-vis Comparable 
Uncontrolled Price (CUP).  
 

 

 

___________________ 
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 CIT v. EKL Appliances Limited [2012] 209 Taxman 200 (Del) 
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Facts of the case 

 

 The taxpayer is a member of JMH, FZ, Dubai 
Group and is a subsidiary of M/s. Fosroc 
International Ltd., U.K. (Fosroc U.K.). The 
taxpayer is a manufacturer and distributor of 
specialty construction chemicals.  The technical 
know-how is supplied by Fosroc U.K., as per the 
technical collaboration agreement. 
 

 The taxpayer during the year made payment 
towards technical and management services 
provided by Fosroc U.K. under the cost 
contribution agreement.  
 

 The taxpayer also entered into other international 
transactions with its Associated Enterprises (AEs) 
such as purchase of raw materials, purchase and 
sale of trading goods, etc. 
 

 The costs pertaining to technical and 
management services was apportioned by the AE 
based on the turnover of various group entities to 
whom the services were rendered. 

 

 The taxpayer selected Transactional Net Margin 
Method (TNMM) at the enterprise level 
considering the technical and management 
service were integral to the primary business 
segment of the taxpayer. 
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Assessment proceedings 

 
 During the course of assessment, the Transfer 

Pricing Officer (TPO) rejected the methodology 
adopted by the taxpayer considering the payment 
made by the taxpayer for technical and management 
cost was an independent transaction which had to 
be analysed by applying the CUP method prescribed 
by Rule 10B(1)(a) of the Income-tax Rules, 1962 
(the Rules). 
 

 The TPO called upon the taxpayer to furnish primary 
evidence to substantiate receipt of services and the 
economic and commercial benefits derived from it.  
 

 The TPO after examining the submission came to 
the conclusion that the alleged services are general 
in nature. Also, documents submitted by the 
taxpayer could not establish that services have 
actually been received and a substantial benefit has 
accrued to the taxpayer. 
 

 Consequently, the TPO determined the Arm’s 
Length Price (ALP) as Nil by applying CUP and 
adjusted the entire payment towards technical and 
management services under Section 92CA of the 
Income-tax Act, 1961. 
 

 Aggrieved by the adjustments made by the TPO, the 
taxpayer approached the Dispute Resolution Panel 
(DRP), wherein the taxpayer submitted the following: 

 The taxpayer relied on the Special Bench ruling 
in the case of LG Electronics India Pvt Ltd

4
 and 

contended that if international transactions are 
closely linked, then application of TNMM at 
enterprise level could be justified. 

 The taxpayer mentioned that for AY 2008-09, on 
identical issues, the TPO had accepted the claim 
of the taxpayer and the price paid to the AE was 
considered at arm’s length. 

 Further, the taxpayer brought to the notice of the 
DRP, in AY 2007-08, the Tribunal has remitted 
the issue to the TPO for re-computing the ALP 
without insisting upon the quantification of each 
of the services received and the commensurate 
benefit that has accrued to the taxpayer. 

 
 
____________ 
 
4
 LG Electronics India Pvt. Ltd. v. ACIT [2013] 152 TTJ 273 (Del)(SB)  

 

 
 

 

 

 However, the DRP opined that the services were 
more towards the shareholder, to take care of its 
own interest in the taxpayer, rather than to meet 
the identified needs of the taxpayer. 
 

 With respect to the aggregation of transactions, 
the DRP was of the view that the individual 
transaction should be benchmarked on a 
standalone basis unless they are closely 
interlinked.  The DRP therefore, justified the 
application of the CUP method for determining 
the ALP. 
 

 Aggrieved by the DRP directions, the taxpayer 
preferred an appeal before the Tribunal.  
 

Issues before the Tribunal 

 
Issues raised by the taxpayer before the Tribunal are 
as follows: 
 

 Whether the TPO was justified in considering ALP 
as Nil for payment towards technical and 
management services by considering CUP as 
Most Appropriate Method (MAM)?  
 

 In the absence of data for applying CUP method, 
whether application of TNMM at the entity level 
would be the right approach? 

 

Taxpayer’s contentions 

 

 The taxpayer referred to the Guidelines issued by 
the Organisation for Economic Co-operation and 
Development (OECD) and contended that 
combined transaction approach can be adopted 
in case the transactions are closely linked or 
continuous and they cannot be evaluated 
adequately on an individual basis. In such a 
situation, rather than assessing the arm's length 
terms of the transactions individually, these 
transactions could be evaluated together. 
 

 Accordingly, the taxpayer submitted that the intra-
group services was utilised in both trading and 
manufacturing segments and it was not feasible 
to evaluate the transaction on a standalone basis. 
 

 The taxpayer further argued that CUP can be 
considered as the MAM for the payment of 
technical and management costs. However, due 
to lack of availability of comparable data, the CUP 
method cannot be applied. Therefore, 
determination of ALP in respect of individual 
transaction is not possible. Accordingly, adopting 
TNMM at the entity level was justified. 

 

_______________ 
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 The Tribunal was of the view, that the filing of 
voluminous correspondence, reports etc., would 
not be a proper way of discharging the taxpayer’s 
burden to establish the ALP of the expenditure. 
 

 With respect to MAM, the Tribunal held that profit 
methods cannot be considered in case of 
expense transaction and generally application of 
CUP would be the right approach.   
 

 The Tribunal agreed with the approach of 
aggregating all international transactions, 
provided the taxpayer is able to establish that the 
different segments have benefitted from the 
services received from the AE. 
 

 The Tribunal remanded the matter back to the 
TPO to come to a conclusion on the approach to 
be adopted after evaluating the evidence and 
explanation furnished by the taxpayer 

 

Our comments 

 

In case of expense transactions having no mark-up, it 
is necessary for the taxpayer to maintain adequate 
documentation to substantiate that the cost base is 
not inflated.  

The taxpayer can add credence to its documentation 
process by having the cost base certified by the CPA. 

Based on the decision, the CUP appears to be a 
preferable approach in case of cost-to-cost 
transactions, however depending on the availability of 
CUP data, the taxpayer could resort to TNMM as the 
MAM. 

While the Tribunal in this case has disregarded the 
correspondence and reports maintained by the 
taxpayer, it still seems important that the taxpayer 
maintains adequate evidence to substantiate the 
receipt of services. 

Although, the Tribunal has not provided any 
guidelines for maintaining the documentation, the 
taxpayer can leverage on other decisions as in the  
case of  McCann Erickson India Pvt. Ltd

6
 for the 

detailed guidelines. 

 
 
 
 
__________ 
 
6 
McCann Erickson India Pvt. Ltd [2012] 24 taxmann.com 21 (Del) 

 

Observation and ruling made by the 
Tribunal 

 
The observations of the Tribunal are as follows: 

 The Tribunal relying upon Mumbai Tribunal’s view in 
case of Dresser Rand India Pvt. Ltd.

5
, upheld that 

while evaluating the arm’s length price, it is wholly 
irrelevant as to whether the taxpayer benefits from it 
or not; the real question is whether a third party 
would have paid for the services in an independent 
situation. 

 
 Further, the Tribunal upheld that in a case where 

expenses are actually reimbursed with no mark-up, 
the tax base erosion can happen only if the costs 
said to have been reimbursed are inflated.  
 
In such a situation it is pertinent to determine 
whether the costs claimed to have been apportioned 
between the various group entities have not been 
inflated and are allocated on a proper basis. The 
reliance was placed on Delhi High Court ruling in 
case of EKL Appliances Ltd and Cushman & 
Wakefield India. 
 

 The Tribunal opined, determination of the arm’s 
length price of intra-group services would involve: 

 
 Identification of the cost incurred by the group 

entity in providing intra-group services to the 
related parties. 
 

 Understanding the basis for allocation of cost to 
various related parties i.e., nature of allocation 
keys. 
 

 Whether intra-group services will require 
reimbursement of expenditure along with mark-
up. 
 

 Identification of arm’s length price of mark-up for 
rendering of services. 

 

 In addition to the above points, it should be 
determined whether intra-group services are 
duplication of services for which the AE has already 
paid.  

 
 
 
____________ 
 
5
 Dresser Rand India Pvt. Ltd. v. ACIT [2011] 141 TTJ 385 (Mum) 
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