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Income from booking seats/space under code sharing agreement 
with third party airlines cannot be held as space/slot charter and 

therefore benefit under India-USA tax treaty is not available  

Background 

 
Recently, the Mumbai Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of Delta Air 
Lines, Inc.

1
  (the taxpayer) held that income derived from 

booking of seat/space under code sharing agreement 
cannot be held as space/slot charter in the absence of 
inextricable link between voyage from India to interim 
destination by third parties under code sharing 
agreement and from interim destination to final 
destination by taxpayer’s owned/chartered/leased 
aircraft. Therefore, the receipts to the extent of code 
sharing agreement cannot be said to be profits derived 
from operation of aircraft/ship in international traffic 
under Article 8(1)

2
 read with Article 8(2)

3
 of the India-

USA tax treaty (tax treaty).  
 
Further, pool arrangement under Article 8 of the tax 
treaty requires coming together of several persons to 
contribute and combine the resources and sharing them 
amongst the members of the pool. However, in the 
present case, the third party is contributing its aircraft 
and the taxpayer is only using the resources of the third 
party by booking seats in the aircraft. Therefore, the 
arrangement does not meet the principle of pool 
arrangement under Article 8(4) of the tax treaty, and 
accordingly profits cannot be claimed as exempt under 
the said Article. 
___________________ 

1
 Delta Air Lines, Inc.  v. ADIT (ITA No.1256/Mum/2014) – Taxsutra.com 

2
 Profits derived by an enterprise of a contracting state from the operation by that 

enterprise of ships or aircraft in international traffic shall be taxable only in that 
state 
3
 Profits from the operation of ships or aircraft in international traffic shall mean 

profits derived by an enterprise described in Article 8(1) from transportation by 
sea or air respectively of passengers, mail, livestock or goods carried on by the 
owners or lessees or charterers of ships or aircraft including –  
a) The sale of tickets for such transportation on behalf of other enterprises; 
b) Other activity directly connected with such transportation; 
c) The rental of ships or aircraft incidental to any activity directly connected with 

such transportation. 
 

 

Facts of the case 

 

 The taxpayer, a US based company, engaged in 
the business of carriage of cargo and passengers 
on its own aircraft and/or on third party aircrafts.  
 

 The taxpayer obtained an approval from the 
Director General of Civil Aviation (DGCA) to 
undertake scheduled air services in India. The 
taxpayer was also granted approval by Reserve 
Bank of India (RBI) to establish branches in India 
for undertaking activities related to booking of air 
passengers and air freight. 
 

 The taxpayer has ‘Interline Cargo Special Prorate 
Agreements’ with other airlines for carriage of 
cargo and ‘code sharing agreements’ with other 
airlines for carriage of passengers. These 
agreements provide for space sharing for cargo 
and seat sharing for passengers at agreed rates. 
There is no chartering of aircrafts. 

 

 During the year under consideration, the taxpayer 
filed a return of income declaring ‘nil’ income from 
business operations. The taxpayer did not offer 
the revenue received on account of the usage of 
third party carriers for carriage of cargo and 
passengers. The taxpayer claimed that such 
revenues cannot be taxed in India pursuant to 
exemption under Article 8 of the tax treaty. 
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 The Assessing Officer (AO) held that the 

arrangement of the taxpayer with the third party 
carriers is not akin to that of pooling/chartering under 
Article 8 of the tax treaty. The AO held that the 
revenue generated from the usage of third party 
carriers for carriage of taxpayer's cargo and 
passengers would not fall under Article 8(1) or Article 
8(2) or Article 8(4)

4
 of the tax treaty. Hence, benefit 

of Article 8 cannot be given to the taxpayer in this 
regard. 
 

 The Dispute Resolution Panel (DRP) confirmed the 
action of the AO. 
 

Issue before the Tribunal 

 

 Whether the code sharing arrangement with third 
party can be said to be slot/space charter 
arrangement under Article 8 of the tax treaty? 

 

Tribunal’s ruling 

 

 Provisions of Article 8(1) of the tax treaty are 
substantive provisions granting the exemption to the 
profits derived by an enterprise of a contracting state 
from the operation of ships or aircraft in international 
traffic. Further, Article 8(2) clarifies that profits 
referred under Article 8(1) are the profits derived 
from the transportation by sea or air respectively of 
passengers, mail, livestock or goods carried on by 
the owners or lessees or charterers of ships or 
aircraft.  Hence, the crucial test for eligibility under 
Article 8(1) is that such profit should be derived from 
operation of aircraft in international traffic by the ship 
or aircraft owned/leased/chartered by the taxpayer. 
 

 On reference to the provisions of Article 8 of the tax 
treaty, it indicates that the receipts of the taxpayer 
from only booking the tickets with third parties under 
code sharing agreements cannot be said to be the 
profits ‘derived’ from international voyage carried by 
the taxpayer. 
 

 The receipts for activities under Article 8(2) of the tax 
treaty are only for enlarging the scope of profits from 
other related activities but the qualifying condition of 
such transportation through ship or aircraft owned/ 
leased/chartered by taxpayer have to be still 
independently fulfilled under Article 8(1) and 8(2) to 
claim the benefit under the tax treaty. 

 

____________ 
 
4
 The provisions of Article 8(1) and 8(3) shall also apply to profits from 

participation in a pool, a joint business, or an international operating agency 

 

 

 In taxpayer’s own case
5
, the Tribunal has held 

that the receipts from other activities must be 
directly connected to such transportation i.e. 
transportation of passengers etc by the assesse 
as owner / lessee / charterer of the aircraft in 
order to claim benefit of Article 8 of the tax treaty. 
Therefore, the activity related to the transportation 
of passengers by other airlines would be outside 
the scope of such provisions. It was also held that 
the activity of third party charter handling and 
maintenance would be outside the ambit of Article 
8(2)(b) of the tax treaty.   
 

 The taxpayer heavily relied upon the decision of 
Mumbai Tribunal in the case of MISC Berhad

6
 

where the Tribunal held that carriage of goods 
from feeder vessel was nothing but charter and 
hence receipts in respect of such voyage were 
exempt under Article 8 of India-Malaysia tax 
treaty. The said conclusion was based on the 
finding that the entire voyage from Indian port to 
hub port and from there to final destination port 
was inextricably linked and could not be 
segregated. However, in the instant case neither 
there is a situation like transportation to hub port 
and from there to final destination port, nor there 
is any inextricable link between such 
transportation. Therefore, the principle laid down 
in the case of MISC Berhad cannot be applied to 
the facts of the instant case. 
 

 There is nothing on record which suggests that 
the taxpayer had entered into agreement with the 
third party in the nature of slot charter/space 
charter so as to qualify the benefit under Article 
8(2) of the tax treaty. The right of the taxpayer to 
book flights under code sharing agreements with 
third parties is not exclusive unlike the charter 
agreement. The taxpayer does not have fixed 
space/slot for which the booking rights are 
exclusively with taxpayer only. The number of 
seats/space which can be booked by taxpayer is 
also not fixed under the code sharing agreement. 
The role of the taxpayer in respect of bookings so 
made is essentially in the nature of booking agent 
and not as a charterer. 
 

 It was observed that the complete transportation 
under code sharing arrangement took place from 
origin to final destination in single stretch. Nothing 
was placed on record which suggests that the 
cargo/passengers were carried under code 
sharing arrangement only upto interim 
destinations and thereafter further transported 
from interim destinations to final destinations by 
taxpayer’s airline. 

____________ 
 
5
 ADIT v. Delta Airlines Inc [2010] 124 ITD 114 (Mum) 

6
 MISC Berhad v. ADIT  [2014] 150 ITD 213 (Mum) 
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 Nothing was brought on record to support the 
contention that there was an inextricable link 
between voyage from India to interim destination by 
third parties under code sharing agreement and from 
interim destination to final destination by taxpayer’s 
owned/chartered/leased aircraft. 
 

 Arrangement of ‘pool’ requires several persons 
coming together to contribute and combine their 
resources for a large business and then share the 
resources amongst them. However in the present 
case the arrangement was only bilateral 
arrangement. Nothing was brought on record to 
indicate that the common funds and resources were 
brought together in a pool which is shared by 
members of the pool. In the instant case, the third 
party was contributing its aircraft and the taxpayer 
was only using the resources of third party by 
booking seats in the aircraft under code sharing 
arrangement. Thus, the arrangement does not meet 
principles of pool arrangement. 
 

 The Tribunal held that income derived from booking 
seats/space with third party airlines under code 
sharing agreement cannot be held as space/slot 
charter in the absence of inextricable linkage of both 
legs of journeys. The arrangement does not even 
meet the principle of pool arrangement.  Therefore, 
income derived by the taxpayer by booking of 
seat/space under code sharing agreement cannot be 
said to be income derived from operation of 
aircraft/ship in international traffic under Article 8(1) 
read with Article 8(2) of the tax treaty and 
accordingly, the benefit under Article 8 of the tax 
treaty cannot be claimed. 
 

Our comments 

 
The issue of whether receipts for booking of space in 
third party ships / airlines under a code sharing 
arrangement falls within the ambit of profits derived from 
carriage of passengers, cargo, etc. by ships or aircraft in 
international traffic and thereby exempt under Article 8 of 
the tax treaty has been a matter of litigation from a long 
time. The Tribunal in the context of India-USA tax treaty 
held that in order to claim relief, such activities should be 
directly connected with the transportation of passengers, 
cargo, etc. through ship or aircraft owned/leased/ 
chartered by the taxpayer. There should be an 
inextricable link between transportation of the 
passengers, cargo, etc. to the interim destination by third 
parties and from interim to final destination by the 
taxpayer in its own ship or aircraft in order to qualify as 
charter arrangement.  The Tribunal further held that in 
the absence of exclusivity and a fixed space / slot 
available, the code sharing arrangement cannot be 
treated as slot charter or space charter.  
 

 

 

The Tribunal further laid down the characteristics of a 
pool arrangement which requires several persons 
coming together to contribute and combine their 
resources for a large business and then share the 
resources amongst them. However, in the present 
case, the arrangement was only a bilateral 
arrangement. The third party was contributing its 
aircraft and the taxpayer was only using the 
resources of third party by booking seats on the 
aircraft under code sharing arrangement. Therefore, 
the arrangement does not meet principles of pool 
arrangement. 
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