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Basic information
Tax authority name
Central Board of Direct Taxes (CBDT). 

Citation for transfer pricing rules 
Sections 92 to 92F of Income-tax Act, 
1961 (Act); Rules 10A to 10E of Income-
tax Rules, 1962. 

Effective date of transfer pricing 
rules
1 April 2001.

What is the relationship threshold 
for transfer pricing rules to apply 
between parties?
The transfer pricing provisions 
incorporate a very wide definition 
of associated enterprises to include 
direct and indirect participation in the 
management, control or capital as 
well as certain conditions wherein 
two enterprises are “deemed” to be 
associated enterprises.

Significant conditions include: 

•	 direct/indirect shareholding giving rise 
to 26 percent or more of voting power 

•	 90 percent or more purchase of raw 
materials/sale of manufactured goods 
by an enterprise from/to the other 
enterprise at prices and conditions 
influenced by the latter 

•	 authority to appoint more than 
50 percent of the board of directors or 
one or more of the executive directors 

KPMG observation
India has been actively involved in various action points of the Organisation 

for Economic Co-operation and Development’s (OECD) Base Erosion and Profit 
Shifting (BEPS) action plan and is engaging closely with other G20 member 

countries in respect of the BEPS initiative. India is part of the BEPS Bureau which 
is coordinating and guiding the work being done and will seek to implement the 

guidelines issued by OECD from time to time under the BEPS initiative. 

Indian transfer pricing (TP) authorities have been adopting the OECD’s proposed 
approach on BEPS in relation to intangible-related returns and concur that such 

returns should reside with the entity which takes strategic decisions around creation 
of the intangibles and not with the entity which has mere ownership of title and funding 

capacity. India therefore believes that by adopting the ‘‘significant people functions’’ 
approach in determining the economic owner of intangibles, the problem of disconnect 

between profit and economic activity would be significantly resolved.

In respect of the OECD’s draft guidance on Transfer Pricing documentation and country-
by-country reporting, the Indian Revenue authorities are of the view that the proposed two 

tier structure would assist in making a proper risk assessment of cases where TP audits are 
required and should also be beneficial to taxpayers. Taxpayers on the other hand seem to be 

concerned and wait to see how the rules relating to sharing of master file etc., are finalized, 
considering the current scenario of TP audits in India.

The UN Practical Manual on Transfer Pricing for Developing countries (Manual) contains 
information that could be useful for both taxpayers in developing countries and tax authorities in 

administration of transfer pricing regime. 

The Indian chapter highlights emerging TP issues and difficulties in implementation of the arms 
length principle.  It remains to be seen how the Manual will be used by the tax administration 

during the TP audits as well as how it will influence the ongoing litigation. Taxpayers on the other 
hand should factor in the impact of these aspects covered in the Manual while preparing their TP 

documentation defense strategies.
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•	 dependency in relation to intellectual 
property rights (know-how, patents, 
trademarks, copyrights, trademarks, 
licenses, franchises, etc.) owned by 
either party. 

•	 dependency relating to borrowings – 
i.e. advancing of loans amounting 
to not less than 51 percent of total 
assets or provision of guarantee 
amounting to not less than 10 percent 
of the total borrowings, etc. 

What is the statute of limitations 
on assessment of transfer pricing 
adjustments?
The time limit for completion of a transfer 
pricing audit is typically 33 months 
from the end of the assessment year 
(the year immediately following the tax 
year). The tax year in India is the financial 
year i.e. 1 April – 31 March. Further, the 
time limit for completion of the regular 
tax audit (scrutiny by the Assessing 
Officer) is 36 months from the end of the 
assessment year.

However, even after the 36 months have 
passed, if the tax authority has reason 
to believe that at least 100,000 Indian 
rupees (INR) of taxable income has 
escaped assessment for any assessment 
year, they may reopen the assessment 
for those particular years, provided they 
issue the required notice for reopening 
the assessment within 6 years from the 
end of the relevant assessment year.

Further, in all cases where it is found that 
an international transaction has not been 
reported (either by non-filing or non-
inclusion in the Accountant’s Report) it is 
considered as avoidance of income and 
could be reopened under the provisions 
of the Act.

Transfer pricing 
disclosure overview
Are disclosures related to transfer 
pricing required to be prepared or 
submitted to the revenue authority 
on an annual basis (e.g. with the tax 
return)?
Filing of the Accountant’s Report in Form 
No. 3CEB certifying the arm’s length 
nature of the international transactions 
with Associated Enterprises is required 

to be prepared by the taxpayer and 
submitted to the revenue authorities. 
The report has to be obtained from a 
Chartered Accountant and submitted to 
the revenue authorities by the statutory 
due date (presently 30 November after 
the end of the relevant financial year).

What types of transfer pricing 
information must be disclosed?
As previously stated, the Accountant’s 
Report is required to certify that 
appropriate documentation has been 
maintained by the taxpayer and the 
information disclosed is true and correct. 

The following information is generally 
disclosed: 

•	 name, address, permanent account 
number and status of the taxpayer 

•	 name, nature of relationship and 
other details (as prescribed) of the 
Associated Enterprise with whom 
the taxpayer has entered into 
international transactions/ domestic 
transactions during the year 

•	 description of international 
transactions entered into, including 
quantity, value, paid/payable, 
received/receivable and the method 
used to test arm’s length criteria.

What are the consequences 
of failure to prepare or submit 
disclosures?
The Indian Transfer Pricing Regulations 
have penal provisions for failure to 
prepare or submit disclosures:

•	 failure to maintain prescribed 
information/documents: 2 percent of 
value of international transactions

•	 failure to file Accountant’s report by 
deadline: 100,000 India Rupees (INR) 
(approximately 2,000 United States 
dollars (USD))

•	 failure to report any international 
transaction which is required to be 
reported: 2 percent of the value of 
international transactions 

•	 Providing incorrect information or 
documents: penalty of 2 percent 
of the value of international 
transactions.

Transfer pricing study 
overview
Is preparation of a transfer pricing 
study required – i.e. can the 
taxpayer be penalized for mere 
failure to prepare a study?
Yes. In cases where the aggregate value 
of international transactions exceeds 
INR10 million.

Failure to maintain the prescribed 
information in the documentation 
contemporaneously attracts a penalty of 
2 percent of the value of the international 
transaction. Further, failure to furnish 
information/documents during a transfer 
pricing audit can also attract an additional 
penalty of 2 percent of the value of the 
international transaction.

Other than complying with a 
requirement per the previous 
question, describe the benefits, if 
any, of preparing and maintaining a 
transfer pricing study? 
Maintenance of transfer pricing 
documentation assists in demonstrating 
that the taxpayer made bonafide 
attempts to determine and ensure that 
its transfer prices are at arm’s length. 
In such cases where the taxpayer has 
determined its transfer prices as above, 
should the tax authorities question the 
taxpayers’ approach towards transfer 
pricing, the burden of proof shifts to the 
tax authorities.

To satisfy the requirement and/or 
obtain the benefits, are there any 
requirements on when the transfer 
pricing study must be prepared and 
submitted?
The transfer pricing documentation must 
be prepared on a contemporaneous 
basis, and should be maintained by the 
taxpayer for a period of 9 years from 
the end of the relevant financial year. 
Generally, the notice of audit (issued by 
the revenue authorities to the taxpayer, 
initiating a transfer pricing audit) specifies 
the period within which the taxpayer 
is required to furnish information as 
specified in the notice.
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When a transfer pricing study is 
prepared, should its content follow 
Chapter V of the OECD Guidelines?
India is not a member of the OECD thus 
does not follow the OECD Guidelines. 
However, the taxpayers and the Indian 
tax authorities have resorted to the 
OECD Guidelines to support principles 
found in the Indian Transfer Pricing 
Regulations. The Indian Transfer Pricing 
Regulations are relied upon where 
there are differences from the OECD 
Guidelines. 

Does the tax authority require an 
advisor/tax practitioner to have 
specific designation in order to 
prepare or submit a transfer pricing 
study?
Yes. Filing of the Accountant’s Report 
in Form No. 3CEB certifying the arm’s 
length nature of the international 
transaction with Associated Enterprises 
is required. This report must be issued 
by a Chartered Accountant and filed 
with the revenue authorities by the 
due date (presently 30 November 
after the end of the relevant financial 
year). The transfer pricing regulations 
do not prescribe/mandate a specific 
designation which one must have to 
prepare transfer pricing documentation. 
Nevertheless, considering the onerous 
requirements of the law, taxpayers 
generally prefer to have the required 
transfer pricing documentation prepared 
by professionals who have requisite 
knowledge and expertise with regards 
to the same. Further, this would 
become especially important in light 
of the stringent penalty provisions for 
non-reporting or incorrect reporting of 
international transactions. 

Transfer pricing methods
Are transfer pricing methods 
outlined in Chapter II of the OECD 
Guidelines acceptable?
The transfer pricing methods in the 
Indian Transfer Pricing Regulations are to 
be followed when preparing the transfer 
pricing study. 

The methods prescribed in the Indian 
Transfer Pricing Regulations are similar 
to those outlined in Chapter II of the 
OECD Guidelines. However, the Indian 
Transfer Pricing Regulations permits the 
Central Board of Direct Taxes (CBDT) to 
prescribe any other method. And under 
this provision CBDT inserted “Other 
Method” in addition to the above five 
prescribed methods in the Transfer 
Pricing rules via a Notification applicable 
from financial year 2011-12. 

The “Other Method” is described as “any 
method which takes into account the 
price which has been charged or paid, or 
would have been charged or paid, for the 
same or similar uncontrolled transaction, 
with or between non-associated 
enterprises, under similar circumstances, 
considering all the relevant facts”. 

Proper documentation specifying the 
rejection reasons for non-application 
of the above five prescribed methods 
and the appropriateness of the “Other 
Method” based on the facts and 
circumstances of the case would have 
to be maintained by the taxpayer. 

Is there a priority among the 
acceptable methods?
No.

If there is no priority of methods, is 
there a “best method” rule?
Yes. The most appropriate method will 
be that which is best suited to the facts 
and circumstances of each particular 
international transaction. It would also 
provide the most reliable measure of 
an arm’s length price in relation to an 
international transaction. 

Transfer pricing audit and 
penalties
When the tax authority requests 
a taxpayer’s transfer pricing 
documentation, how long does 
the taxpayer have to submit its 
documentation?
Generally, the notice of an audit by the 
revenue authorities specifies the period 
within which the taxpayer is required to 
provide the required documentation. 

If an adjustment is proposed by the 
tax authority, are dispute resolution 
options available to the taxpayer 
outside of competent authority?
There is an appellate mechanism if 
the taxpayer contests an adjustment 
proposed by the revenue authorities. It 
includes several stages: 

•	 Appellate Commissioner 
(complemented by Dispute 
Resolution Panel) 

•	 Jurisdictional Appellate Tribunals 

•	 Jurisdictional High Courts 

•	 National Supreme Court. 

It can take 3 to 8 years for a taxpayer to 
obtain a conclusive decision by the Indian 
judiciary. 

The assessment/appellate procedure in 
India are generally rules-based and the 
authorities typically will not negotiate a 
settlement. 

Use of mutual agreement procedure 
(MAP) under the tax treaties can be 
invoked as an alternative dispute 
resolution mechanism. India has entered 
into various double taxation treaties to 
avoid tax disputes whether jurisdictional 
conflicts or matters of interpretation. 

In matters pertaining to potential double 
taxation or taxation not in accordance 
with a double tax convention, the option 
available before or after exhaustion of any 
domestic administrative appeals process 
is either to apply for MAP under the 
relevant tax treaty; or litigate the matter 
through the courts. 

The Advance Pricing Agreements (APA) 
mechanism was introduced in July 2012, 
and provides the taxpayers with an 
alternate mechanism for resolution of 
potential transfer pricing disputes. The 
response to the Indian APA program has 
been very positive so far and a few APAs 
are expected to be signed in 2014.

If an adjustment is sustained, can 
penalties be assessed? If so, what 
rates are applied and under what 
conditions?
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The Indian Transfer Pricing Regulations 
have prescribed the following penalty 
provisions summarized below.

Default Penalty 

In case of a 
post-inquiry 
adjustment, there 
is deemed to be 
a concealment of 
income 

100-300 percent 
of tax on the 
adjusted amount 

Failure to maintain 
documents 

2 percent of 
the value of 
transaction 

Failure to furnish 
documents 

2 percent of 
the value of 
transaction 

Maintaining 
or furnishing 
incorrect 
information or 
documents 

2 percent of 
the value of 
transaction 

Failure to furnish 
accountant’s 
report 

INR100,000 
(USD2,000) 

Failure to report 
a transaction 
in accountant’s 
report 

2 percent of 
the value of 
transaction 

Source: Indian Income Tax Act 1961 and Income Tax 
Rules 1962.

To what extent are transfer pricing 
penalties enforced?
The above imposition of penalties 
is discretionary and depends upon 
the facts and circumstances of each 
individual case. 

What defences are available with 
respect to penalties? 
Please refer to the information provided 
previously. In addition, the intent of the 
taxpayer is also given due consideration, 
i.e. whether the intent is mala fide 
or whether the taxpayer had made 
bona fide attempts to comply with the 
prescribed regulations. Establishing bona 
fide intent can provide some defense for 
the taxpayer.

What trends are being observed 
currently?
Audit trends:

Indian Revenue authorities are becoming 
increasingly aggressive in the course of 
conducting transfer pricing audits and 
the nature of issues that are scrutinized 
have also matured to cover more 
complex transactions such as valuation 
of equity share infusions, creation of 
marketing intangibles, intra-group cross 
charges, financial transactions including 
guarantees and business receivables etc. 

In respect of equity infusions in Indian 
entities, the Indian Revenue authorities 
have alleged undervalued share 
investments made by multinational 
enterprises (MNEs) in their Indian 
Associated Enterprises (AEs) and have 
initiated adjustments on the difference 
between the actual issue price and the 
Arm’s Length Price (ALP) by considering 
it as notional income. In some cases, the 
Indian Revenue authorities have also re-
characterized such shortfall as a deemed 
loan advanced by the Indian AE to its 
overseas parent company and have even 
imputed notional interest income to the 
Indian taxpayers.

As regards marketing intangibles related 
issue, in cases where the Advertisement, 
Marketing and Promotion (AMP) spends 
of Indian taxpayers have been found 
to be excessive (i.e. above a bright-
line benchmark), it has been held that 
such effort has led to development of 
‘Marketing Intangibles’ that are legally 
owned by the foreign affiliate, and an 
arm’s length compensation (by way of 
reimbursement of excessive cost with or 
without a profit margin/ mark-up thereon) 
should be recovered by the Indian 
affiliate. In many cases, Indian Revenue 
authorities have determined the arm’s 
length value of the intra-group services 
as “Nil” alleging that such charges are 
simply a means of profit repatriation and 
leads to erosion of India’s tax base. 

Taxpayers providing captive R&D 
services have typically been 
remunerated with a mark-up on total 
costs and the foreign AE has been 
entitled to the intangible related returns 
and a large part of the location savings, 
if any. While earlier the focus in such 
audits had largely been on the level of 
mark-ups, recently the Indian Revenue 
authorities have classified in some cases 

these services as ‘high value’ and have 
sought to apply the Profit Split Method 
(PSM) for performing a TP adjustment. 
The basis of the adjustment assumed 
that the R&D centre performed non-
routine functions and contributed to the 
creation of unique intellectual property 
which in-turn was transferred to the 
foreign affiliates without appropriate 
compensation. 

To illustrate, in the most recently 
completed round of transfer pricing 
audits concluded, in January 2014 the 
Indian transfer pricing authorities have 
made adjustments of approximately 
INR600 billion i.e. approximately 
USD10 billion.  
Domestic transactions included in the 
ambit of transfer pricing: 
From financial year ended March 2013 
the existing transfer pricing regulations 
for international transactions have 
been extended to certain domestic 
transactions defined as Specified 
Domestic Transactions (SDT) covering 
the following: 

•	 Payments (i.e. only expenditure) to 
specific related parties (as referred 
to in Section 40A (2) (b) of the Indian 
Income-tax Act, 1961). 

•	 Transactions between tax holiday 
eligible units and other business 
(units) of the same taxpayer. 

•	 Computation of ordinary profits of tax 
holiday unit of the taxpayer where 
there are transactions with entities 
with close connection.

•	 Such other transactions, as may be 
prescribed. 

These provisions are applicable to all 
cases where the aggregate amount of 
such domestic transactions exceeds INR 
50 million in a financial year. 

Accordingly, taxpayers entering 
into such SDTs would be required 
to file Accountant’s Report and 
maintain prescribed transfer pricing 
documentation. Non-maintenance of 
mandatory documentation can result 
in a penalty of 2 percent of the value 
of the SDTs between related parties. 
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All the other penalty provisions that are 
applicable to International Transactions 
will also apply to SDTs.

Financial year 2012-13 was the first year 
of compliance for SDTs and taxpayers 
faced a lot of hardship due to ambiguities 
in law on various aspects.

Extension/ Clarification of definition of 
‘International Transaction’:  
The Finance Act 2012 clarified that the 
definition of international transactions 
would be extended to include 
guarantees, extended credit period 
on outstanding receivables, business 
reorganizations or restructuring, 
(irrespective of whether the same has 
an impact on current year’s profits, 
income, losses or assets) intangible 
properties including marketing 
intangibles, human assets, technology 
related intangibles etc. Since this 
amendment is retroactive from the 
inception of the Transfer Pricing 
regulations (i.e. 2001) taxpayers are 
expected to face challenges vis-a-vis the 
disclosures made in the earlier years. 

Special considerations
Are secret comparables used by tax 
authorities?
Yes, although the transfer pricing 
regulations contain no guidance on the 
use of secret comparables. Practically, 
the Indian revenue authorities have 
been using secret comparables in the 
course of transfer pricing audits. There 
are judicial rulings which have held that 
secret comparables (which are not 
available to the taxpayer at the time of 
setting its transfer prices) should not be 
used in the course of transfer pricing 
audits against the taxpayer. 

Is there a preference, or 
requirement, by the tax authorities 
for local comparables in a 
benchmarking set?
Yes. In transfer pricing audits conducted, 
the Indian revenue authorities have 
consistently shown a marked preference 
for selecting Indian comparables 
and accordingly, in accepting the 
corresponding economic analysis. The 

tax authorities prefer local comparables 
in the benchmarking set and often reject 
foreign comparables on the basis of 
geographical differences or cite lack of 
data availability as reasons. 

Do tax authorities have 
requirements or preferences 
regarding databases for 
comparables?
The tax authorities generally use two 
Indian databases, being Prowess and 
CapitalinePlus. In practice these two 
databases are also widely used by the 
taxpayers. 

What level of interaction do tax 
authorities have with customs 
authorities?
There is a lack of consistency between 
customs valuation procedures and 
transfer pricing regulations under 
tax laws. The departments work at 
divergent purposes in relation to the 
same transactions. Suitable methods 
for valuation of imported goods should 
be established which are acceptable 
to both customs law and the transfer 
pricing regulations. To this end, the 
Indian revenue authorities set up a 
Joint Working Group, comprising 
transfer pricing and customs officers. 
Considering the lack of synchronization, 
this initiative was undertaken by the 
revenue authorities in order to bring 
greater harmonization, coordination 
and communication between the two 
departments as regards valuation of 
imported goods.

Are management fees deductible?
Management fees are deductible. 
However, a commercial expediency 
test and a benefits test are rigorously 
applied by tax authorities with respect to 
payment of management fees. 

Are management fees subject to 
withholding?
Management fees are subject to 
withholding tax and the rates specified 
in the domestic tax laws/the relevant tax 
treaty, whichever is more favourable to 
the taxpayer would apply. 

Are year-end transfer pricing 
adjustments permitted?
Yes, but only upward adjustments to 
income are permitted. In the course of 
conducting the benchmarking analysis 
(forming part of the preparation of the 
transfer pricing documentation of the 
taxpayer), where the taxpayer believes 
that the value of the international 
transaction reported in the financial 
statements is different from the arm’s 
length price, the taxpayer may only make 
an upward adjustment for the additional 
amount of income to be offered to tax 
in the corporate tax return, to the extent 
of the difference between the actual 
transaction price and the arm’s length 
price determined. The adjustment 
would also be required to be carried 
out prior to filing the Transfer Pricing 
Accountant’s Report in Form No.3CEB. 
However, downward adjustments are not 
permitted.

Other unique attributes?

Arm’s length range 
The transfer pricing regulations require 
the arm’s length price in relation to 
an international transaction to be 
determined by any of the prescribed 
methods, whichever is the most 
appropriate method. In a case where 
more than one price is determined by 
the most appropriate method, the arm’s 
length price will be the arithmetical mean 
of such prices. 

Further, the transfer pricing regulations 
permit an allowable variation in case of 
deviation from arm’s length price. Earlier, 
the price of the international transaction 
was deemed to be at arm’s length in 
cases where the difference between 
the arm’s length prices determined 
and the price at which the international 
transaction took place did not exceed 5 
percent of the latter. 

The Government has now narrowed 
the above tolerance band to 3 percent 
indicating that considering the transfer 
pricing regulations have been introduced 
more than a decade ago and have come 
of age, MNEs and Indian companies alike 
should at present be in a much better 
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position to determine the appropriate 
arm’s length price in relation to their 
international transactions. 

On 15 April 2013 the Central Government 
stipulated via a Notification that a 
tolerance band of 1 percent for wholesale 
traders and 3 percent in all other cases 
shall be applicable for FY 2012-13, i.e. 
Assessment Year 2013-14.

Multiple-year data 
The Indian Revenue authorities do not 
generally permit use of multiple-year 
data. The data pertaining to the relevant 
financial year has to be benchmarked 
against comparable data of the same 
financial year. As per the regulations, 
comparable data of two previous 
years may only be considered if it is 
substantiated that the previous years 
have had an impact on the current year 
data of the comparables. However, there 
is no option to use the previous year’s 
data for the tested party.

Other recent 
developments
The transfer pricing authorities 
continue to adopt aggressive positions, 
including higher mark-ups for 

“services” companies, non-tolerance 
of losses for routine distributors, and 
seeking appropriate benefit tests for 
headquarter cross-charges. It has also 
been held that in some cases that 
an arm’s length interest should be 
recovered on outstanding receivables 
and debtors balances with AEs. Other 
recent approaches adopted include 
compensation for sourcing support 
services determined on the basis of 
value of goods sourced instead of a cost 
plus mark-up, etc. 

CBDT has announced the insertion 
of the “Other Method” in the Transfer 
Pricing Rules via a Notification applicable 
from FY2011-12. This “Other Method” 
could assist in the determination of 
the arm’s length price computation 
in respect of newer/more complex 
international transactions, especially 
those which would arise due to the 
various amendments introduced in 
the Finance Act 2012 like expansion/
clarification of the definition of 
“international transaction” and 
introduction of domestic transfer pricing. 
(e.g. intangibles, exit charge).

Safe Harbor Rules (SHRs) announced 
The Government published the 
SHRs in September 2013. The Indian 
Safe Harbor mechanism provides 
for circumstances in which certain 
categories of taxpayers can choose 
an option whereby the transfer 
prices declared by them would 
automatically be accepted by Indian 
tax authorities, subject to fulfilment 
of certain conditions. The mechanism 
covers specific kinds of services, 
including Information Technology 
(IT) /Information Technology 
Enabled Services (ITES), contract 
R&D, manufacture of automobile 
components and financial transactions 
in the nature of loans and guarantees. 
Taxpayers choosing the option would 
be able to safeguard their transfer 
prices against potential litigation for 
a maximum period of 5 years. See 
Figure 1 for the final rules prescribing 
the following threshold margins/
prices for the covered categories of 
international transactions.

Intercompany Transaction
Value of Intercompany 
Transaction

Safe Harbor

Software Development or Back-
office support Services

•	 Up to USD80 million

•	 Exceeds USD80 million

•	 20 percent or higher

•	 22 percent or higher

ITES being knowledge processes 
outsourcing services

•	 No monetary limit •	 25 percent or higher

Contract R&D services •	 No monetary limit •	 30 percent or higher

Intra-group loan to wholly owned 
subsidiary

•	 Up to USD8 million

•	 Exceeds USD8 million

•	 State Bank of India (SBI) base rate plus 150 basis 
points

•	 SBI base rate plus 300 bps 

Corporate guarantee •	 Does not exceed USD16 million

•	 Exceeds USD16 million and 
the credit rating of the AE is of 
the adequate to highest safety 

•	 Commission  rate not less than 2 percent per 
annum on the amount guaranteed

•	 Commission  rate not less than 1.75 percent per 
annum on the amount guaranteed

Figure 1: Indian Safe Harbor Rules

Source: Notification issued by CBDT on 18 September 2013.
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Some of the areas of concern are that 
most of the margins prescribed under the 
Safe Harbor mechanism are considerably 
higher than industry standards, even 
after factoring in a premium for the 
element of certainty accorded by a Safe 
Harbor. The Safe Harbor regime also 
provides no dispensation to taxpayers on 
mandatory maintenance of prescribed 
documentation. Further, denying the 
benefit of Safe Harbor to a taxpayer 
where the foreign transacting party is 
located in a Nil or low (< 15 percent) 
income tax jurisdiction could lead to 
litigation in affected cases.

Tax treaty/double tax 
resolution
What is the extent of the double tax 
treaty network?
India has an extensive tax treaty network 
and has entered into comprehensive 
tax treaties with 85 countries. India is 
also party to a series of treaties under 
negotiation.

If extensive, is the competent 
authority effective in obtaining 
double tax relief?
Sometimes, India’s general experience 
with MAPs is quite recent. Most MAP 
cases that the Indian Competent 
Authority has dealt with have been with 
the US, Japan and a few countries in 
Europe. 

In practice, MAP as a mechanism for 
dispute resolution in regards to transfer 
pricing has not been found to be very 
successful until recently in India. The 
reason is that even after the consultation 
process has commenced, the process 
lasts for a long time and its outcome is 
uncertain. However, recent experience 
indicates that this may be changing. 

When may a taxpayer submit an 
adjustment to competent authority?
There are no formal rules. 

May a taxpayer go to competent 
authority before paying tax?
Yes, however before invoking MAP 
procedures, in some cases a bank 
guarantee generally needs to be 
submitted for the tax demand in 
question. This has been the procedure to 
date in MAP cases involving the US and 
UK. 

Advance pricing 
agreements
What APA options are available, 
if any?
APAs have been introduced with 
effect from 1 July 2012 and the salient 
legislative provisions of the same are as 
follows: 

•	 The ALP shall be determined on the 
basis of prescribed methods or any 
other method. 

•	 Valid for a maximum of consecutive 
five years unless there is a change 
in provisions of the Code having 
a bearing on the international 
transaction. 

•	 In case APA covering a particular year 
is obtained after filing the return of 
income, modified return to be filed 
based on the APA and assessment 
or reassessment to be completed 
based on such modified return. 

•	 APA to be declared void ab 
initio if obtained by fraud or 
misrepresentation of facts. 

The detailed rules governing the APA 
regime have been notified by the CBDT 
as follows. 

•	 Indian APA regime provides for 
unilateral, bilateral and multilateral 
APAs. For unilateral APAs, the 
applications are to be filed with 
the Director General of Income 
Tax (DGIT) (International Tax) and 
bilateral/multilateral APA applications 
are to be filed with the Competent 
Authority of India. 

•	 The most appropriate method could 
be any of the six transfer pricing 
methods provided in the Act. 

•	 APA team would include experts 
in economics, statistics, law or any 
other field. 

•	 The applicants need to furnish 
detailed information regarding 
various aspects of its business in the 
application and the fees payable at 
the time of making the application is 
linked to the quantum of transactions 
proposed to be covered under 
the APA. 

•	 Every person proposing to enter into 
an APA shall be able to enter into a 
pre-filing consultation (potentially on 
an anonymous basis) with the APA 
authorities. 

•	 The applicant would be required to 
file an annual compliance report to 
the DGIT (International Tax) for each 
year covered in the APA. Transfer 
Pricing Officer (TPO) shall carry out 
a compliance audit for each year 
covered in the agreement. 

•	 The APA Rules contain provisions for 
cancellation, revision, renewal and 
withdrawal. 

The proposal of introduction of APAs in 
India is a positive step and ought to be a 
welcome relief to taxpayers.

Is there a filing fee for APAs?
The schedule of fees payable at the time 
of making the application is as follows:

Transaction 
Value 

Fee Amount  

Not exceeding 
INR1000 million 

INRI million 

Not exceeding 
INR2000 million 

INRI.5 million  

Exceeding INR 
2000 million 

INR2 million 

Source: Notification No. 36 of 2012 issued by CBDT on 
30 August 2012.
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As email addresses and phone numbers change 
frequently, please email us at transferpricing@ 
kpmg.com if you are unable to contact us via the 
information noted above.

KPMG in India

Does the tax authority publish APA 
data either in the form of an annual 
report or through the disclosure of 
data in public forums?
No.

Please provide some information 
on how successful the APA program 
is and whether there are any known 
difficulties?
In the first year of APAs 146 formal APA 
applications were filed with the Indian 
Government. Multinational corporations 
dealing in diverse industries such as 
pharmaceuticals, consumer electronics, 
media, cement, telecom, etc. have 
filed applications. Several rounds of 
discussions are already in process and 
the experience has been satisfactory 
so far. International TP experts have 
welcomed the collaborative approach of 
the Indian APA team. It is being hoped 
that a few APA agreements shall be 
finalised between the taxpayers and the 
Indian Government in 2014.

The option of APAs can be explored 
in case of complex and high value 
transactions or where the company is 
already undergoing TP audit scrutiny 
and hence would be selected for audits 
again or where the company needs 
financial certainty with regard to future 
tax implications. APAs would reduce 
the need for documentation and costs 
associated with audit and appeals over 
APA term and facilitate TP planning. 
Double taxation can be avoided in case of 
Bilateral/ Multilateral APAs.

Language
In which language or languages can 
documentation be filed?
English.
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