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Australia Top 

 

 

Tax update 

Legislative developments 

On 10 March 2011, the Income Tax Assessment Amendment Regulations 2011 (No. 2) (Regulations) received Royal 

Assent.  

The Regulations are intended to facilitate the characterisation of certain hybrid capital instruments as ‚debt‛ for Australian 

tax purposes. This includes certain Upper Tier 2 perpetual subordinated notes which are used to contribute to the capital 

adequacy of Authorised Deposit-taking Institutions (ADIs) for the purposes of Australian prudential standards. 

The Regulations apply to interest payments made under relevant instruments on or after 1 July 2001. 

The Regulations provide that an obligation to pay interest on the relevant instrument being contingent on profitability, 

insolvency or negative earnings conditions, does not of itself result in the instrument failing to be debt for Australian tax 

purposes (and therefore interest payments made in respect of the instrument could be deductible).   

To come within the scope of the Regulations, the terms of the relevant instruments must include a requirement that any 

deferred interest must accumulate, with or without compounding.   

ADIs should review the current tax treatment of hybrid capital instruments which contribute to their capital adequacy to 

consider the application of these Regulations.   

In respect of interest payments made under relevant notes issued prior to 1 July 2001, the Assistant Treasurer announced 

on 20 April 2011 an extension of the debt or equity transitional period for Upper Tier 2 instruments to 1 July 2011 (thus 

ensuring the tax characterisation as ‚debt‛ until 1 July 2011). The announcement follows the creation of the 

abovementioned Regulations. The extension to 1 July 2011 is intended to give issuers the opportunity to amend their 

instruments to come within the terms of the Regulations. 

Australian case law 

 
On 8 April 2011, the Full Federal Court of Australia (FCAFC) handed down its decision in the Commissioner of Taxation v 

Ashwick (Qld) No 127 Pty Ltd [2011] FCAFC 49.  

The case concerned the denial by the Commissioner of deductions claimed for interest paid on intra-group loans by a 

number of companies in the taxpayer’s group. The group lenders were disallowed bad debt deductions, some for both 

outstanding principal and unpaid interest and others for only unpaid interest owed by the borrowing companies. The 

Commissioner also sought to apply Australia’s general anti-avoidance rules. 

Whilst the decision is very much driven on its own facts, the FCAFC made a number of comments on some broad tax 

issues and current controversies that warrant consideration: 

 A Parent Company’s purpose does not determine the tax character of the Subsidiary Company’s acts 

 A non-finance company returns interest on an accruals basis where the loan is made in the course of its business and 

that approach is consistent with its accounting 

 The question is not whether the expense is incurred for the purpose of producing income but in the course of the 

http://www.austlii.edu.au/au/cases/cth/FCAFC/2011/49.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2011/49.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2011/49.html
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income-producing activity 

 There is no distinct rule for intra-group transactions 

 It is a rare case where interest incurred in raising money to be used in business, whether capital or working capital, is 

capital in nature.  

As an update to Issue 39, the Full Court of the High Court of Australia (HCA) refused the appeal by American Express 

Wholesale Currency Services Pty Limited (American Express) for special leave to appeal against the decision of the FCAFC 

in the Commissioner of Taxation v American Express Wholesale Currency Services Pty Limited [2010] FCAFC 122.  

The case concerned the entitlement to input tax credits under the A New Tax System (Goods and Services Tax) Act 1999 

(the GST Act), specifically the treatment of payments to the taxpayer by the holders of charge cards and credit cards 

following the cardholder’s defaults. Under the GST Act, an input tax credit is not available for acquisitions which relate to 

the making of input taxed supplies such as financial supplies.   

In the FCAFC’s decision, the taxpayer (American Express) sought to argue that late payment fees received in respect of its 

credit card facility and amounts described as ‚liquidated damages‛ received in respect of its charge card facility were not 

‚revenue derived from input taxed supplies‛. FCAFC disagreed with this view and held that the amounts received 

constituted revenue derived from input taxed supplies. FCAFC’s decision means that American Express was entitled to 

fewer input tax credits and thus should have a higher GST liability. 

On 10 May 2011, the FCAFC handed down its decision in the Commissioner of Taxation v Citigroup Pty Ltd [2011] FCAFC 

61.   

The case considered whether Australia’s anti-avoidance regime applied to entitle the Commissioner of Taxation to cancel 

foreign tax credits to which the taxpayer is otherwise entitled (for the income years ended 31 December 2003 to 2004) in 

consequence of its participation in two Hong Kong bond transactions. 

The FCAFC upheld the decision of the FCAFC that in respect of the taxpayer’s Hong Kong Bond litigation:  

 Australia’s general anti-avoidance rules applied to disallow foreign tax credits (FTCs) claimed in 2003 and 2004  

 Citigroup Pty Ltd (CPL) did not have to pay the ATO General Interest Charge (GIC) on the disallowed FTCs.   

The FCAFC accepted that CPL earned a pre-tax profit, and that CPL actually paid the tax in Hong Kong. However the 

FCAFC was strongly of the view that the FTCs should be disallowed under Australia’s general anti-avoidance rules simply 

on the basis of the ‚underlying characteristics‛ of the transactions themselves as structured finance transactions.  

Taxation rulings 

 
On 16 March 2011, the Commissioner of Taxation released Draft Taxation Determination TD 2011/D2 (TD 2011/D2), which 

considers the application of Australia’s general anti-avoidance rules to the following arrangement: 

 An Australian resident company (AusCo) that is a subsidiary of an authorised deposit-taking institution (ADI) borrows 

money to inject as equity capital into an offshore company (OffshoreCo)  

 OffshoreCo was specifically incorporated for the transaction in question 

 OffshoreCo then lends the money to a foreign company (ForeignCo); ForeignCo is unrelated to AusCo 

 OffshoreCo pays dividends to AusCo upon receiving loan repayments from ForeignCo. 

In the absence of Australia’s general anti-avoidance rules, the dividend would be non-assessable non-exempt income for 

Australian tax purposes.  

TD 2011/D2 states that it appears that the arrangement is designed to convert otherwise assessable interest income into 

non-assessable non-exempt dividends. TD 2011/D2 provides that Australia’s general anti-avoidance rules are likely to apply 

if: 

 OffshoreCo was only created for the purpose of lending money to ForeignCo 

 There was no consideration of future lending activities for OffshoreCo other than lending to Foreign Co 

http://www.austlii.edu.au/au/cases/cth/FCAFC/2010/122.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2010/122.html
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 The value of the equity in OffshoreCo could be liquidated at short notice at market value. 

On 25 March 2011, the Commissioner of Taxation released Australian Taxation Office Interpretive Decision ATO ID 2011/27 

which provides that the execution of a ‚non-deliverable forward‛ (NDF) contract does not constitute ‚trading in currency or 

rights in respect of currency‛ for the purposes of determining ‚offshore banking‛ activities which are entitled to the 

benefits of the Offshore Banking Unit regime.   

Income from offshore banking activities of an offshore banking unit will, generally, be taxed at a concessional tax rate of 

10% (rather than the corporate tax rate of 30%). 

ATO ID 2011/27 describes NDF contracts as executory contracts performed by financial or cash settlement of amounts 

payable by the parties to the contract. The amounts payable by the parties to the contract are determined in accordance 

with an agreed ‛fixing rate‛ which includes or reflects an agreed exchange rate for particular currencies. The parties to the 

NDF contract do not perform their contractual obligations by delivery of the currency.  

The Australian Taxation Office (ATO) ruled that the NDF contracts do not satisfy ‚trading in currency or rights in respect of 

currency‛ because there is no actual trade in currency. The ATO advised that although the calculation of the amounts 

payable under the NDF contracts reflects a currency exchange rate agreed between the parties to the contract, actual trade 

in the designated currency does not arise.  

On 1 June 2011, the Commissioner of Taxation released Draft Taxation Determinations TD 2011/D5 and TD 2011/D6 which 

consider the application of the hedging financial arrangement election, being one of the Taxation of Financial Arrangements 

(TOFA) elective methodologies.  

The Commissioner of Taxation expresses in TD 2011/D5 that where a hedging financial arrangement expires, is sold, 

terminates or is exercised (ie, cessation occurs) prior to a specified event (eg, prior to the underlying hedged security being 

sold), the gain or loss arising will be determined in accordance with Section 230-300(2) and allocated in accordance with 

Section 230-300(3) of the Income Tax Assessment Act 1997 (ITAA 1997).   

Broadly, this results in the gain or loss from the hedging financial arrangement being able to be spread across a period 

which includes income years post the cessation of the hedging financial arrangement, if such an allocation method is 

determined to be reasonable given the nature of the hedging financial arrangement and underlying hedged item.   

TD 2011/D6 deals with hedge effectiveness testing. In this regard, Section 230-365 of ITAA 1997 includes an ongoing 

requirement to assess the effectiveness of the hedging arrangement for the purposes of determining whether the hedging 

election can continue to apply to the hedging financial arrangement. The Commissioner of Taxation expresses in TD 

2011/D6 that the hedge effectiveness testing requires both retrospective and prospective testing.   

TD 2011/D5 and TD 2011/D6 are proposed to apply (once finalised) both before and after their date of issue. 

2011/12 Federal Budget 

 

On 10 May 2011, the Commonwealth Treasurer handed down the Government’s Federal Budget for the financial year 

ending 30 June 2012.   

As a general comment, no new significant measures were announced in relation to the financial services sector and there 

was little discussion of key measures previously announced. However, we note the following: 

 The government has announced amendments to the integrity provisions in the debt/equity rules for arrangements that 

fund a return through ‚connected entities‛ that apply retrospectively from 1 July 2001. These arrangements will now 

only be treated as equity and not debt where both the purpose and effect of the arrangement is to provide the ultimate 

investor with, in substance, an equity interest in the issuer company. These integrity provisions will not apply when the 

Commissioner considers it unreasonable  

 The global financial crisis highlighted an issue with the securities lending rules where securities were not returned to a 

lender due to the insolvency of a borrower. Accordingly, for arrangements in existence as at 1 July 2008 or later, 

amendments will be made to ensure that a lender under a securities lending arrangement will be treated as not having 

disposed of the lent securities in the event of insolvency of the borrower, where certain conditions are met 

 There are some minor amendments to the Taxation of Financial Arrangements (TOFA) 

 As announced in January 2011, the government has reconfirmed its commitment to an investment manager regime to 

exempt relevant amounts of a foreign fund that is taken to have a ‚permanent establishment‛ in Australia from income 

tax (with effect from 1 July 2010) 

http://law.ato.gov.au/atolaw/view.htm?docid=%22AID%2FAID201127%2F00001%22
http://law.ato.gov.au/atolaw/view.htm?docid=%22AID%2FAID201127%2F00001%22
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 The government also announced that it would defer the start date of the adoption of the income tax self assessment 

regime for indirect taxes (amongst other proposed measures) from 1 July 2011 to the first quarterly tax period after 

Royal Assent of the relevant amending legislation or, where appropriate, a later quarterly tax period after Royal Assent.   

Other developments 

 
On 16 May 2011, the Australian Taxation Office released an updated draft ‚International dealings schedule – financial 

services 2011‛ and draft instructions. The International Dealings Schedule will need to be prepared and lodged with the 

2011 income tax return of the following entities (instead of the Thin Capitalisation Schedule and International Related Party 

Dealings Schedule): 

 A foreign bank 

 A foreign bank branch 

 A general or life insurance entity 

 A financial services provider with gross turnover of at least AUD$250 million on their current year income tax return. 

The International Dealings Schedule should be mandatory for all taxpayers from the 2012 income year. 

The International Dealings Schedule includes disclosures similar to the Thin Capitalisation Schedule and International 

Related Party Dealings Schedule (ie Schedule 25A), but also requires certain additional disclosures. This includes 

disclosures in relation to certain unrelated party dealings. 
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Tax update 

The State Administration of Taxation clarifies that guarantee fees should be treated as interest for the People’s 

Republic of China Withholding Tax (PRC WHT) purpose 

Under the old Foreign Enterprise Income Tax Laws and Regulations, guarantee fees were treated as interest and subject to 

10% PRC WHT, subject to treaty relief, if any. 

The new Corporate Income Tax regime effective from 1 January 2008 did not address the WHT implications on guarantee 

fees until the issuance of Circular Guoshuifa [2009] No. 75 (Circular 75) on 26 July 2010. Circular 75 broadly indicated that 

guarantee fees should not be treated as interest for double tax treaty purposes. Upon the issuance of Circular 75, the PRC 

tax authority began to consider whether to exempt WHT on guarantee fees.   

On 28 March 2011, the State Administration of Taxation issued Notice [2011] No. 24, clarifying that guarantee fees should 

be treated as interest for PRC WHT purpose. Notice [2011] No. 24 came into effect on 1 April 2011.   

 

 



© 2011 KPMG Tax Limited, a BVI limited liability company operating in Hong Kong and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative 

("KPMG International"), a Swiss entity. All rights reserved. 

 

7 General tax update for financial institutions in Asia Pacific 

 

 

 

 

Hong Kong Top 

 

 Tax update  

New Double Taxation Agreements (DTA) with Spain and Czech Republic 

Hong Kong signed new DTAs with Spain and Czech Republic on 1 April and 6 June 2011 respectively.    

The new DTAs provide the following maximum rates of withholding taxes:  

 Dividend (note 3) Interest (note 3)  Royalty (note 3) 

Spain 10% or nil 

(note 1) 

10% or nil  

(note 2) 

5% 

Czech Republic 5% nil 10% 

Notes:  

1 The lower rates apply if a company which directly holds at least 25% of the capital of the company paying the dividend. 

2 The lower rate applies to interest payments to certain financial institutions or the Government of the other contracting 

state.  

3 The entitlement to the treaty benefits under the above DTAs are subject to meeting specific requirements, eg  

beneficial owner requirements, substance requirements and/or limitation of benefits clause, depending on the specific 

requirements of the DTA.  

The DTAs will be effective once ratification procedures have been completed by both sides.  

Court of First Instance affirms the application of ING Baring 

In Li & Fung (Trading) Limited v Commissioner of Inland Revenue (CIR) [HCIA (3/2010)], the Court of First Instance upheld 

the Board of Review’s decision, finding in favour of the taxpayer that the source of the commission income was outside of 

Hong Kong. 

The Court’s decision reaffirms the approach in ING Baring Securities (Hong Kong) Limited v CIR that to determine the 

source of a profit, one must first identify the transaction which directly gives rise to the profits. Focus should be on the 

effective causes to the exclusion of what may be antecedent or incidental matters. The arguments advanced for the 

Commissioner in Li & Fung make it clear that the Inland Revenue Department (IRD) has been reluctant to apply the 

principles stemming from ING Baring to cases that were not factually the same as that of ING Baring. Indeed, the IRD has 

taken the position that the final step in the process of profit generation is not always determinative of the source of profits, 

and that due regard must be given to prior steps. Although the decision in the Li & Fung case may be subject to appeal, the 

case does highlight that the ING Baring decision has wider application in determining the source of profits. 

 

For further details, please refer to Issue 10 of the Tax Alert. A link to this publication can be accessed below.  

http://www.kpmg.com/cn/en/IssuesAndInsights/ArticlesPublications/Newsletters/Tax-alert/Documents/tax-alert-1104-10.pdf 

 

http://www.kpmg.com/cn/en/IssuesAndInsights/ArticlesPublications/Newsletters/Tax-alert/Documents/tax-alert-1104-10.pdf
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Tax update 

Requirement to deduct tax at source on payments from branch to Head Office (HO) 

 
The Calcutta High Court in ABN Amro Bank, N V v CIT [2011-TII-09-HC-KOL-INTL] (the taxpayer) held that interest payments 

by an Indian branch of a foreign bank to its HO is an allowable deduction. The High Court further held that such payments 

should not be subject to tax deduction at source under the provisions of the Income-Tax Act, 1961 (the Act), and, therefore, 

cannot be disallowed on account of non-deduction of tax at source. 

 

The taxpayer is a bank incorporated in the Netherlands and engages in the banking business in India through various branch 

offices (Indian PE). As part of its operations, the Indian PE paid interest to its HO or overseas offices and claimed such 

expenditure as deductible. 

 

The basis for disallowance as per the tax department, involved broadly two arguments: 

 the Branch cannot claim deduction for interest paid to the HO as being the same legal person  

 disallowance for interest expenditure on account of non deduction of tax at source on payments to the HO. 

 

The Calcutta High Court has held that the HO and the Indian PE shall be assessable as separate entities for the purpose of 

computation of business profits or assessment, considering the provisions of the India–Netherlands tax treaty (Article 5 read 

with Article 7). Further, the High Court held that interest payments by a branch of a banking enterprise to its HO can be 

claimed as a deduction while computing the business profits of the Indian PE in line with the India–Netherlands Tax Treaty. 

 

Further, based on the facts of the case, the Calcutta High Court held that the Indian PE was not required to deduct tax at 

source on the interest payment as the interest was not chargeable to tax in India in the hands of the HO by virtue of the 

provisions of the India–Netherlands Tax Treaty. 

 

Mauritius taxpayer holding valid tax residency certificate is eligible for the benefits of the India–Mauritius tax treaty 

 

Recently, the Authority for Advance Ruling (AAR) in the case of D.B. Zwirn Mauritius (AAR No.879 of 2011) dealt with the 

issue of taxability of capital gains on the sale of shares by a Mauritian entity under the Act or India–Mauritius tax treaty (the 

tax treaty). The AAR held that the applicant, holding tax residence certificate, was eligible for the tax treaty benefits.  

Accordingly, under Article 13(4) of the tax treaty the taxpayer is not liable to pay capital gains tax in India in respect of the 

transfer of shares held in an Indian company. 

 

The applicant, a company incorporated in Mauritius, is an investment company holding a tax residence certificate issued by 

the Mauritius Revenue Authorities. The applicant sold shares of an Indian Company to another Mauritian company and 

realised capital gain on the sale of shares. The Applicant approached AAR to determine whether as a Mauritius resident, it 

was eligible to the benefits of the tax treaty and hence not subject to tax in India on the capital gains. 

 

The AAR observed that the profit arising from the transfer of shares of an Indian company was chargeable to capital gains 

tax under the Act. However, Article 13(4) of the tax treaty confers the power of taxation of the capital gains derived by a 

resident of Mauritius from the alienation of specified property only in Mauritius. Therefore, the fact that the capital asset is 

located in India is immaterial. Further, under the Act the applicant is entitled to seek the benefit under the tax treaty if the 

provision therein is more advantageous than the corresponding provision in the domestic Act. 
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The AAR relied on the Central Board of Direct Taxes (CBDT) Circulars and the Supreme Court decision in the case of Azadi 

Bachao Andolan and held that the applicant was eligible for the tax treaty benefits and accordingly, the applicant is not liable 

to pay capital gains tax in India in respect of the transfer of shares held in an Indian company as per Article 13(4) of the tax 

treaty. 

 

Taxability of the sale of Indian shares and requirement to file return of income 

 

Recently, the AAR in the case of VNU International B.V. [AAR No. 871 of 2010] (applicant) held that the capital gains arising 

to the applicant, a tax resident of Netherlands, from transfer of shares of an Indian Company to a tax resident of Switzerland 

is not taxable in India under Article 13(5) of the India–Netherlands tax treaty (the tax treaty). The AAR also held that the 

Foreign Company was required to file its return of income in India even if it were not liable to tax in India by virtue of the tax 

treaty.  

 

The applicant, a tax resident of the Netherlands, was a subsidiary of a Netherlands company. The applicant did not have 

Permanent Establishment in India. The applicant held 100% shares in an Indian company (Company 1) which entered into a 

scheme of arrangement with another Indian company (Company 2). 

 
Pursuant to the arrangement, a business division of Company 1 demerged to Company 2. Later, the applicant sold 50% 

shares of Company 2 to a Swiss company and made a capital gain. 

 

The applicant approached the AAR to decide whether the capital gain was taxable under the provisions of the Act and the 

tax treaty. If the applicant was not liable to pay capital gains tax, a question arose whether the applicant was required to file 

a return of income under the provisions of the Act and whether the transaction entered by the applicant attracts transfer 

pricing provisions of the Act. 

 

The AAR held that as per Article 13(5) of the tax treaty, the capital gains arising from the sale of shares would only be 

taxable in the Netherlands, ie the State in which the transferor was a resident. Further, it held that as the transaction was 

not taxable in India, the transfer pricing provisions were not applicable. 

 

The AAR observed that the expression ‚income‛ appearing in Section 139 of the Act is wider than or different from its 

scope and connotation elsewhere in the Act. The AAR observed that under the provisions of the Act, every company 

including a foreign company, was required to file its return of income in India, irrespective of the fact that such company had 

earned income or suffered a loss. The provisions of the Act had specifically provided exclusion to non-residents from filing a 

return of income in certain circumstances as in the case of interest or dividends earned by non-residents on Foreign 

Currency Convertible Bonds or Global Depository Receipts. 

 

Since no such exclusion was provided in the present case, the applicant was required to file a return of income in India, 

irrespective of the fact that no income was taxable in India by virtue of the provisions of the tax treaty. 

 

Income earned by investors through portfolio management schemes results in capital gains 

 

The Mumbai Bench of the Income Tax Appellate Tribunal (Tribunal) in the case of ITO v Radha Birju Patel, examined the 

taxation of income earned by investors through portfolio management schemes and held that the transactions carried out by 

a Portfolio Manager for its client cannot be said to be the client’s business income.  

 

In the present case, Ms Radha Birju Patel (Taxpayer) was a business woman who earned retainer fees. She had invested 

her surplus funds partly in shares and stocks for growth and capital appreciation through the services of a Portfolio Manager, 

under their ‚Portfolio Management Scheme‛ (PMS). In the income tax returns, the Taxpayer had disclosed short-term 

capital gains. The Assessing Officer (AO) was of the opinion that the Taxpayer was trading in shares as opposed to making 

an investment and thus, the gains should be classified as business income. For this purpose, reliance was placed on the 

CBDT Circular of 2007.   

 

The Taxpayer appealed to the Commissioner of Income Tax (Appeals) (CIT(A)) against the order of the AO on the grounds 

that she had only placed her surplus funds with the Portfolio Manager for investing on her behalf on a discretionary basis 

and had no knowledge of how and where her funds were being invested. The CIT(A) held in favour of the Taxpayer; the 

decision was appealed by the income tax authorities in the Tribunal. 

 

The Tribunal agreed with the CIT(A) that since the present transactions are carried out by the Taxpayer’s Portfolio Manager, 

these items are clearly in the nature of transactions meant for wealth maximisation rather than encashing profits on the 

appreciation in share value. The Tribunal also noted that the very nature of Portfolio Management Scheme is such that the 

investments made by the assessees are protected and enhanced and in such a circumstance, it cannot be said that Portfolio 

Management is a scheme for trading in shares. 
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Based on the above, the Tribunal held that gains from investments made by a portfolio manager on behalf of its clients (on a 

discretionary basis) cannot be said to be business income in the hands of the Taxpayer and must be treated as capital gains. 

Accordingly, the appeal filed by the AO was dismissed by the Tribunal. 

 

 

Mumbai Tribunal rules that payment for data processing at data centre in Singapore is not taxable as “royalty” 

under India–Singapore tax treaty  

 

Recently, the Mumbai bench of the Income-Tax Appellate Tribunal (Tribunal) in the case of Standard Chartered Bank v DDIT 

(International Taxation), Mumbai ITA No. 3824/Mum/2006 & Others (the appellant) held that the payment made by the 

appellant to the Singapore company for processing of data at its data centre in Singapore would not be taxable as a 

‚royalty‛. Hence, the Tribunal concluded that the appellant was not liable to deduct tax at source in India on payments to 

the Singapore Company. 

 

The appellant, Standard Chartered Bank, is a non-resident company and is engaged in the business of banking in India 

through its various branches. It entered into a Hubbing agreement with M/s Sema Group Outsourcing (Singapore) Pte. Ltd 

(Singapore Company) for availing data processing support for its Indian business. The Singapore Company had a data centre 

in Singapore and it agreed to make available the same for exclusive use by the appellant for a specified period.  

 

Although the agreement did not make any reference to data processing to be carried out by the Singapore Company, the 

approval granted by the Reserve Bank of India to the appellant showed that the Singapore Company was carrying out data 

processing activities.  

 

The appellant filed an application before the tax authority for the issue of a No Objection Certificate for remitting money to 

the Singapore Company without deduction of tax at source.  

 

The AO and Commissioner of Income-Tax (Appeals) held that the payments made by the appellant to the Singapore 

Company constitute a royalty on the following grounds:  

 Provision of facility to process the data represented consideration for the use of a ‚process‛  

 Provision of computer facility represented consideration for use of ‚industrial, commercial or scientific equipment‛.  

On the basis that the payments constituted a royalty, a 15% tax rate on the gross payment should apply. The arrangement 

between the appellant and the Singapore Company involved renting out of disk space in the hardware system of the 

Singapore Company in favour of the appellant. Therefore, relying on precedents, it was contended by the tax department 

that payments made by the appellant were for the right to use the equipment as well as for a process.  

 
The Tribunal observed that the appellant has no access rights to the computer hardware except for transmitting raw data for 

further processing. There is nothing to show a positive act of utilisation, application or employment of equipment for the 

desired purpose. The appellant cannot come face to face with the equipment, operate it or control its functions in any 

manner. The appellant merely made use of the facility, though it did not itself use the equipment.  

 

As per the ‛tests‛ suggested by the Technical Advisory Group of OECD, in order to constitute a user of equipment, the 

customer should actually have domain or control over the equipment. However, if a customer is merely given access to 

some infrastructural facilities of the service provider, in a situation where the service provider has all the control, disposition 

and possession of such infrastructure and where the service provider operates such infrastructure on its own, then the 

customer cannot be said to have been assigned user rights to the equipment in the form of the infrastructure. The facts of 

the present case indicate that this test is met.  

 

The Tribunal held that data processing at a data centre located in Singapore does not involve either the use or right to use a 

process or equipment and therefore, payment made for the same cannot be characterised as royalty income liable to tax in 

India. 

 

Losses accruing to Foreign Institutional Investors (FIIs) on account of the cancellation of foreign exchange forward 

contracts having a direct nexus with investment are capital losses which can be set off against long-term capital 

gains on shares 

 

Recently, the Mumbai bench of the Income-Tax Appellate Tribunal (the Tribunal) in the case of Citicorp Banking Corporation, 

Bahrain v ADIT [2011-TII-40-ITAT-MUM-INTL]
  

(the taxpayer) held that losses accruing to FIIs on account of cancellation of a 

foreign exchange forward contract (exchange contract) having a direct nexus with an investment are capital losses which 

can be set off against long-term capital gains on shares. 

 

The taxpayer is a foreign company which was registered as a FII with the Securities and Exchange Board of India (SEBI). 

Further, the taxpayer is a branch of Citicorp Banking Corporation, Bahrain and is a tax resident of the United States of 

America. 
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The taxpayer earned a long-term capital gain on the sale of shares. Against this gain, the taxpayer set off a net loss which 

arose due to the cancellation of an exchange contract. Accordingly, the taxpayer offered the net long-term capital gain for 

taxation at 10% as per the provisions of section 115AD of the Act. 

 

The AO held that exchange contracts cannot be considered as capital assets and the gains or losses that accrue from an 

exchange contract cannot be considered for taxation under Section 115AD of the Act. Therefore, the AO declined to give 

the benefit of the set-off in respect of the loss on cancellation of the exchange contract against long-term capital gains. 

 

On appeal, the Delhi Special bench held that: 

 

 Gains from the cancellation of forward exchange contracts were capital receipts and did not arise from any business of 

dealings in foreign exchange or any adventure in the nature of trade 

 The forward contracts were entered into by the taxpayer with the sole purpose of guarding against enhancement of 

liabilities in repayment of foreign loans due to exchange rate fluctuations. These loans have been raised for the purpose 

of acquisition of plant and machinery abroad and, therefore, gains arising from cancellation of the contract, to the extent 

these relate to principal amounts of outstanding loans, would clearly fall in the capital field 

 The dominant intention, motive and purpose of entering into forward foreign exchange contracts and cancellation 

thereof were clearly to provide a hedging mechanism against the enhancement of liabilities for repayment of foreign 

loans raised for the purpose of capital asset acquisition by the taxpayer 

 The taxpayer’s conduct, as manifested in the facts and features of the case, does not reflect a profit motive in entering 

into forward contracts and cancelling the same thereafter 

 Essential characteristics which stamp the character of a revenue nature on any transaction, namely, multiplicity of 

transactions, a prior association of business and the existence of a scheme, system and business operation are totally 

absent. 

The Tribunal observed that the tax authorities have not challenged the fact that the dominant purpose for entering into 

foreign exchange forward contracts was to hedge against the depreciation of the foreign currency and that it has direct 

nexus with the investments made. 

 

It is also an admitted fact that the taxpayer is not doing any business in India and is only engaged in the investment. This 

fact has not been denied by the authorities.  

 

Accordingly, the Tribunal held that the loss accrued or arising on account of the cancellation of exchange contracts is a 

capital loss having direct nexus with the taxpayer’s investment, hence the taxpayer is entitled to set off the same.  

 
Section 115AD of the Act decides the quantum of tax payable by the FIIs on the income from securities or capital gains and 

it has nothing to do with the determination of the nature of a gain or loss. It does not take into account whether the loss or 

gain is of a capital or revenue nature. 
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Korea Top 

 

 

Tax update 

Revision of Article 134(1) of the Corporate Tax Law Enforcement Decree 

 

According to the revision of Article 134(1) of the Corporate Tax Law Enforcement Decree as of 31 March 2011, when the 

amount of ‚the untaxed accumulated reserve income‛ is negative at the end of the prior year for branch profit tax (BPT) 

purposes, the absolute value or modulus of ‚untaxed accumulated reserve income‛ can be deducted from taxable income.  

Also, the remaining amounts of ‚the untaxed accumulated reserve income‛ after deducting from taxable income can be 

carried forward and deducted from taxable income of the following fiscal years.   

 

In this regard, under the previous Korean tax law and a relevant tax ruling, the tax base for BPT starts from earnings of a 

business year before deducting net operating losses (NOL) carried forward and therefore, tax NOLs are not allowed as a 

deduction from taxable income in each business year for BPT purposes. Also, the deduction of ‚the negative balance of the 

untaxed accumulated reserve income‛ was not allowed for calculating the tax base of BPT.  

 

The revised provisions of Article 134(1) would be effective from the date the relevant tax is filed in the fiscal year, in which 

the enactment date (31 March 2011) of this provision is included. 
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Malaysia Top 

 

 

Tax update 

Stamp Duty (Exemption) Order 2011  

All instruments executed by a Labuan Corporation are exempted from stamp duty which would otherwise be chargeable 

under the Stamp Act 1949. 

Public Rulings 

 

The Inland Revenue Board of Malaysia recently issued the following Public Rulings: 

 

1. Public Ruling 3/2001: Investment Holding Company 

 

The Ruling explains the tax treatment in respect of an investment holding company residing in Malaysia 

An investment holding company has been defined as a company whose main activity is the holding of investments and 

not less than 80% of its gross income (whether exempt or not), other than gross income from a source consisting of a 

business of holding an investment, has been derived from the holding of those investments. A business of holding an 

investment has in turn defined as a business of letting of real property where a company in any year of assessment 

provides any maintenance or support services in respect of the real property.  

The Ruling is effective from year of assessment 2006. 

2. Public Ruling 4/2011: Income from Letting of Real Property 

 

The Ruling deals with the tax treatment of income from letting of real property in Malaysia and indicates that the 

determination of whether the income from the letting of property is from a business or a non-business source by relying 

solely on whether the maintenance services or support services are comprehensively and actively provided. 

 

The Ruling is effective from year of assessment 2011. 

3. Public Ruling 5/2011: Residence Status of Companies and Bodies of Persons 

The Ruling provides an explanation on the determination of the residence status of companies and bodies of persons.  

Management and control are the key factors used to ascertain the residence status of a company in Malaysia. The 

management and control refer to the controlling authority which determine the policies to be followed by the company. 

The Ruling clarifies that management and control are considered to be exercised where the directors of a company meet 

to conduct the company's business or affairs, irrespective of where the company is incorporated. The following are 

irrelevant:  
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 place of physical operations; 

 location of trading activities; 

 appointment of local directors; 

 control by shareholders; and 

 residence status of a director. 

 

The Ruling is effective from year of assessment 2011. 

4. Public Ruling 6/2011: Residence Status of Individuals 

The Ruling set out the determination of the residence status of individuals under the local tax laws.  

Generally, the residence status of an individual is determined by reference to ‚physical presence‛ in Malaysia. In 

particular, the Ruling contains additional illustrations on the ‚temporary absence‛ provision. 

 

The Ruling is effective from year of assessment 2011. 

        

       The full Public Rulings are available at http://www.hasil.gov.my. 
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New Zealand Top 

 

 Tax update 

New thin capitalisation rules for foreign banks 

The government has changed the thin capitalisation rules for foreign-owned banks, with the minimum prescribed 

percentage of equity for tax purposes increasing from 4% to 6% effective from 1 April 2012. 

The increased equity percentage complements changes to the inbound thin capitalisation rules for non-banking entities 

announced in last year’s Budget, which took effect on 1 April 2011. 

Please refer to our Issue 36 for details of last year’s Budget: 

http://www.kpmg.com/CN/en/IssuesAndInsights/ArticlesPublications/Newsletters/General-Tax-Update/Documents/General-

tax-update-1006-36.pdf 

This change is expected to raise about NZD$8 million more tax revenue in the next fiscal year and NZD$31 million per year 

after that. 

Deemed rate of return set 

The deemed rate of return for taxing foreign investment fund interests has been set at 8.52% for the 2010–2011 income 

year, decreasing from 9.12% for the previous income year. 

The deemed rate is set annually and is one of the methods that can be used to calculate income from foreign investment 

fund interests. 

The rate is based on an average of the five-year Government stock rate at the end of each quarter, to which a 4% margin is 

added. 

KiwiSaver changes announced in 2011 Budget 

Significant changes have been made to New Zealand’s superannuation scheme, KiwiSaver, announced in the 2011 Budget.  

They are as follows:   

 From 1 April 2012 – The tax-free status of employer contributions will be removed. These will be taxed at an 

employee’s marginal tax rate. 

 For the year to 30 June 2012 and beyond – The Member Tax Credit rate will be halved from NZD$1 to NZD50c for 

every NZD$1 contributed by members, up to NZD$521 a year – half the current maximum.  

 From 1 April 2013 – The minimum employee contribution rate and compulsory employer contribution rate will rise from 

2% to 3%. 

Budget 2011 changes to KiwiSaver will save NZD$2.6 billion over four years. Minister of Revenue Peter Dunne says the 

changes ensure KiwiSaver remains an attractive and subsidised savings option that is financially sustainable into the future. 

Mixed ownership model for Crown companies 

As part of the 2011 Budget, the New Zealand Government has decided to extend the mixed ownership model to four state-

owned energy companies and to reduce the Crown’s majority shareholding in Air New Zealand. The New Zealand Treasury 

has signalled the extension of the mixed ownership model to Mighty River Power, Meridian, Genesis and Solid Energy. 

http://www.comu.govt.nz/portfolio-entities/sector/energy-utilities/mighty-river-power/index.html
http://www.comu.govt.nz/portfolio-entities/sector/energy-utilities/meridian-energy/index.html
http://www.comu.govt.nz/portfolio-entities/sector/energy-utilities/genesis-power/index.html
http://www.comu.govt.nz/portfolio-entities/sector/energy-utilities/solid-energy-new-zealand/index.html
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The mixed ownership model applies to companies partly owned by the Crown and partly owned by private investors.  

This change is slated to take place in a three- to five-year programme starting in 2012, should the Government be re-elected 

in November 2011 and is subject to market conditions and the results of detailed scoping studies.  

Software deducibility changes 

The Inland Revenue have advised that a 1993 publication (circulated by Inland Revenue in a Tax Information Bulletin) that 

provided the cost of unsuccessful software development can be immediately deducted (whether the software is 

commissioned or developed in-house), is incorrect and should not be relied on.  

The section in the Tax Information Bulletin should be treated as being withdrawn effective from the beginning of the 2011–

2012 income year. 

 

Inland Revenue has stated that it intends to update the publication shortly. The principles relating to the deductibility of 

expenditure incurred in developing or acquiring a capital asset (such as a software) are set out in the Interpretation 

Statement IS 08/02: Deductibility of Feasibility Expenditure. 

The Minister of Revenue has subsequently announced that the Government will introduce new legislation confirming that 

expenditure on failed software projects will be deductible for tax purposes. It is expected that the legislation will be 

introduced in September and will have effect from the 2011–2012 income year. 
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Philippines Top 

 

 Tax update 

Case law on increase in sum assured by insurance companies 

The Supreme Court upheld the assessment of documentary stamp tax on the increases in the sum assured by the 

insurance company in Commissioner of Internal Revenue v Manila Banker’s Life Insurance Corporation, G.R. No. 169103 

dated 16 March 2011.  

The Supreme Court held that the increase in the sum assured was brought about by the renewal of an existing life 

insurance policy. Thus, the renewal upon the life of the insured is subject to the imposition of documentary stamp tax 

under then Section 183 of the 1977 Tax Code, notwithstanding no new policy was issued.  

It was likewise upheld that in admitting additional members in an existing group insurance or master policy, the insurance 

company is exercising its privilege to conduct the business of insurance. Thus, the documentary stamp tax should be 

imposed.  

Income tax exemption of interest income from long-term deposits or investment certificates 

The Bureau of Internal Revenue issued the Revenue Memorandum Circular No. 18-2011 dated 12 April 2011 to clarify the 

income tax exemption for interest income earnings from long-term deposits or investment certificates. 

The circular stipulates that, the following conditions should be present to qualify for an income tax exemption on long-

term deposits or investment certificates: 

1 The depositor or investor must be an individual citizen (resident or non-resident), resident alien or non-resident alien 

engaged in a trade or business in the Philippines 

2 Long-term deposits or investment certificates should be in the name of the individual and not in the name of a 

corporation or the bank or the trust department or unit of the bank 

3 Long-term deposits or investments must be in the form of savings, common or individual trust funds, deposit 

substitutes, investment management accounts and other investments evidenced by certificates in such form 

prescribed by the Bangko Sentral ng Pilipinas (BSP) 

4 Long-term deposits or investments must be issued by banks only and not by other financial institutions 

5 Long-term deposits or investments must have a maturity period of not less than five years 

6 Long-term deposits or investments must be in denominations of Ten Thousand Pesos (PHP10,000.00) and other 

denominations as may be prescribed by the BSP 

7 Only the interest income from the long-term deposits or investment certificates is covered by the income tax 

exemption 

8 The income tax exemption does not cover any other income such as gains from trading and foreign exchange 

9 Long-term deposits or investments should not be terminated by the investor before the fifth year, otherwise it shall 

be subjected to the graduated rates of 5%, 12% or 20% on interest income earnings under Sections 24(B)(1) and 

25(A)(2) of the National Internal Revenue Code of 1997 as amended. 

All rulings or issuances inconsistent with the foregoing circular are considered void and of no legal effect for being 

contrary to the law. 



© 2011 KPMG Tax Limited, a BVI limited liability company operating in Hong Kong and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative 

("KPMG International"), a Swiss entity. All rights reserved. 

 

18 General tax update for financial institutions in Asia Pacific 

 

 

  

 

Singapore Top 

 

 Tax update 

Changes of Tax Incentive Scheme for Trustee Companies (TC) 

The Monetary Authority of Singapore (MAS) has issued a circular providing further details of the changes to the tax 

incentive scheme for TC as announced in the Singapore Budget 2011.   

For details of the Singapore Budget 2011, please refer to Issue 39: 

http://www.kpmg.com/CN/en/IssuesAndInsights/ArticlesPublications/Newsletters/General-Tax-Update/Documents/General-

tax-update-1104-39.pdf 

Amongst the details covered, the MAS circular provides the following qualifying conditions that new applicants must meet 

to apply for the 10-year award under the Scheme: 

 employ a minimum of three qualifying professionals in Singapore 

 incur total business spending of at least $250,000 per annum.   

Liberalisation of the withholding tax exemption regime for banks 

The MAS has also issued a circular providing further details to the liberalisation of the withholding tax exemption regime for 

banks which was announced in the Singapore Budget 2011. 

The circular has clarified that the withholding tax exemption regime for banks has been expanded to include payments 

made by the following: 

 banks licensed under the Banking Act or approved under the MAS Act 

 finance companies licensed under the Finance Companies Act 

 entities that are: 

- holding a Capital Markets Services Licence under the Securities and Futures Act to carry out the regulated 

activities of ‚dealing in securities‛ and ‚advising on corporate finance‛ 

- involved or will be involved in the underwriting of debt or equity capital market issuances 

- approved by the MAS for purpose of this new tax exemption. 

Entities that meet the above conditions may apply to the MAS for the above exemption from 1 April 2011 to 31 March 2021 

(both dates inclusive). 

Extension of Tax Incentive Schemes for Project and Infrastructure Finance 

Further to the announcement in the Singapore Budget 2011, the MAS has issued a circular providing further details to the 

changes to the tax incentives for project finance. Details provided in the circular include: 
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 extension of the sunset clause of the existing package of tax incentives for project finance to 31 March 2017 

 the expiry of the Financial Sector Incentive (Project Finance) (FSI-PF) Company award on 31 December 2011.  

Companies approved as FSI-PF companies on or before 31 December 2011 can continue to enjoy the tax concessions 

under the FSI-PF award up to the expiry of their respective FSI-PF awards. 

Amendments to qualifying condition for exemption of interest income from offshore qualifying infrastructure 

projects or assets (OQIP) 

Currently, one of the qualifying conditions for the tax exemption on foreign-sourced interest income from OQIP received by 

approved resident entities listed on the Singapore Exchange, is that the ownership of or investment in the OQIP is to be 

substantially advised and structured by (investment advisory or structuring role): 

 a FSI-PF company  

 a financial institution in Singapore where the Singapore-based staff of the financial institution have a leading and 

substantial role in advising and structuring the investment.  

 
With the expiry of the FSI-PF scheme on 31 December 2011, the option of an FSI-PF company undertaking the investment 

advisory or structuring role will be removed. The rest of the conditions under this tax exemption scheme for foreign- 

sourced interest income remain unchanged. 
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Sri Lanka Top 

 

 Tax update 
Legislative amendments brought by Budget 2011 

The budget proposals for the fiscal year 2011, some of which have been administratively in force since 1 January 2011, 

were given legal effect by amending legislation certified by Parliament on 31 March 2011. 

The following is a summary of amendments applicable to banks and financial institutions: 

 

Income tax  

 Rate changes  

- Banks and other financial institutions, finance leasing and insurance companies, and other specialised banking 

services will have income tax rate reduced from 35% to 28% 

 Withdrawal of concessionary rates  

- Specialised housing banks: 20% (new rate 28%) 

- Profits and income from offshore banking activities: 20% (new rate 28%) 

 Exemptions  

- Interest accruing to any bank or financial institution from loans granted out of funds in the ‚Investment Fund 

Account‛  

- Interest accruing to any bank or financial institution from a loan granted: 

 to a company engaged in a new undertaking with an investment exceeding USD 3 million;  

 for investment in any re-opened abandoned factory.                                                                                                       

 Deemed Dividend Tax (DDT) 

      The mandatory requirement to distribute dividends to avoid the application of DDT, is reduced from 25% to 10% of 

the ‛distributable profits‛ effective from the Year of Assessment (Y/A) 2011/12 onwards.  

DDT is calculated at 15% on 33 1/3 % of ‚distributable profits‛ of the preceding Y/A, subject to adjustments being 

made for dividend distributions and solvency requirements and is payable on or before 31 October of the current Y/A, 

unless the mandatory amount is distributed on or before 30 September of the current Y/A. 

 Islamic financial transactions 

Provision has been made for the Commissioner General of Inland Revenue (CGIR) to issue rules and guidelines in 

relation to:                        

- identifying the circumstances which would be tantamount to an Islamic financial transaction; 



© 2011 KPMG Tax Limited, a BVI limited liability company operating in Hong Kong and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative 

("KPMG International"), a Swiss entity. All rights reserved. 

 

21 General tax update for financial institutions in Asia Pacific 

 

 

- ascertaining the profits and income arising from such a transactions; and 

- enabling the determination of chargeability to tax in any particular Islamic financial transaction. 

 

VAT on Financial Services (VAT on FS) 

 Rate reduced from 20% to 12% with effect from 1 January 2011 

 Tax base for VAT on FS changed to profit after deducting VAT on FS but before deducting income tax with effect from 

1 January 2011. (Previously the tax base was profit before deducting VAT on FS and income tax.) 

VAT on FS is charged on any person engaging in the business of supplying ‛financial services‛ in Sri Lanka on the ‛value 

addition‛ from such supply of financial services.  

 

Investment Fund Account (IFA)  

Persons chargeable to VAT on FS are required to establish and maintain an IFA. This will be maintained as an internal 

account of the relevant entity. There will be no physical transfer of funds, the required amount being transferred from the 

profits to the IFA will be maintained as part of the reserves. Hence the net effect being a segregation of reserves being 

made available. An amount equal to the balance in the IFA must be granted by that entity as loans for specified purposes. 

 Credits to the IFA 

- 8% of the ‚value addition‛ as computed for purposes of VAT on FS in each taxable period of one month, 

commencing on 1 January 2011 for a period of three years. Monthly transfers are to be made on or before the 

20
th

 of the subsequent month  

- 5% of the base calculated for self assessment payments of income tax. Transfers to be made on the self 

assessment payment dates commencing from the first quarter payment for the Y/A 2011/12. 

 Investment of IFA funds  

- Investments to be made within three months from the date of transfer to the IFA in: 

 Long-term Government securities or bonds (maturity more than or equal to seven years); 

 Loans on maturities not less than five years at interest rates not exceeding the five-year Treasury Bond 

rates plus 2% and granted for: 

-  Cultivation of plantations or agricultural crops including fruits, vegetables, cocoa, spices, and for livestock 

and fisheries 

-  Establishment, modernisation or expansion of factories or mills  

-  Small and medium enterprises – loans up to LKR 30 million or loans over LKR 10 million to enterprises 

with annual turnover of less than or equal to LKR 300 million and employees of less than or equal to 400 

-  Information technology related activities and business process outsourcing 

-  Infrastructure development  

-  Education – vocational training and tertiary education  

-  Restructuring of loans extended for above purposes.   

 Treatment for taxation  

- Interest income on investment in government securities or bonds will be liable to income tax 

- Interest income from loans granted from the IFA funds deposited within the mandated limits will be exempt from 

income tax 

- Interest income from investment in government securities or loans granted from excess credits made to the IFA 
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will be liable to income tax 

- Specific provision made for doubtful debts on loans granted from the IFA will be deductible in ascertaining the 

statutory income subject to general restrictions as applicable to banks and financial institutions 

- Interest income from loans and investment in government securities will form part of the value addition base for 

the calculation of VAT on FS. 

 

Economic Service Charge (ESC) 

 Threshold for chargeability:  

- Increased from ‚relevant turnover‛ of LKR 7.5 million per quarter to LKR 25 million per quarter 

 New exemptions:  

- Unit trusts and mutual funds 

 Islamic financial transactions: 

- Turnover arising from Islamic financial transactions will be liable to ESC 

- Identification of transactions and the ascertaining of liability are to be specified in guidelines to be issued by the 

CGIR. 

ESC is imposed on every person or partnership on ‚relevant turnover‛ being amounts received or receivable from 

transactions in the course of any trade, business, profession or vocation carried out in Sri Lanka; on a quarterly basis and 

at specified rates, where the ‚relevant turnover‛ for such quarter exceeds the specified threshold. The applicable rate for 

banks and financial institutions is 1%. 

 

Share Transaction Levy (STL) 

STL, which is imposed on the proceeds from the sale of shares listed in the Colombo Stock Exchange for both the vendor 

and purchaser, was increased from 0.2% to 0.3% with effect from 1 January 2011. 

 

Taxes abolished with effect from 1 April 2011 

 Social Responsibility Levy – applied at the rate of 1.5% on the income tax liability 

 Debits Tax – applied at the rate of 0.1% on debits made against specified current and savings accounts and on 

amounts realised on the encashment of certificates of deposit or traveller’s cheques. 
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Taiwan Top 

 

 Tax update 
Surtax on undistributed retained earnings 
 
In accordance with the Taiwan Income Tax Act, if a Taiwan company has undistributed retained earnings, it will be subject 

to a 10% surtax. The undistributed retained earnings are calculated by subtracting various deductible items from the 

company’s post-tax accounting profits.  

 

The legislators have recently proposed to raise the surtax rate from 10% to 15%. The corresponding draft amendment of 

the Income Tax Act is currently undergoing the legislative process.  

 

According to the Ministry of Finance, if the proposed amendment is passed, the 15% surtax would apply to the 

undistributed earnings generated in 2011 and onwards. However, it is still uncertain at this time as to whether this 

amendment will be applicable retroactively for undistributed retained earnings generated in the years prior to 2011.   

 

The draft amendment was approved by the Finance Committee of the Legislative Yuan on March 28 2011. However, the 

amendment must now pass the second and third readings before it will be sent to the President for promulgation. It will be 

officially enacted after it has been promulgated by the President.  

 

The draft amendment is currently undergoing the second reading, however the legislative process has been halted due to 

strong opposition from the opposition party and the business community. The legislators are currently in talks with industry 

leaders and business interest lobbyists. 
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Thailand Top 

 

 Tax update 

Tax exemptions on debt restructuring to be extended for a further year  

The Royal Decree No. 517 issued on 18 April 2011 extends the various exemptions applicable for qualified debt 

restructuring plans (as established by Royal Decree No. 495) for a further year. Royal Decree No. 517 extends the time limit 

for using these exemptions to 31 December 2011. This benefits taxpayers who were unable to complete their debt 

restructuring before the previous deadline. The exemptions include relief from income tax on the value of any payable that 

is waived and exemption from value added tax, specific business tax, stamp duty on income received from the transfer of 

assets, sale of goods or provision of services under the qualified debt restructuring plan. 

Tax exemptions on transferring parts of a business between associated companies 

Royal Decree No. 516 issued on 18 April 2011 provides the exemptions from value added tax, specific business tax and 

stamp duty in relation to transferring parts of businesses among the associated companies which are public companies or 

limited companies. This exemption shall apply to a transfer that is made in accordance with the rules and conditions as 

prescribed by the Director General as from 1 January 2011.  

Amendment of law in relation to Specific Business Tax (SBT) Rate Reduction for certain income of financial 

institutions 

On 2 June 2011, Royal Decree No. 525 was issued to amend Royal Decree No. 469 which was issued in 2008 to reduce 

the normal SBT rate of 3% to 0.01% for certain income of financial institutions. According to Royal Decree No. 525, 

effective from 10 June 2011, the transactions that are eligible for the reduced SBT of 0.01% pursuant to Royal Decree No. 

469 shall include ‚interest received by financial institution from cash deposits with a Bank of Thailand‛.  

Interest or discount from debt instruments or profit before deduction of any expenses derived from trading debt 

instruments are eligible transactions for the reduced SBT of 0.01% under Royal Decree No. 469. Royal Decree No. 525 

added that if the debt instrument is a promissory note or bill of exchange, it must be one that is issued in accordance with 

the regulations of the Securities and Exchange Commission.  
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 Tax update 

Circular 28/2011/TT-BTC supersedes Circular 60 providing guidance on tax administration 

There is a significant change in relation to direct VAT payment (eg foreign currency or gold trading) for banks stipulated by 

Circular 28.  Previously, VAT returns for foreign currency or gold trading are filed on a monthly basis. A loss for a particular 

month could be offset against the gain for the calculation of VAT for the following months in the annual finalisation return. 

However, under Circular 28, taxpayers are not allowed to carry forward a loss to following months. In addition, the 

requirement for VAT finalisation under direct method is no longer applicable. 

 

Official Letter 4016/BTC-TCT (OL 4016) was issued providing more lenient rules in respect of the legitimacy of 

official invoices 

The changes under OL 4016 are highlighted below: 

 Official invoices are now permitted to use ‚simplified‛ Vietnamese typing, ie Vietnamese wording without accent 

marks 

 Internationally recognised practice for numerical separators is now permitted on Vietnamese official invoices, ie the use 

of commas (,) as thousands separators and a full stop (.) for the decimal mark in digit grouping. To avoid any confusion, 

the total amount of the invoice is required to be restated in words; and 

 In order to adopt the new relaxed ruling in respect of invoice presentation, prior documented registration with the tax 

authority is required.  
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