
 

New ECJ decision may speed up 
reimbursements of withholding taxes in 
Germany 
On 20 October 2011, the European Court of Justice ("ECJ") rendered its judgment in the Commission vs. 
Germany case (C-284/09). 

The ECJ concluded that the German rules concerning outbound dividends to foreign companies infringed 
the free movement of capital under both the Treaty on the functioning of the European Union ("TFEU") 
and the Agreement on the European Economic Area ("EEA Agreement"). It noted that dividends 
distributed to a corporate shareholder resident in Germany were effectively treated more favorably 
compared to those distributed to shareholders resident in another EU/EEA Member State. For more 
information, please refer to the Euro Tax flash - Issue 170. 

Although this decision applies to a different legal situation than the one of EU/EEA resident corporate and 
contractual investment funds investing in Germany, it may have a positive impact on the tax reclaims filed 
in Germany by foreign investment funds. Indeed, the German Federal Tax Office (Bundeszentralamt für 
Steuer, hereafter "BzSt") had decided to put all decisions on hold until the ECJ ruled the EU Commission 
vs. Germany case. Now that the decision has been issued, this could speed up the reimbursement 
process. 

Nevertheless, no clear legal rules exist in Germany regarding the competence of tax offices for 
withholding tax reclaims filed by foreign investment funds on the basis of EU Law. 

Local Tax Offices 

According to German tax law, where neither the business management nor the registered office of the 
claimant is located in Germany (which is the case for foreign investment funds), the German legislation 
provides that the following local tax office(s) should be competent: 

• Tax office in whose district assets of the taxpayer are located and, if this applies to several tax offices, 
the tax office in whose district the most valuable part of the assets is located. 

• Tax office in whose district the activity is or has been predominantly performed or exploited. 

• Tax office in whose district the matter requiring the official act arises shall be responsible. 

Based on the above, following tax offices could potentially be competent: 

Custodian tax office 
The district in which assets of the taxpayer are located may be interpreted as being the district in which 
the German custody bank performing depositary services for the claimant is located. 

http://www.kpmg.com/uk/en/issuesandinsights/articlespublications/pages/euro-tax-flash-issue-170.aspx


Main local tax office  

The district in which the taxpayer's activity is predominantly performed or exploited may be considered 
as being the district in which the seat of the distributing company is located, which represents the 
"predominant" investment of the fund. As a consequence, the local tax office which has received in one 
assessment period (i.e. the calendar year) the highest amount of the withholding tax would be competent. 

Distributing company's local tax office  

If no other tax office has competence, in the case of dividend distributions, jurisdiction would then be 
attributed to each local tax office which has received withholding taxes from the distributing 
corporation(s), i.e. the local tax offices competent for the district in which the seat of the dividend 
distributing company is located. 

German Federal Tax Office 

Finally, the BzSt should be the competent tax office for withholding tax reclaims based on EU law for 
several reasons, based both on the applicable German Income Tax Law and on the principles defined by 
the ECJ jurisprudence. 

The competence of BzSt for EU law based withholding tax reclaims may be derived from its current 
competence for withholding tax reclaims based on a Double Tax Treaty (hereafter "DTT"). Both the factual 
connection (between withholding tax reclaims based on DTT and EU Law) and the imperative of 
administrative efficiency support the view that the BzSt should have jurisdiction for both DTT based 
partial tax refunds and complementary EU-Law-based tax refunds. 

Thus, the BzSt should be considered as the competent authority "of choice" for non resident claimants 
filing reclaim applications. 

Based on the above, it is highly recommended to file withholding tax reclaims at all four levels in order to 
be sure that the claimants' rights are effectively safeguarded.  

For further information please do not hesitate contact us 
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