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No disallowance under Section 40(a)(i) of the Income-tax Act if the 
taxpayer has not deducted tax at source based on ‘nil’ withholding 
certificate obtained from the tax officer     

Background 

 

Recently, the Bangalore Bench of the Income-tax 
Appellate Tribunal (the Tribunal) in the case of Carl 
Zeiss India (P) Ltd.

1
 held that no disallowance under 

Section 40(a)(i) of the Income-tax Act, 1961 (the Act) 
shall be made in case of non-deduction of tax at source 
on payment made to a non-resident if the taxpayer has 
made such a payment on the basis of ‘nil’ withholding 
certificate under Section 195(2) of the Act. 
 

Facts of the case 

 The taxpayer, a company incorporated in Singapore, 
is a 100 per cent subsidiary of Carl Zeiss, AG 
Germany. The Carl Zeiss group manufactures and 
sells optical products. It was engaged mainly as a 
front office for the Carl Zeiss group in India. The 
branch office of the taxpayer in India facilitates the 
sale of the group’s products in India, apart from 
providing it sales support in India. 

 During the year under consideration, the taxpayer 
had made payment for reimbursement of the 
expenditure in respect of the services rendered by 
the head office through three senior management 
officials. The payment was made under the cost 
sharing arrangements and claimed as 
reimbursement to the head office. 

 The taxpayer had obtained a nil withholding tax 
certificate from the tax officer before remitting the 
amount to its head office.  

 During the the assessment proceedings, the 
Assessing Officer (AO) noted that the taxpayer had 
claimed INR11.25 million under the head office cost 
of senior management. 

__________________ 
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 DCIT v. Carl Zeiss India (P)Ltd. (IT(IT)A No.1251(B)/2014) – Taxsutra.com 

 The AO held that the services provided by the 
head office through three senior management 
officials fall within the category of Fee for 
Technical Services (FTS) under Section 9(1)(vii) 
of the Act as well as the India-Singapore tax 
treaty. It was held that since the taxpayer did not 
deduct tax at source, the said payment was 
disallowed under Section 40(a)(i) of the Act and 
added to the total income. 

 The AO also made the disallowance in respect of 
the expenditure on account of advertisement and 
sales promotion. The expenditure on account of 
printing, reimbursement, sales promotion, stall 
charges were covered under Section 194C of the 
Act, and the expenditure on account of training 
charges were covered under Section 194J of the 
Act. 

 The Commissioner of Income-tax (Appeals) 
[CIT(A)]:  

 deleted the addition made by the AO in 
respect of one senior management 
personnel;  

 confirmed the addition made by the AO in 
respect of other personnel holding that the 
payment was in the nature of FTS; and 

 held that the AO failed to establish the fact 
that payments made by the Indian branch 
towards advertisement and sales promotion 
expenditure, qualified as payments covered 
under Section 194C/194J of the Act and, 
therefore, the provisions of withholding tax 
were not attracted to such payments.  
Accordingly, the CIT(A) had deleted the 
disallowance made by the AO. 
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Tribunal’s ruling 

 
 

Head office expenditure 

 The taxpayer had remitted the amount to the non-
resident after obtaining a certificate from the tax 
officer under Section 195(2) of the Act. The AO while 
granting the certificate under Section 195(2) had 
duly recorded the fact that the payment in question 
is in respect of availing the services of Carl Zeiss 
Pte. Ltd., Singapore under the agreement for 
providing certain managerial and human resources 
to the Indian branch. 

 The tax officer noted that the payment was in 
connection with salaries and other cost of 
managerial and HR officials charged to the Indian 
branch which includes the cost of the MD, Chief 
Officer, HR & Quality and web administrator for IT 
application specialists.  

 Thus, after considering the submissions of the 
taxpayer that the services provided by the non-
resident from Singapore does not fall within the 
definition of FTS under Article 12 of the India-
Singapore tax treaty, the tax officer issued a ‘nil’ 
withholding certificate for making remittance. 

 The provisions of Section 40(a)(i) of the Act can be 
invoked only when there is a failure on the part of 
the taxpayer to comply with the provisions of 
Chapter-XVIIB of the Act. The payment in question 
was to a non-resident company and therefore, the 
provisions for deduction of tax as provided under 
Section 195 of the Act are relevant. 

 The taxpayer had already made an application under 
Section 195(2) of the Act for seeking permission 
from the authority concerned to remit the said 
payment to the non-resident without a deduction of 
tax at source and the AO concerned had determined 
the tax deductable at source as nil and allowed the 
taxpayer to remit the said amount without deduction 
of tax at source. 

 Once the taxpayer had complied with the provisions 
of Section 195 of the Act and had obtained a 
certificate from the AO in accordance with the 
requirement of Section 195(2) then, the taxpayer 
cannot be penalised by invoking the provisions of 
Section 40(a)(i) of the Act during assessment. 

 Accordingly, without going into the issue of the 
nature of payment - whether FTS or not, it was held 
that once the taxpayer had complied with the 
provisions of Section 195 by obtaining the certificate 
under Section 195(2) of the Act, no disallowance can 
be made under Section 40(a)(i) of the Act with 
respect to the said amount paid to the non-resident. 

 
 
 

Advertisement and sales promotion 

expenditure 

 After going through the details, the Tribunal held 
that the advertisement and sales promotion 
expenditure did not fall within the scope of 
Section 194C or 194J of the Act.  Accordingly, the 
decision of the CIT(A) was upheld by the 
Tribunal.  

 

Our comments 

This is a welcome decision of the Bangalore Tribunal 
where it has been held that once a taxpayer has 
complied with the provisions of Section 195 by 
obtaining a certificate from the AO, a disallowance 
cannot be made under Section 40(a)(i) of the Act.  

This decision is consistent with the decision of the 
Mumbai Tribunal in the case of Mangalore Refinery 
and Petrochemicals Ltd

2
 where the Tribunal held that 

in respect of payments made without a deduction of 
tax at source after moving an application under 
Section 195(2) of the Act and on issuance of a 
certificate of no objection by the AO, the taxpayer 
should not be treated as an assessee in default under 
Section 201 of the Act. 

 

 

_____________________________ 

2
 Mangalore Refinery and Petrochemicals Ltd v. CIT [2008] 113 ITD 85 

(Mum) 

 

 



 
 

 
© 2015 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International 
Cooperative (“KPMG International”), a Swiss entity. All rights reserved. 

 

 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we 
endeavor to provide accurate and timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will 
continue to be accurate in the future. No one should act on such information without appropriate professional advice after a thorough examination of the 
particular situation. 
 
© 2015 KPMG, an Indian Registered Partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International 
Cooperative (“KPMG International”), a Swiss entity. All rights reserved. 
 
The KPMG name, logo and "cutting through complexity" are registered trademarks or trademarks of KPMG International Cooperative ("KPMG International"). 
 
This document is meant for e-communications only. 

Mumbai 

Lodha Excelus, Apollo Mills 

N. M. Joshi Marg 

Mahalaxmi, Mumbai 400 011 

Tel: +91 22 3989 6000 

Fax: +91 22 3983 6000 

 

Noida 

6th Floor, Tower A 

Advant Navis Business Park 

Plot No. 07, Sector 142 

Noida Express Way 

Noida 201 305 

Tel: +91 0120 386 8000 

Fax: +91 0120 386 8999 

 

Pune 

703, Godrej Castlemaine 

Bund Garden 

Pune 411 001 

Tel: +91 20 3050 4000 

Fax: +91 20 3050 4010 

 

 

 

 

Delhi 

Building No.10, 8th Floor 

DLF Cyber City, Phase II 

Gurgaon, Haryana 122 002 

Tel: +91 124 307 4000 

Fax: +91 124 254 9101 

 

Hyderabad 

8-2-618/2 

Reliance Humsafar, 4th Floor 

Road No.11, Banjara Hills 

Hyderabad 500 034 

Tel: +91 40 3046 5000 

Fax: +91 40 3046 5299 

 

Kochi 

Syama Business Center  

3rd Floor, NH By Pass Road,  

Vytilla, Kochi – 682019  

Tel: +91 484 302 7000  

Fax: +91 484 302 7001 

 

Kolkata 

Unit No. 603 – 604,  

6th Floor, Tower – 1,  

Godrej Waterside,  

Sector – V, Salt Lake,  

Kolkata 700 091  

Tel: +91 33 44034000  

Fax: +91 33 44034199 

 

 

www.kpmg.com/in 

 

Ahmedabad 

Commerce House V, 9th Floor,  

902 & 903, Near Vodafone House, 

Corporate Road, 

Prahlad Nagar, 

 Ahmedabad – 380 051 

Tel: +91 79 4040 2200 

Fax: +91 79 4040 2244 

 

Bengaluru 

Maruthi Info-Tech Centre 

11-12/1, Inner Ring Road 

Koramangala, Bangalore 560 071 

Tel: +91 80 3980 6000 

Fax: +91 80 3980 6999 

 

Chandigarh 

SCO 22-23 (Ist Floor)  

Sector 8C, Madhya Marg  

Chandigarh 160 009 

Tel: +91 172 393 5777/781  

Fax: +91 172 393 5780 

 

Chennai 

No.10, Mahatma Gandhi Road 

Nungambakkam 

Chennai 600 034 

Tel: +91 44 3914 5000 

Fax: +91 44 3914 5999 

 

 

 

 

 

 

 


