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Court File No. 31-2464088 
Estate File No. 31-2464088 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(IN BANKRUPTCY AND INSOLVENCY) 

(COMMERCIAL LIST) 

 

 

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF 
 

GYMBOREE, INC. 

 

 

 

NOTICE OF MOTION 
(EXTENDING THE TIME TO FILE A PROPOSAL) 

(returnable March 13, 2019) 

Gymboree, Inc. (“Gymboree Canada”), will make a motion before a Judge of the 

Ontario Superior Court of Justice (Commercial List), on Wednesday, March 13, 2019 at 10:00 

a.m. or as soon after that time as the motion can be heard at 330 University Ave, Toronto, 

Ontario. 

THE MOTION IS FOR: 

1 An Order substantially in the form attached as Schedule “A” hereto, among other things: 

(a) abridging the time for, and validating service of, this Notice of Motion and 

supporting materials such that the motion is properly returnable on March 13, 

2019, and dispensing with further service thereof; 
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(b) further extending the time for Gymboree Canada to file a proposal pursuant to 

Section 50.4 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 , as 

amended (the “BIA”) up to and including April 12, 2019 (the “Extension Date”). 

2 Such further and other relief as counsel may advise and as this Honourable Court 

deems just. 

THE GROUNDS FOR THE MOTION ARE: 

1 Gymboree Canada operates a children apparel retail business from a total of 49 stores 

in Alberta, British Columbia, Manitoba, Ontario and Nova Scotia (the “Stores”); 

2 On January 17, 2019, a Notice of Intention to Make a Proposal (the “NOI”) was filed for 

Gymboree Canada pursuant to Section 50.4 of the BIA.  KPMG Inc. was appointed as proposal 

trustee under the NOI (the “Trustee”). Concurrent with the filing of the NOI, other entities in the 

Gymboree Group commenced proceedings under Chapter 11 of the United States Bankruptcy 

Code; 

3 On January 24, 2019, at Gymboree Canada’s request, the Honourable Justice Hainey 

granted an Order (approving an Intercompany Charge, an Administration Charge, a D&O 

Charge, an Agency Agreement and Sales Guidelines, and Granting Ancillary Relief) (the “Sale 

Order”); 

4 Following the granting of the Sale Order, Gymboree Canada began the liquidation of all 

its inventory located in the Stores (the “Sale”); 

5 The Sale is currently ongoing and is anticipated to be completed by no later than April 8, 

2019. 
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6 On February 12, 2019, at Gymboree Canada’s request, the Honourable Justice Hainey 

granted an Order extending the time for Gymboree Canada to file a proposal under the BIA to 

March 14, 2019. 

A. Extension of Time 

7 Gymboree Canada is requesting a further extension of the time to file a proposal up to 

April 12, 2019 (the “Extension Date”); 

8 Gymboree Canada requires additional time to, amongst other things, complete the Sale 

at the Stores and reconcile post-filing amounts owed to and by it; 

9 Gymboree Canada’s cash flow is sufficient to continue operations through the Extension 

Date; 

10 No creditor will be materially prejudiced by the requested extension; 

11 Gymboree Canada has acted and continues to act in good faith and with due diligence in 

these proceedings; 

B. General 

12 The provisions of the BIA; 

13 The inherent and equitable jurisdiction of this Court; 

14 Rules 1.04, 1.05, 2.03, 3.02, 16, 37 and 39 of the Rules of Civil Procedure, R.R.O. 1990, 

Reg. 194, as amended; and 

15 Such further and other grounds as counsel may advise and this Court may permit. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1 The affidavit of Jon W. Kimmins sworn March 8, 2019; 

2 The third report of the Trustee in these proceedings, to be filed; and 

3 Such further and other material as counsel may advise and this Court may permit. 

 

March 8, 2019 NORTON ROSE FULBRIGHT CANADA LLP 
Royal Bank Plaza, South Tower, Suite 3800 
200 Bay Street, P.O. Box 84 
Toronto, Ontario  M5J 2Z4  CANADA 
 
Virginie Gauthier, LSO#: 41097D 
Tel:  +1 416.216.4853 
Evan Cobb, LSO#: 55787N 
Tel:  +1 416.216.1929 

virginie.gauthier@nortonrosefulbright.com 
evan.cobb@nortonrosefulbright.com 
 
Lawyers for Gymboree Inc. 

 

TO: THE SERVICE LIST
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Court File No.: 31-2464088 
Estate File No.: 31-2464088  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN BANKRUPTCY AND INSOLVENCY 
(COMMERCIAL LIST) 

THE HONOURABLE MR. 

JUSTICE HAINEY 

) 
) 
) 

WEDNESDAY, THE 13th 

DAY OF MARCH, 2019 

 
IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A 

PROPOSAL OF GYMBOREE, INC. 

 

 

ORDER  
(EXTENDING THE TIME TO FILE A PROPOSAL) 

 
 

THIS MOTION made by Gymboree, Inc. (“Gymboree Canada”) pursuant to Section 

50.4 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA"), was 

heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING the motion record of Gymboree Canada and the third report of KPMG Inc. 

in its capacity as proposal trustee (the “Trustee”) dated March , 2019, filed, and on hearing 

submissions of counsel for Gymboree Canada, the Trustee, and counsel for other parties in 

attendance, no one else appearing although duly served as appears from the affidavit of service 

of  sworn March , 2019. 

SERVICE 

1. THIS COURT ORDERS that the time for service of each of the notice of motion and 

motion record of Gymboree Canada is hereby abridged and validated so that this motion is 

properly returnable today and hereby dispenses with further service thereof. 

EXTENSION OF TIME 

2. THIS COURT ORDERS that the time for Gymboree Canada to file a proposal is 

extended in accordance with section 50.4(9) of the BIA up to and including April 12, 2019. 
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3. THIS COURT REQUESTS the aid and recognition of any court, tribunal, regulatory or 

administrative body having jurisdiction in Canada or in the United States of America, including 

the United States Bankruptcy Court for the Eastern District of Virginia, to give effect to this 

Order and to assist Gymboree Canada, the Trustee and their respective agents in carrying out 

the terms of this Order.  All courts, tribunals, regulatory and administrative bodies are hereby 

respectfully requested to make such orders and to provide such assistance to Gymboree 

Canada, and the Trustee as an officer of this Court, as may be necessary or desirable to give 

effect to this Order, or to assist Gymboree Canada, the Trustee and their respective agents in 

carrying out this Order. 

4. THIS COURT ORDERS that each of Gymboree Canada and the Trustee be at liberty 

and is hereby authorized and empowered to apply to any court, tribunal, regulatory or 

administrative body, wherever located, for the recognition of this Order and for assistance in 

carrying out the terms of this Order, and that the Trustee is authorized and empowered to act as 

a representative in respect of the within proceedings for the purpose of having these 

proceedings recognized in a jurisdiction outside of Canada. 

 
 
 
       ____________________________________ 
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Court File No. 31-2464088 
Estate File No. 31-2464088 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(IN BANKRUPTCY AND INSOLVENCY) 

COMMERCIAL LIST 

 

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF 
GYMBOREE, INC. 

 

AFFIDAVIT OF JON W. KIMMINS 
(Sworn March 8, 2019) 

 

I, Jon W. Kimmins of the City of San Francisco, in the State of California, MAKE OATH 

AND SAY:  

1. I am the Chief Financial Officer of Gymboree, Inc. (“Gymboree Canada”). As such, I 

have personal knowledge of the matters deposed to in this Affidavit. Where I have relied on 

other sources for information, I have specifically referred to such sources and believe them to 

be true. In preparing this Affidavit, I have consulted with legal, financial and other advisors to 

Gymboree Canada and other members of the senior management team of Gymboree Canada 

and the Gymboree Group (as defined in my Affidavit sworn January 21, 2019 in these 

proceedings, a copy of which (without exhibits) is attached hereto as Exhibit “A”). 

2. This affidavit is sworn in support of a motion by Gymboree Canada seeking an Order 

extending the time to file a proposal under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. 

B-3 (the “BIA”) to April 12, 2019. 
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Background 

3. Gymboree Canada is a corporation governed by the Business Corporations Act (New 

Brunswick), SNB 1981, c. B-9., and an indirect wholly-owned subsidiary of Gymboree Holding 

Corporation, a Delaware corporation. 

4. Gymboree Canada operates the Canadian retail business of the Gymboree Group from 

a total of 49 retail stores in Alberta, British Columbia, Manitoba, Ontario and Nova Scotia 

(collectively, the “Stores”). 

5. On January 17, 2019, a Notice of Intention to Make a Proposal (the “NOI”) was filed for 

Gymboree Canada pursuant to the BIA. KPMG Inc. was appointed as proposal trustee under 

the NOI (the “Trustee”). Concurrent with the filing of the NOI, other entities in the Gymboree 

Group (collectively, the “US Debtors”) commenced proceedings under Chapter 11 of the United 

States Bankruptcy Code. 

6. On January 24, 2019, at Gymboree Canada’s request, the Honourable Justice Hainey 

granted an Order (Approving an Intercompany Charge, an Administration Charge, a D&O 

Charge, an Agency Agreement and Sales Guidelines, and Granting Ancillary Relief) (the “Sale 

Order”). 

7. Following the granting of the Sale Order, Gymboree Canada, with the assistance of GA 

Retail, Inc., Tiger Capital Group, LLC, Gordon Brothers Retail Partners, LLC, and Hilco 

Merchant Resources, LLC (collectively with their respective Canadian affiliate assignees, the 

“Agent”), began the sale of all of Gymboree Canada’s inventory located in the Stores (the 

“Sale”). The Agent has been engaged pursuant to an Agency Agreement dated January 17, 

2019 (the “Agency Agreement”) that was previously approved by the Court in the Sale Order. 
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8. On February 12, 2019, at Gymboree Canada’s request, the Honourable Justice Hainey 

granted an Order (the “First Extension Order”) extending the time for Gymboree Canada to file 

a proposal under the BIA to March 14, 2019. 

Events Since the First Extension Order 

9. Since the First Extension Order, Gymboree Canada has continued to focus its efforts on 

the Sale. 

10. The Agent has advised Gymboree Canada that the Sale is anticipated to be completed 

at all Stores by no later than April 8, 2019, with some Stores closing as early as March 17, 

2019. 

11. As a result, Gymboree Canada is in the process of issuing notices of disclaimer in 

respect of the leases for all of its Stores. 

12. Gymboree Canada has also begun issuing termination notices to its employees advising 

them of an outside employment date of no later than March 31, 2019 in the case of employees 

at 36 of the Stores, and no later than April 9, 2019 in the case of employees at another 13 

locations. 

13. On March 4, 2019, the United States Bankruptcy Court for the Eastern District of Virginia 

approved (i) a sale transaction (the “IP Sale Transaction”) in respect of certain assets of the 

US Debtors including certain intellectual property of the US Debtors (the “Gymboree US IP”), 

and (ii) a going concern transaction for the US Debtors’ Janie & Jack business (the “J&J Sale”, 

and collectively with the IP Sale Transaction, the “US Sale Transactions”). 

14. The US Sale Transaction does not include any assets of Gymboree Canada and does 

not impact Gymboree Canada’s right to use the Gymboree US IP to complete the Sale.  

11



- 4 - 

  

Gymboree Canada is not a party to any of the transaction documents in respect of the US Sale 

Transactions. 

Further Extension of Time to File Proposal 

15. Gymboree Canada has complied during these proceedings with the Sale Order and the 

Agency Agreement in all material respects.  I am not aware of any concerns regarding the 

compliance of the Agent or Gymboree Canada with the Sale Guidelines previously approved by 

the Court in the Sale Order. 

16. Gymboree Canada continues to pay landlords, employees and other creditors for goods 

and services rendered from and after the date of the NOI in the ordinary course of business and 

intends to continue doing so.  In particular, in accordance with the Sale Order, Gymboree 

Canada paid rent for the month of February on February 1, 2019 and for the month of March on 

March 1, 2019. 

17. The Sale is anticipated to be completed on or about April 8, 2019. 

18. Pursuant to the First Extension Order, the time limit for the filing of a proposal is 

currently set to expire on March 14, 2019. 

19. Gymboree Canada requires additional time to accomplish, inter alia, the following steps: 

(a) continue and complete the Sale at the Stores; and 

(b) work with the Agent, the Gymboree Group and the Trustee to reconcile post-filing 

amounts owed to and by Gymboree Canada, including from and to the Agent and 

the Gymboree Group, amongst others. 

20. Gymboree Canada requires additional time to consider appropriate next steps in the 

context of these proceedings. 

12



13



14



15



16



17



18



19



20



21



22



23



24



25



26



27



28



29



30



31



32



33



34



35



36



37



38



  

  

IN
 T

H
E 

M
AT

TE
R

 O
F 

TH
E 

N
O

TI
C

E 
O

F 
IN

TE
N

TI
O

N
 T

O
 M

AK
E 

A 
PR

O
PO

SA
L 

O
F 

G
YM

BO
R

EE
, 

IN
C

. 
C

ou
rt 

Fi
le

 N
o.

:  
31

-2
46

40
88

 
Es

ta
te

 F
ile

 N
o.

: 3
1-

24
64

08
8 

 

 
 

O
N

TA
R

IO
 

SU
PE

R
IO

R
 C

O
U

R
T 

O
F 

JU
ST

IC
E 

 
(IN

 B
AN

K
R

U
PT

C
Y 

AN
D

 IN
SO

LV
EN

C
Y)

 
C

O
M

M
ER

C
IA

L 
LI

ST
 

Pr
oc

ee
di

ng
 c

om
m

en
ce

d 
at

 T
or

on
to

 
 

 
AF

FI
D

AV
IT

 O
F 

JO
N

 W
. K

IM
M

IN
S 

(S
w

or
n 

M
ar

ch
 8

, 2
01

9)
 

 
N

O
R

TO
N

 R
O

SE
 F

U
LB

R
IG

H
T 

C
AN

AD
A 

LL
P 

R
oy

al
 B

an
k 

Pl
az

a,
 S

ou
th

 T
ow

er
, S

ui
te

 3
80

0 
20

0 
Ba

y 
St

re
et

, P
.O

. B
ox

 8
4 

To
ro

nt
o,

 O
nt

ar
io

  M
5J

 2
Z4

  C
AN

AD
A 

Vi
rg

in
ie

 G
au

th
ie

r  
LS

O
#:

 4
10

97
D

 
Te

l: 
 +

1 
41

6.
21

6.
48

53
 

Ev
an

 C
ob

b 
 L

SO
#:

 5
57

87
N

 
Te

l: 
 +

1 
41

6.
21

6.
19

29
 

 Vi
rg

in
ie

.G
au

th
ie

r@
no

rto
nr

os
ef

ul
br

ig
ht

.c
om

 
Ev

an
.C

ob
b@

no
rto

nr
os

ef
ul

br
ig

ht
.c

om
 

 La
w

ye
rs

 fo
r G

ym
bo

re
e,

 In
c.

 

C
A

N
_D

M
S

: \
12

57
89

01
6 

39



  

  

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF GYMBOREE, INC. Court File No.:  31-2464088 
Estate File No.: 31-2464088 

 

  
ONTARIO 

SUPERIOR COURT OF JUSTICE  
(IN BANKRUPTCY AND INSOLVENCY) 

(COMMERCIAL LIST) 

Proceeding commenced at Toronto 
 

  
MOTION RECORD 

(Re: Order Extending Time to File Proposal) 
(returnable March 13, 2019) 

 

 NORTON ROSE FULBRIGHT CANADA LLP 
Royal Bank Plaza, South Tower, Suite 3800 
200 Bay Street, P.O. Box 84 
Toronto, Ontario  M5J 2Z4  CANADA 

Virginie Gauthier  LSO#:  41097D 
Tel:  +1 416.216.4853 
Evan Cobb  LSO#:  55787N 
Tel:  +1 416.216.1929 
 
Virginie.Gauthier@nortonrosefulbright.com 
Evan.Cobb@nortonrosefulbright.com 
 
Lawyers for Gymboree, Inc. 

CAN_DMS: \125762433 




